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Fage    17,  Line  xo,  read  ^^pirformeif'  inftcid  ol  *^  perfimti,** 

—  27,  Line  19,  read  *•  values**  inftcad  of  **  alve*.** 
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—  67,  Line  4,  read  "  threepence  a  covf,** 

— -    78,  Line  4,  read  «*  and  that**  inftead  of  «  !«/  A&a//' 

«—    81,  Line  23,  read  •*  there  u**  inftead  of  «  are.** 

— —  157,  Line  a6,  read  **  deaths**  inftead  of  •*  fathe.*' 

--—  1^0,  In  the  marginal  note,  read  ^^/rem**  bAoA  of  "fir.** 
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RbGEItSON    againfi  CLlTH£ROfi*  Mich.   Teru| 

Middkfex^  loth  December  11 1 ^  * 

THE  bill  ftated,  that  in  the  ycai-  1673  the  plaiiitiff  wais  col-  The  reaosr  of 
latcd  unto  the  reftory  and  parifh  church  of  iJjffWf//,  in  the  church   of 
iht  county  of  Middlefex^    with  the  chapel  of  ^Netv  ^^^^^  ^j^*^} 
Brentfirdf  within  the  faid  reftory and parifh  of  Hanwell^  by  the  24^^ ^entf^d 
then  B'tfbop  of  London,  patron  of  the  faid  re£tory,  and  had  in*  annexed,  claims 
duftion  thereupon  ;  that  it  beinc;  ufual  for  the  reftor  of  the  faid  the  dtbet  of  the 
parifh  to  provide  a  parfon  to  omeiate  as  curate  in  the  faid  chapel  P*^*^  ^  ^'''"'- 
of    New  Brentford,  the    plaintiff,    upon  his  faid  induftion,  \^^^'^^''^^ 
put  in  a  curate  to  fupply  the  cure  there,  and  had  ever  fince  fup-  provided  a  cu- 
plied  the  fame  by  pcrfons^  duly  qualified  ;  that  the  plaintiff  and  rate  to  fenre  the 
llf^  predeceffors  have  had  and  received  all  manner  of  tithes,  both  ^-^'^  chapel,  to 
great  and  fmall,  and  all  oblations,  Eafier  offerings,  and  dues  ]|^,^d|!fe/^tfj 
whatfoever,  arifing  within  the  faid  pariQi  of  Hanwe/1 2nd ,  tovrrx  titba  and  Eafier 
oi  New  Brentford,  and  the  tithcable  places  thereof;  that  the  de-  ofaiMp* 
fendant,  for  twenty  years  paft,  had  been  a  parifhioner  of  Hati- 
<t<;f//,  and  held  feveral  meffuages  and  tenements  there,  which  had 
been  conftantly  flocked  with  cows,  kine,  Qieep,horfes,  and  other" 
cattle  J  that  the  faid  cows  and  kine  yearly  produced  milk,  calves, 
iheep,  wdol,  and  lambs^  the  tithes  of  all  which  ought  to  have 
*    Vol.  II.  B  been 
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R06SK10K     been  paid  to  the  plaintiffin  kind,or  fome  compofidon  made  with, 

H^        and  paid  to  him  for  the  fame ;  that  the  defendant  had  alfo  corn* 

•    grain,  and  hay,  the  tithes  of  which,  the  plaintiff  admitted,  he  had 

received  ;  that  he  had  alfo  great  quantities  of  hens,  ducks,  geefe^ 

pigs,  pigeons,  and  fifh  ponds,  for  which  he  ought  to  have  paid 

yearly  tithes  in  kind,  or  made  a  fatisfaftion  for  the  fame  ;  that 

he  ought  alfo  to  have  paid  him  Eajter  offerings  for  himfelf^ 

wife,  and  children  above  fixteen  years  of  age,   and  for  his 

fervants  ;    that  he   alfo  held  gardens  and  orchards   therein, 

producing  yearly  fruits  and  herbs  ;  that  he  alfo  depafturcd  for 

hire  feveral  horfes ;  and  had  honey,  for  which  he  ought  to  have 

paid  tithes  in  kind,  or  made  a  compofition  for  the  fame  ;  which. 

compofition  formerly    ufed     to  be  reduced  to    five    pounds 

»-year ;  that  the  faid  compofition  and  fmall  tithes  arifing  withia 

the  faid  chapelry  the  plaintiff ufually  allowed  to  his  faid  curate  ; 

and  that  the  defendant,  taking  advantage  of  the  plaintiff's  not 

demanding  his  faid  tithes  and  offerings,  had  refufed  to  pay  th^ 

fame.    The  bill  therefor^  prayed  to  be  relieved. 

The  defendant,      The  dcffendant,  by  his  anfwcr,  faid,  that  he  believed  that  abon^ 

^^mJ^  the  year  1673  the  plaintiff  might  be  collated,  by  the  Byb9p  of 

fiiys,  that  he  if  I^^^^f  unto  the  pariih  and  parifli  church  of  Hanweli^  and  duly 

an  inhabitant  of^  induAed  ;    but    that  he  knew  not   that  the   chapel  of  Neiu 

ff^efi  Breatfirdf  Brentford  was  within  the  faid  collation,  or  that  it  had  been 

dlftina    *'  ifh*  ^ft®°^^  ^^  ^^  incumbent  of  Hanwell  to  provide  a  truratc  for 

and  not  ^VMe  ^^^  Brentford  i  and  that  he  does  not  believe  that  the  plain  tiff  is 

to  pay  tithes  to  entitled  to  thi  great  and  fmzW  tiXhtS2xrRngwithin  New  Brentford. 

the   reaor    of  He  further  ftated,  that  in  the  reign  of  Henry  the  Eighth  the  priory 

BmwcS.  Qf  jffanweil  and  chapelry  of  New  Brentford  belonged  to  thK 

CROWN  ;  that    JFefi  Brentford  was    called  the   Pari/b  of  Weji 
Brentford^  and  that  it '  was  fo  ftiled  and  owned  with  relation  to 
the  prieft  who  then  ferved  in  the  faid  chapel  or  church  of  Wefl 
Brentford^  from  which  time  the  faid  church  had  had  churchwar- 
dens or  chapelwardens,  and  other  parochial  officers,  diftin<fl  from 
the  pariih  of  Hanwelly  and  had  eirer  fince  continued  to  baptize, 
bury^  and  adminifier  the  facraments,  and  that  all  other. offices 
proper  to  a  pariih  chm*ch  had  been  exercifed  there  %  that  the 
fame  had  conftantly  been  repaired  by  the  pariihioncrs  of  Wejl 
Brentford^  without  any  contributions  from  the  ref^or  or  pariffiio- 
ners  of  Hanwell ;  and  that  the  parfon  of  the  church  ^or  chapet 
*    uf   Wefi  Brentford  had  been    maintaihed  by  the  inhabitanCs 
thereof,  and   not  by  the  redtor  or  pariOiioners  of  Hanwep.t 
that  it  was  never  known  that  any  re£lor  of  HanweJI repaired  any 
part  of  the  faid  chapel ;  and  that  therefore  fmaU  tithes  were  never 
paid  by  the   inhabitants   of  JVe/l  Brentford  to  the   plaintiff^ 
or  to  any  of  his  predeceflors,  r^dors  of  HanwelL     He  admitted^ 
that  for  twenty  years  paft'he  had  been  an  inhabitant  there,  and 
that  during  that  time  he  had,  by  himielf  or  tenants,  held  feveral 
lands  in  the  parifh  of  Hanwrll  and  town  of  Pf'eji  Brentford^ 
which  were  conftantly  ftocked  with  cows,  kine,  fheep,  horfea, 
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and  other  cattle,  but  knew  not  the  number  or  quantity  of  them,      Roghson 
nor  of  his  other  fmall  tithes ;  but  he  infifted,  that  no  tithes  were        ^^***S^ 
due  for  pigeons.  Healfo  infiftcd,that  the  plaintiff  ought  notjetther    *^^"**®*» 
as  rcdtor  of  HanweJI,  or  by  any  other  title,  to  have  Tiny  fmall  tithes 
of  any  things  titheable  in  the  parifh  of  Wefi  Brentford^  or  Eajler 
offerings,  from  any  of  the  inhabitants  there.     He  faid,  that  the 
minifter  of  Wtji  Brentford  was  chofen  by  the  Inhabitants  there, 
and  not  put  in  by  the  rector  of  Hanwell ;  and  that  he  had^from 
(ime  to  time,  prefented  or  allowed  the  minifter  of  Wefi  Brent* 
ford  four  pounds  or  five  pounds  a-year,  which  was  more  than  the 
full  value  of  his  fmall  tithes,  and  had  contributed  to  the  building 
of  the  minifler's  houfe.    ,He  further  faid,  that  he  claimed  the 
manor  of  Boftcn^  in  Hanwell^  which  formerly  belonged  to  the 
priory  of  Si.  Helen's^  which  came  to  THE  crown  in  the  reign  of 
Henry  the  Eighth^  and  was  afterwards  granted  out  to  his  anceftors  \ 
and  he  denied  that  he  or  his  anceftors  had  ever  paid  tlTij  fnudf 
ikbes^  or  Eajler  offerings^  to  the  plaintiff  or  his  curate  ;  and  that 
for  three  years  pad  he  had  withdrawn  his  voluntary  contributions 
from  the  minifter  of  thie  chapel.    He  infifted,  that  the  plaintiff 
had  no  right  to  fmall  tithes ;  but  if  he  fhould  have  a  decree  for  the 
fame,  then  he  fubthitted  to  account  from  the  time  he  had  with- 
drawn his  contribution  \  and  he  faid,that  he  believed  his  fmall  tithes 
and  Eafier  offerings  did  not  exceed  twenty  (hillings  per  annum* 

The  plaintiff  replied  ;  the  defendant  rejoined  ;  andwitnefles  The  cndenoe 
were  examined  on  both  fides  ;  and  upon  reading  an  entry  rofi* 
in  a  book  entitled  *«  Bandochy^  kept  in  the  regifter*s  office  of  the 
Btfoop  of  London^  touching  the  rectory  of  Hanwell^  with  the  cha- 
pel oi  Brentford  J  in,  the  year  1335  >  and  the  entry  of  the  colla-. 
don  of  T.  Capper y  by  KJhop  Bonner ^  to  the  reftory  of  Hanwell^ 
with  the  chapel  of  Brentford^  out  of  another  book  kept  in  the 
faid  office  ;  and  upon  reading  the  proofs  in  the  caufe,  and  on 
full  debate. 

It  is  ordered  and  decreed  by  the  Court,  that  the  de-  ^hc  tithei  dt- 
fendant  (hall  account  with  and  fatisfy  the  plaintiff  the  values  of  creed. 
the  fmall  tithes  of  the  things  titheable,  which  he  the  faid  de- 
fendant had  within  the  pariih  of  Hanwell  and  the  town  of 
Wefi  Brentfordi  or  the  precinAs  or  titheable  places  thereof,  and 
for  Eafier  offerings  due  from  the  defendant  for  five  years  ne;Lt 
before  the  filing  of  the  bill. 

And  it  is  hereby  referred  to  the  deputy  remembrancer  {a)  to 
fiate  and  report  the  fame. 

In  purfuance  of  the  faid  order,  the  deputy,  on  the  fourth  of 
May  1 7 15,  made  his  report,  dated  the  feventeenth  of  February 
laft,  and  reported  the  value  of  the  fmall  thhes  twenty  fhilliogs 
per  annum,  and  Eafier  offerings  fixpence  per  annum,  in  toto  five 
pounds^  two  fhillings,  and  fixpence. 

{«)  Joim  Haidihg,  Efq.  Deputy  Rmtmbr^mer, 

B  a  It 
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RoGzitoK  It  is  ordered  by  the  Court,  that  the  faid  report  be  ratified  and 

^Z^^ft        confirmed,  with  cofts,  but  not  with  coftsas  to  the  cxaminatioit 
after  hearing,  , 

DoDD,  Chief  Baron. 
Bury,  Baron. 
Price,  Baron* 
Montagu,  Baron* 


ttitARtTfRtt  StiAW,  Bart,  againjl  Styles. 

I.  Gio  1. 

Cambridge/hire  and  Suffolk ^  2 /^th  February  i*]  14.    ^ 

The  lands  called  HpHE  bill  ftated,  that  within  the  great  level  of  the  fens  called 
Ridm^ez^Hai.  i  Bedford  Level  and  Bullmgbrook  Fen  there  were  great  quanti* 
rifli  of  iJkii.  ^^^^  of  marfli  or  fen  grounds,  overflowed  with  water,  which  were 
buiib^  in  Che  drained  by  aA  of  parliament,  and  rendered  good  arable  and 
county  of  &//-  pafture  ground,  upon  and  from  whence  great  quantities  of  corn, 
/o/>,  are  within  grain,  and  hay,  were  and  are  yearly  fown,  mowed,  and  reaped, 
Bedford  Level  and  titheable  cattle  fed  thercou  ;  that  great  quantities  of  the  faid 
and  liable  to  drained  grounds  are  extraparochial,  and  the  tithes  not  payable 
pay  tithes  to  to  any  church,  chapel,  or  reftory,  but  are  of  right  payable  to 
the  grantees  of  ^he  CROWN  ;  that  her  latc   majefty  ^xeen  Anne^   by  letters 

patent,  dated  the  ninth  of  Marcbj  in  the  eleventh  year  of  her 

\ii-    f*^*'  reign,  granted  all  the  extra- parochial  tithes  (except  fix  hundred 

bhfw  V.  Top-  acres   demifcd  to  W*  Beecher)  to   the  plaintifl^  for  thirty-one 

ping.  years,  whereby  he  is  entitled  to  the  faid  tithes,  or  to  fome  com- 

pofitiqn  for  the  fame  \  that  the  defendants,  at  the  time  of  the 
faid  grant,  were,  and  ftill  are,  owners  and  occupiers  of  divers 
extraparochial  lands  within  the  faid  fens,  and  had  cut,  carried^ 
and  inned,  grain  and  hay  to  a  great  value,  and  had  kept  cattle  and 
'  bredhmbs,  and  had  other  titbeable  things,  without  fetting  out 
the  tithes  thereof,  or  making  any  compenfation  for  the  fame  ; 
that  at  the  time  of  the  grant,  and  ever  fince,  they  had  alfo  occu- 
pied feven  hundred  acres,  called  Redtmrey  lying  in  the  parifli  of 
Lakenheaihi  in  the  county  of  Suffolk,  in  Bedfor*d  Level,  being 
extra-parochial,  and  had  cut  thereon  oats,  cole  feed,  and  hay, 
and  fed  cattle,  the  titheswhereof  amounted  to  a  confiderablc 
fum.  The  bill  therefore  prayed  to  have  a  difcovery  of  the 
,  lands  they  held  ;  the  corn,  &c.  they  had  carried  away  ;  and  pay- 
ment decreed  of  their  faid  tithes. 

The  defendants  faid,  that  they  believed  that  great  quantities 

of  the  faid  fen  grounds  are  extra-parochial ;  but  that  they  never 

knew  any  tithes  or  duties  ^o  have  been  paid  for  the  fame;  and 

they  admitted,  that  her  majefty  ^een  Amte  had  made  fuch 

.  grant  to  the  plaintilS:*,  ^s  was  fluted  in  the  bill.  ^ 

The  defendant  Rolfe  faid,  that  he  occupied  two  hundred  and 
forty  acres,  called  Redmore^  and  h^d  the  fame  of  the  defendant 

Styles, 
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StyUs ;  but  hedenied,that  he  knew  or  believed  that  any  part  there*        s«aw      ^^ 
of  lies  in  Bedford  Levels  Bullingbrooke  Fen^  ox  Munfori s  Levels  or  .     ^t^fi 
that  they  were  ever  overflowed,  or  drained,  or  recovered  from         Tf»*-**» 
the  waters  ;  but  faid,  that  they  wer(;  part  of  the  lands  belonging 
to  the  abbot  of  Fatheringhay^  and  that  they  are  damnified  by  the 
drains  of  the  fen  lands.     He  admitted,  that  the  faid  lands  are 
not  within  any  parifli  or  chapelry. 

The  defendant  &tyles  faid,  that  he  had  not,  fince  the  plaintiff's 
grant,  occupied  any  lands  in  the  level  or  fens  ;  and  he  denied 
that  the  faid  parcels  of  land,  or  any  part  thereof,  do  lie  in  or  are; 
port  of  the  fens  drained  by  any  a£l  of  parliament,  but  always  were 
an  eftate  in  fee,  and  heretofore  parcel  of  the  pofleffions  of  the 
abbot  of  Fotheringhay^  and  as  fuch  exempt  from  the  payment  of 
tithes ;  that  the  lands,  called  Redmorej  are  not  only  not  within 
any  pariOi  or  chapelry,  but  not  within  any  county,  hundred,  or 
wapentake  belonging  to  which  the  works  of  draining  do  extend, 
but  that  HaJtrfif  which  the  defendant  RoJfe  occupies,  is  within 
the  faid  level  or  fens. 

The  plaintiff  replied  ;  the  defendant  rejoined  ;  and  witneflcs 
were  examined  on  both  fides  ;  and  on  reading  a  grant  of  her 
late  majefty  ^Ui^en  Anne^  dated  the  twenty-fourth  of  March^  in  ' 
the  eleventh  year  of  her  reign,  and  feveral  proofs  taken  in  the 
caufe,  and  th^  defendants  anfwer,  and  hearing  what  could  be 
allcdged. 

The  Court  declared  their  opinion  to  be,  that  the  two  feveral 
parcels  of  land  in  the  anfwer  mentioned,  called  Redmore  and  Hal^ 
tree^  are  parcel,  and  do  lie  within  the  ia^d  level,  called  Bedford 
Lively  and  are  titheable  and  ought  to  pay  tithes  to  the  plaintiff, 
by  virtue  of  and  under  the  faid  grant  to  him  made  by  her  faid 
latemajefty. 

It  is  therefore  ordered  btthe  Court,  that  the  defend- 
ant RjQlfe  do  account  with  the  plaintiff*  accordingly  for  his  tithes 
due  ;  and  that  it  be  referred  to  the  deputy  remembrancer  to 
lake  and  ftate  the  faid  account. 

Bury,  Baron. 
Price,  Baron. 


Webb  againft  Gosden/  HuatiyTmm, 

z.  Gio.  I. 
Surry  J  2^d  February  I7I4» 

'TtHE  bill  ftated,  that  for  feven  years  the  plaintiff"  had  been.  The  cuftom  of 

^    and  ftill  was,  leffee  of  all  the  great  and  predial  tithes  of  the    parirh    of 

Wonerthy  in  the  county  of  Surry j  by  leafe  under  Mrs,  Buncombe  :  ^«»^'*>  »"  the 

that  the  defendant,  for  the  fame  time,  had  been  owner  and  occu-  i^""hat^h^fiir- 

mer  ibatt  nnk«  the  mowing  into  grap  cocks,  and  thereOor  make  it  into  bay  91)  the  land. 

B  3  pier 
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r 

w«i»        p;^|-  of  divers  parcels  of  land,  meadows  and  paftures,  h'^^S 
J2[  therein,  and  had  wheat,  oats,  barley,  peafej  beans,  hay,  and 

other  titheable  matters,  and  had  inned  the  fame ;  that  at  the 
laft  hay  harveft  he  had  poiitively  refbfed  to  let  the  plaintiff  have 
the  tithe  hay,  according  to  the  cuftom  in  the  faid  pari(h.  The 
bill  therefore  prayed  a  difcovery  of  the  quantities  and  values,  and 
fatisfa^tion  for  the  fame,  and  an  injun€^ion  to  ftay  the  defend* 
ant's  proceedings  at  law. 

The  defendant  admitted  the  plaintiff  to  be  leffee  of  the  tithes 
in  queftion,  and  denied  that  at  the  laft  harveft  he  had  refiifed  to 
let  the  plaintiff  have  his  tithe  hay  j  but  that,  on  the  contrary^ 
he  had,  according  to  the  cuftom  in  the  parifti,  made  the  gra6, 
when  cut,  into  gr/i/s  cocks,  and  fet  out  the  tithe  thereof,  and  had 
fent  the  plaintiff  word  to  come  and  fee  it  fairly  tithed.  He  alio 
denied  poiitively,  that  the  cuftom  is  for  the  proprietors  of  the 
tithes  of  hay  to  make  the  tithes  into  hay  on  the  lands  of  the 
owners  or  farmers  \  but  that,  on  the  contrary,  it  is  to  be  taken 
and  carried  off  the  grounds,  and  to  be  made  afterwards, or  to  be 
done  with  as  the  parfon  or  leffee  of  the  tithes  fhall  think  fit* 

The  plaintiff  replied  ;  the  defendant  rejoined  5  and  witnefieS* 
were  examined  on  both  fides  \  and  upon  reading  the  feveral 
proofs  in  the  caufe, 

* 

It  IS  ORDERED  BY  THE  CouRT,  that  the  defendant  do  forth- 
with come  to  an  account  for  the  tithes  in  queftion  ;  and  it  is 
referred  to  the  deputy  to  take  the  faid  account;  and  that  the 
injun^Vion  be  continued  until  further  order  erf  the  Court. 

In  purfuance  to  the  faid  order,  the  deputy,  on  the  twenty- 
ninth  of  November  1 715,  made  his  report,  dated  the  nineteenth, 
inftant.  Upon  reading  the  faid  decree  and  report  without 
exceptions,  it  is  ordered,  that  the  fame  be  and  is  hereby  ratified 
and  confirmed ;  and  that  the  faid  defendant  do  pay  to  the  faid 
plaintiff  twenty  fhillings  for  the  value  of  his  tithe  hay  reported 
due,  with  his  cofts  to  be  taxed. 

Th.  Bury. 

Ro.  Price. 

Ja.  Montagu. 


^^•'^"'^""^  HuoHES  againfi  Englefield. 

2.  Gxo.  I.  ^ 

Berkjbire^  iTJh  Alay  1715. 

The  vicar  of  the  'TpHE  bill  ftated,  that  about  the  year  171 1  the  plaintiff  was 
PATiOi  of  Sw  1  xnftituted  and  induced  into  the  parifh  church  of  Sunniv^^ 
llfl  i?entided  **^  ^^^  county  of  Berks^  ind  had  ever  fince  oflSciated  and  pcr- 
'^x.heJmailthAet  formed  the  cure  there  as  vicar,  and  become  entitled  to  all  fmall 

of  the  manor  of  JSarlytvtitu,  of  the  meflfuage  called  Early  BartMmteWf  of  the  farms  called  Beaeit 
Lands  aiid  lybe^t  Jm'mgs,  and  of  all  other  lands  io  the  faid  puiih  and  cfaapelry  of  fariywh^c  Knigbtt, 
cxceptins  the  tithes  of  com,  fummer  apples*  hay,  j/S/va  eedag^  mlllsy  and  fi(b. 

*  tithe* 
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tithes  of  milk,  calves,  lanib,  wool,  p5gs,  poultry,  flax,  hemp, 
honey,  hops,  wax,  tcafcll,  woad,  fruit,  garden  ftuff,  turnips, 
beans,  peafe,  and  all  other  tithes,  except  the  tithes  of  com, 
fummcL-  apples,  b^^y,  Jiiva  c^lua^  mills^  and  fifh  ;  that  the 
defendants,  the  pari£hioners  and  inhabitants  of  the  faid  pariib, 
from  the  firft  oi  June  17x1  to  Michaelmas  1 712,  had  fevcrally 
kept  and  milked  divers  milch  cows,  and  had  calves  fallen,  and 
had  kept  (heep,  from  which  they  had  wool  and  lamb,  and  had 
aigifted  cattle,  and  had  feveral  other  titheable  matters  and  things, 
for  which  they  ought  to  have  paid  the  plaintijOT  tithe?,  or  made 
him  fome  compcnfation  fen:  the  fame,  but  which  they  bad 
refufed  to  do,  fetting  up  modufes  and  other  pretentions.  The 
bill  therefore  prayed  relief  in  the  premifes. 

The  defendant  EngleJUld  faid,  that  he  w^  lord  of  the  manor 
of  Earlywbite  Knights  within  the  faid  parifh  ;  that  in  the  faid 
manor  there  was  a  free  chapel,  fpunded  beyond  the  time  of 
memcHy,  by  fome  of  the  defendant's  prcdeceflbrs,  and  endowed 
with  three  pighcles  of  arable  land  in  Earlj  Fields  and  with  all  the 
tithes  arifing  within  the  faid  manor ;  that  the  lords  of  the  faid 
manor  were  patrons,  and  prefented  the  incumbents  of  the  faid 
chapel  to  the  Bt/bop  of  Salififury^  in  whofe  dio^efe  the  faid  chapel 
ftood  ;  that  one  Httgh  Bfke  was,  on  the  fourteenth  of  December^ 
in  the  year  1538,  prefented,  by  the  lord  of  the  faid  manor,  to 
Nicholas^  then  Bijhop  of  Sali/bury,  and  by  him  inftituted  into  the 
faid  chapel,  as  within  his  diocefe  ;  that  in  the  reign  of  Edward 
The  Sixth,  the  faid  chapel,  with  its  glebe,  tithes,  and  appurte- 
nances, was,  by  aft  of  parliament,  vefted  Jn  the  cftowK,  and 
afterwards  granted  out  by  Henry  the  Sixth  to  H.  Rolftead  and 
W.  Moore^  and  their  heirs,  by  the  name  of  «  the  late  free  cha- 
«  pel  of  Earlywhite  Knights,  with  the  three  pightles  of  land  in 
«  £ar/y  Field ;  and  alfo  all  thofe  tithes  of  grain,  wheat,  and 
«  bay,  and  ali  thofe  his  tithes  whatfoever  arifing  from  the  faid 
«  manor  of  White  Knights,  and  the  hereditamcijt^  thereunto  be* 
«  longing  i"  that  the  feid  Rolftead  and  Maoris  eftate  in  the  fai4 
cbapelry  is  duly  vefted  in  him  \  that  during  the  time  in  the  bill 
mentioned,  he  did  not  hold  any  lands  in  the  faid  parlOi,  except 
fuch  as  lie  within  the  faid  manor,  and  arfi  fzrto£the  Demefnes  2 
and  that  he  and  his  predecelTors,  lords  of  the  faid  manor,  by  vir- 
tue of  the  faid  grant,  were  not  accountable  for  any  tithes  there  % 
and  that,  as  they  had  never  been  demanded^  h^  had  kept  no  ac-» 
eouiit  thereof.  He  admitted,  that  the  plai^ttf  had  been  ipduftcd 
into  the  faid  vicarage  jr  but  denied)  that  he  or  his  anceAors  had 
ever  agreed  with  any  vlc^r  of  the  faid  parifh  for  their  fmall  tithes^ 
•  orth^t  he  had  offered  to  pay  the  plaintiff  anything  for  the  fame  5 
and  infiftcd,  that  the  fame  do  belong  to  him  by  yu-tue  of  the  faid 
patent  5  that  his  father  and  his  anceftors,  in  regard  that  the 
tithes  of  the  faid  manor  were  fecularized,  were  the  larger  m 
their  free  wBl  offerings  tQ  the  vicars  of  the  lud  parifli,  and 

B  4  fometime* 


^ 


S  DECREES  IN  TITHE  CAUSES 

.  Hoevfes      fometimes  gave  them  fifty  fhillings  or  forty  (hillings  VirjW% 
H^fi        which  he  had  offered  to  the  plaintiff,  who  had  rcfiifed  to  accept 
of  the  fame* 

The  deiendant  Z^Gr/i/^^admitted^that  the  plaintiff  was  iiiduft* 
ed  into  the  faid  church ;  and  faid,  that  he  held  a  capital  meffuage, 
together  with  arable,  meadow,  coppice^  and  two  fhawes  in  the 
faid  parifli,  all  lying  within  the  rcftory  or  free  chapclry  of  J^arly 
Bartholomew f  intheparifli  oi&unning\  that  the  fame  was  an  ancient 
rejtory  and  free  chapel ;  and  that  the  o^ner  thereof,  and  not  the 
vicar,  by  common  rights  endowment,  or  otherwife,  had  always 
received  all  manner  of  tithes  of  the  faid  prcmifes  j  and  that  he 
had  paid  the  fame,  for  the  time  demanded  by  the  bill,  to  the 
owner  of  the  faid  chapelry.  He  alfo  faid,  that  he  was  feifed  of 
a  farm  and  lands  in  the  faid  parifh,  called  Beach  Lands  and 
Wheat  Innins,  for  which  he  paid  a  modus  of  one  pound,  fourteea 
fhillings,  to  the  vicar,  in  lieu  of  the  fmall  tithes  for  that  farm 
and  lands.  He  alfo  faid,  that  he  was  feifed  of  a  farm,  called 
Hatchgate^  for  which  he  paid  a  modus  of  fix  {hillings  a-year,  in 
.  lieu  of  fmall  tithes.  He  averred,  that  he  had  tendered  to  the 
plaintiff  the  faid  modufesj  which  the  plaintiff  had  refufed  to 
receive ;  and  he  denied,  that  any  privy  tithes  were  paid  in  kind 
to  the  vicar  for  thofe  lands,  or  out  of  any  other  lands  in  the  faid 
parifh ;  and  he  admitted,  that  he  had  not  paid  or  tendered  his 
imall  tithes  to  the  plaintiff.   < 

The  reft  of  the  defendants,  by  their  anfwers,  admitted  the 
plaintiff's  induAion,  and  fet  forth  the  feveral  farms  and  landsi 
ixel4  by  them,  and  the  quantities  and  value  of  their  tithes,  and 
fet  up  feveral  modufes  for  the  fame  ;  and  all  the  defendr 
ants  denied,  that  any  tithes  in  kind  had  been  ever  paid  to  the 
vicar  of  the  faid  parifh,  but  only  the  modufes  and  fums  of  monej 
fet  forth  in  their  feveral  anfwers. 

The  plaintiff  replied  j  the  defendants  rejoined ;  and  feveral 
xnritneffes  were  examined  on  both  fides ;  and  the  caufe,  coming 
pn  the  fifth  inftant,  was  adjourned  over  to  this  day  \'  and  upon 
reading  an  inftitution  to  the  faid  chapel  of  White  Knights^  in 
the  year  1538,  by  thp.  then  Bi/hep  of  Salt/bury  ;  a  certificate  of 
the  commiffioners  made  purfuant  to  an  adt  of  parliament  pafled 
in  the  fecond  jt2Toi  Edward  the  Sixth,  for  diffolving  chantries  } 
the  auditor's  particular  thereof ;  an  inrollment  of  the  grant  of 
the  faid  chapel  of  White  Kuights,  made  to  the  faid  Rolftead 
I  and  Moor  by  Edward  the  Sixth  j  the  inrollment  of  the  grant  of 

the  manor  and  chapelry  of  Early  Bartholomew  to  Cupper  and 
Trevor,  in  the  third  year  of  Edward  the  Sixth ;  an  augmentation 
of  the  vicarage  of  Sunning  out  of  the  Dean  of  Sa/i^urfs  regifter  } 
and  the  proofs  in  the  caufe. 

The  Court  difallowed  the  exemptions  infifted  on  by  the 
ijefendants  Englefield  and  Z,<  Grand  in  difcharge  of  the  fmall 

I  tithes 
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titkes  dexnanded  by  the  bill;  and  alfo  the  feveral  fums  of  money  HvcMt 
infifted  upon  by  the  defendants  in  their  refpcftive  anfwers  to  be  ^^^  '^^^^  ^ 
paid  as  modufes  to  the  vicar  of  the  faid  parifh  in  lieu  of  tithes  ; 
and  accordingly  ORDERED  the  defendants  refpedllvely  to  account 
with  and  fatisfy  the  plaintiff  the  values  of  the  fmall  tithes  de* 
manded  by  the  bill,  aqd  alfo  Eafler  offerings  ;  with  cofts  ;  and 
referred  it  to  the  deputy  to  take  the  faid  account,  and  to  tax  the 
plaintiff's  cofts  {a), 

S.  DoDD. 

Tho.  Buht* 
K.  Price. 

(#}  Sec  another  caufe^  Hughes  v.  BiUInghurfti  poi|* 

Davies  againft  Price.  Ea«t«ii  Tum 

Montgomeryfbire^  2^d  May  1715. 

^HE  fcopc  pf  the  bill  was,  to  demand  of  the  defendants  all  Jl^^J'^fl.J^^^/*^?; 
-*•    the  tithes,  as  well  great  as  fmall,  arifing,  &c.  upon  feveral  "thesor£^if/i»- 
mefiiiages,  tenements,  and  lands,  lying  within  the  townihip  of  fraui^    in   tbe 
Trewyian,  in  the  parifli  of  Llanfanfraid  in  Mecbon,  in  the  county  county  of  M»«f- 
o{  M<>*itgomeryf  occupied  by  the  defendants  for  tlurec  years  paft,  g^^J*  cUhn  att 
the  plaintiff* /)^^/ claiming  three  parts  in  four  of  the  faid  tithes  faii^*'i5^^ 
within  the  faid  parifh,  by  indenture  of  )eafe,  dated  the  twenty* 
fourth  of  June  1 7 1 1  ^  from  William^  then  Bijhop  of  St.  Afapby  the 
pommendatory  re£tor  of  the  faid  parifh,  for  twenty-one  years,  at. 
one  hundred  pounds  a-year  \  and  the  plaintiff*  iS^wA/r  intitling, 
himfelf  to  the  fourth  part,  and  all  the  reft  and  refidue  of  the 
great  and  fmall  tithes,  as  vicar  thereof,  of  which  parifh  he  had 
been  vicar  for  fcven  years*  paft.    The  bill  charged,  that  the 
defendant  Price^  for  the  time  mentioned  in  the  bill,  had  held 
and  occupied  a  capital  meffiiage,  with  feveral  lands  in  Trewylan  ; 
that  the  other  defendants  had  alfo  held  and  occupied  feveral 
other  lands,  from  which  they  had  cprn  and  grain,  and  other 
titheable  matters  ;  and  that  they  had  not  fet  o^  or  paid  their 
tithes,  or  made  any  fatisfaAioa  for  the  fame,  they  pretending  an 
exemption  of  a  modus.  '^^ 

The  defendants  admitted,  tTiat  the  Bi/hop  of  St,  Afaph  was  The  defeodintt 
commendatory  reftor  of  the  faid  parifh  ;  that  he  had  made  a  ^^^['^j^P^"** 
icafe  of  three  parts  in  four  of  the  tithes  of  the  faid  parifh  to  the  *  * 

plaintiff"  Davies  i  and  that  the  plaintiff*  Reynolds  was  vicar  of  tbe 
parifh. 

The  defendant  Price  faid,  .that  during  the  time  in  the  bill  men-  but  fay,  that 
tioned,  he  was  feifed  in  fee  of,  and  had  occupied,  a  capital  mefRiage  *i^«  ^^  ^o«  to 
md  lands  heretofore  belonging  to  Trewyhn  5  that  the  defendant  p^'.  *|||f^^*"' 
Roberts  alfo  held  a  tenement  and  lands  there,  as  his  tenant ;  ^f  cenain  laoda 
that  the  defendant  Tannett  2M0  occupied  one  other  tenement  in  Trrayoif^  ex- 
therein  \  and  they  faid,  that  no  tithes,  either  great  or  fmall  cepting  Eajigr 
(except  Eqfter  dues^  and  hauals^  and  tithe  lambs),  or  any  com-  ^f^^j,"^*^^ "^^ 
penfation  for  the  famcji  ought  to  be  paid  to  the  plaintiff*  j  but  an/umbs. 

that 
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Davizs       that  the  tithes  for  the  faid  tenements,  except  as  aforcfatd,  had 
^''"^^         been,  time  out  of  mind,  paid  and  anfwcred  to  the  other  defend- 
ant PnVtf,  and  hrs  anceftors,  owners  of  his  faid  capital  mefTuage 
aforefaid. 

All  the  other  defendants  faid  they  held  cottages  and  lands  ia 
the  faid  townihip,  and  had  paid  their  tithes  to  the  defendant 
Prke^  except  as  aforefaid, 

^riee  tctM  up  sM-  The  defendant  Price  fet  up  fevcral  modufesy  amounting  to  fix 
^*  pounds,  two  (hillings,  and  fixpence,  for  tithe  lambs,  Sec.  which, 

he  faidy  had  been  tendered  to  the  plaintiffs  and  refufed. 

The  plaintiffs  replied  ;  the  defendants  rejoined ;  and  feveral 
witneffes  were  examined  on  both  fides,  and  upon  reading  ^e 
proofs,  and  the  defendants  anfwer; 

Tbetithetof  the  It  IS  ORDERED  BY  THE  CouRT,  that  the  defendants  do  ft* 
Ui»d$  in  Trm^f-  verallj  account  and  fatisty  the  plaintiffs  for  the  tithj»  of  their 
forefaid^decrecd  ^^^^^'  mefluagcs,  lands,  and  tenement!  lying  in  SVwyArw,  Az^ 
iethepfaiintifre«    manded  by  the  bill  according  to  their  feveral  interefls  therein, 

V7Z.  the  defendant  Price  for  all  tithes,  both  great  and  fmall,  for 
his  capital  mefluageand  lands  aforefaid  ;  the  defendants  Raker U 
and  Tanneity  for  all  tithes,  both  great  and  fmall,  of  their  Md 
feveral  tenements,  (except  Eajfer  dues,  ladluals,  and  tithe  lambs  j} 
and  the  other  defendants  for  all  their  fmall  tithes,  for  their  tene- 
ments in  the  faid  townihip  \  which  account  is  to  be  taken  by  tho 
deputy  remembrancer. 


XastxeTbim,  Nicholas  agaitfft  Austen. 

I.  Gio.  I.  -^  f    .^ 

Surrji  l^th  May  ifis^ 

The  tithes  of  ^HE  bill  ftated,  that  the  plaintiff^,  for  ten  years  paft,  had* 
peafe  and  beans  X  been,  and  ftill  was,  vicar  of.  the  vicarage  and  pariffi  church 
fowed  in  rows  or  ^^  Siaifordy  in  the  county  of  Surry^  with  the  chapelry  of  BromUj^, 
ranks,  whether  thereunto  annexed,  and,  as  fuch,  ms,  by  endowment,  or  other- 
the  land  was  wife,  lawfully  entitled  to  all  m»mer  of  fmall  tithes  and  dues 
ploughed  or  dug,  arifing  therein  }  that  the  defendants,  during  the  faid  ten  years, 
or  weeded  with  ^^  fcverally  held  and  enjoyed  divers  paftmre  lands  and  other 
the  hand,  in  a  grounds  within  the  faid  pariih,  and  had  kept  cows  which  had 
garden-hkeman.  Calves,  and  fiieep  which  had  wool  and  lambs ;  and  that  they 
r.er,  are  vicarial  alfo  had  hops,  carrots,  tumips,  peafe,  beans,  wood,  and  other  ar-t 
S^C**!  Bro  p  ^^^^^^  ^^^  things  titheable  to  the  plaintiff";  that,  by  the  conflant 
c!  31.  *  ufage  of  the  parMh,  the  vicar  ought  to  have  all  the  tithes  of 

See  vol.  I,  page  peafe  and  beans  fet,  drilled,  or  fown  in  rows  or  ranks,  in  a  gar- 
523.  Nicholas «.  den-like  manner,  and  cultivated  with  the  hoe,  or  weeded  with 
Euiot,    1    Fell,  ^j^g  hand,  or  fome  m^^i^/ or  compofition  in  lieu  thereof;  that  the 

defendant  Ju/len  pretends  that  he  is  impropriator  of  the  faid 
parifl),  and  entitled,  by  fome  deed,  to  the  tithes  of  peafe  and 
beans  fp  drilled  and  fowed|  and  that  the  f^une  do  not  belong  to 

the 
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^e  plaintiff,  as  formerlf,  (or  that  the  hii{bandinen  aftd  fzrmers  Nicholas 
now  only  plough  the  ground  where  fuch  pcafc  and  beans  arc  j^J'^'^m 
fet,  inftead  of  piough-trenching  or  digging  it  with  a  fpade  after 
the  plough,  in  the  manner  forn&erly  uied  in  manuring  the  faid 
grounds,  and  therefore,  that  the  tithes  of  peaie  and  beans  fo 
let  after  tho  plow,  are  to  be  accounted  great  tithes^  although 
they  are  fet  in  rows  and  ranks  and  managed  wXh  a  hoe,  or 
,  weeded  with  the  hands  as  formerly  j  that  the  defendants,  during 
the  faid  ten  years,  had  fowed  great  quantities  of  peafe  and  beans 
yearly  in  rows,  and  managed  them  with  the  hoe,  or  weeded 
them  with  the  hand ;  that  the  faid  defendants  had  alfo  had  great 
quantities  of  carrots,  the  tithes  of  which  they  refufed  to  pay, 
although  they  know  the  plaintiff's  right  thereto  by  the  decree  of 
thb  court.  The  hill  further  ftated,  that;  the  defendants  Eamet 
and  IVilldnsy  pretend  that  their  lands  are  rented  of  the  Aufiem^ 
who  fay  that  the  fame  are  ancient  demefm  or  glebe  lands ^  belonging 
to  the  parfonage  of  ihalfardj  and,  as  fuch,  are  exempted  firom  the 
payment  of  tithes  \  which  the  plaintiff  demed>  and  prayed  a 
diicovery  and  fatisfaAion  for  the  faid  tithes. 

The  defendant  R.  Aufttn  faid,  that,  for  ten  years  paft,  he 
.  bad  been  feifed  in  his  demefne  as  offee^  of  the  impropriate  re&orf 
ct  Sbalford^  and  chapdry  of  Bromley,  (iave  that  his  mother  had 
an  eftate  for  life,  and  a  jointure  in  part  of  the  faid  glebe  tithes) 
and  that  the  plaintiff,  during  the  fame  period,  had  been  vicar 
thereof,  and  entitled  to  M/mall  tiibesy  fare  only  of  the  gMe  lands- 
lielonging  to  the  reAory,  out  of  which  neither  the  plaintiff  or  his 
predecedbrs  was  or  were  ever  entitled  to  any  manner  of  tithes. 
He  infilled,  that  peafe  and  beans  fet,  drilled,  or  fowed  in  rows 
or  ranks,  or  cultivated  with  the  hoe,  or  weeded  with  the  hand, 
gotten,  grown,  or  raifed  in  the  common  fields  or  arable  lands 
igrithin  the  faid  parifh  or  chapelry,  in  any  manner  or  fort  of  hu& 
bandry  whatfoever,  are  and  ought  to  be  efteemed  great  tithes  \ 
£br  that  the  general  way  of  hufbandry  is,  and  for  feveral  years 
pad  had  been,  to  fet,  drill,  or  fow  the  fame  in  rows  or  ranks, 
and  to  cultivate  them  with  the  hoe,  or  to  weed  them  with  the 
hand,  and  that  the  change  in  the  mode 'of  hufbandry,  or  the 
different  way  of  getting  peafe,  beans,  wheat,  and  other  grain, 
was  not  or  ought  not  to  alter  the  nature  of  the  tithes,  or  change 
great  tithes  mto  f mall  tithes. 

The  other  defendants  alfo  denied,  that  the  plaix^tifi^  or  his 
predeceflbrs,  have,  by  ufage  or  cuflom,  ever  had  or  enjoyed  the 
tithes  of  peafe  or  beans,  fet,  drilled,  or  fowed  in  rows  or  ranks, 
in  a  garden^llke  manner,  and  cultivated  with  the  hoe,  or  weeded 
with  the  hand,  or  any  rate,  modus,  ot  compofition,  fave  when 
diey  have  been  fowed  in  gardens,  or  for  fome  years  when  fome 
fmaJl  parcels  of  }ands  in  the  common  fields,  or  other  arable  lands, 
have  been  digged  with  fpades,  and  trenched,  and  fet  with  peafe 
and  beansj  or  any  ki^d  of  roo^i  s|od  that  then  the  plaintiff  had 
"'  ■   *  '  taken 
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taken  a  compofition  of  three  fhillings  and  fourpence  an  acre,  in 
lien  of  tithes  of  fuch  frnall  parcels  of  grounds  fodiggedwith  fpades 
and  fet  with  peafe  andbeans^and  that  the  faid  rate  was  paid  and 
permitted  to  be  paid  by  theimpropriator,becaufe  fuch  fmall  parcels 
were  efteemed  and  reputed  to  be  in  the  nature  of  gardens  ;  but 
they  infifted,  that  the  courfe  of  hufbandry  having  of  lare  fo,  far 
changed  as  to  occafion  great  quantities  of  land  to  be  dug  with 
fpades  or  trenched,  the  peafe  and  beans  fet  and  planted  therein 
are  to  be  accounted  great  tithes,  and  belonging  to  the  impropria- 
tor i  and  that  in  an  adlion  of  trover,  brought  by  R,  Elliott  againi): 
the  plaintiff,  refpefting  his  right  to  fuch  tithes,  a  verdict  was 
given  that  the  faid  tithes  belonged  to  the  impropriator.  The 
defendants  alfo  infifted,  that  they  ought  to  enjoy  the  gUhe  lands 
free  of  tithes,  for  that  the  vicarage  never  was  endowed  with 
any  tithes  whatfoever  upon  the  faid  glebe  lands ;  and  the  de- 
fendants Aujl^ns  averred,  that  all  the  lands  they  had  fet  forth  as 
glebe  lands  were  the  glebe  lands  anciently  belonging  to  the  iaid 
parfoi^age. 

The  defendant  Street  faid,  that  he  believed  the  plaintiff  was  en- 
titled to  the  tithes  of  wood,  and  of  peafe  and  beans  when  planted 
hi  rows,  and  hoed  j  or  when  carrots  were  planted  between  them^ 
hand  weeded,  or  where  the  fpade  is  ufed  with  the  plough  in 
turning  the  ground  \  but  that  fince  the  fpade  had  not  been  ufed 
with  the  plough,  including  a  period  of  about  forty  years,  the 
impropriator  had  taken  fuch  tithes. 

The  plaintiff  replied  \  the  defendants  rejoined  j  and  witnefles 
were  examined  on  both  fides,  and  upon  reading  the  depofitions 
of  feveral  witnefles,  taken  in  the  caufe,  and  the  decree  made  in 
the  caufe  of  Nicholas  v,  ElliotfaJ  ;  a  deed  dated  the  twenty- 
firfl  of  08ober  16^0  \  arid  a  deed  elated  the  twentieth  of  Z)^f^w7i^r, 
forty-fourth  of  jE/jz^^/A,  the  Court  ordered  the  defendants 
to  account  for  the  value  of  the  tithes  of  all  fuch  peafe  and  beans 
as  had  been  fet,  drilled,  or  fowed  in  rows  or  ranks,  as  well 
after  the  plough  as  after  the  fpade,  which  are  hoed  or  weeded 
with  the  hand,  in  a  garden-like  manner  in  the  common  fields, 
or  elfewhere,  on  the  lands  in  the^  defendant's  poffeflion  within 
tlie  faid  parilh  or  the  titheable  places  thereof,  during  the  time  in 
the  bill  mentioned,  and  alfo  to  account  for  the  value  of  all  fmall 
tkhes  by  them  fever  ally  and  refpeftively  had  during  the  fame 
time }  tlie  deputy  remembrancer  to  take  the  faid  account  and 
report  the  fame. 

The  defendants,  on  the  twenty-fourth  of  January  1*71  ^jy  ap- 
pealed from  this  decree  to  the  houfe  of  lords  ;  and  after  hear- 
ing counfel  on  the  appeal,  it  was  ordered  and  adjudc£D| 
that  the  fame  fhould  be  dlfmiffed  j  and  the  decree  therein  com*^ 
plained  of  afErmed. 


^a)  S(c  this  cafe  rrportcd,  ante,  vol.  x.'page  513. 
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Shapter  arainfi  Michell,  t^tn,  Txi*» 

Cornwall^  15/A  July  17 15. 

I^HIS  caiife  came  on  to  be  heard  on  the  twenty-third  of  A  cufiom  thj* 
-■■  Fehruary  laft.  The  fcopc  of  the  bill  was  to  demand  of  the  ""^^^  f^^Mditt 
defendants  the  third  part  of  the  tithes  of  hay,  and  all  the  ^^  all^rLywj* 
tithes  of  wool,  lamb,  hops,  calves,  pigs,  agidment  of  dry  «r«  ^,  an  acie 
and  unprofitable,  cattle,  and  other  fmall  tithes  arifing,  &c.  upon  quarteriyto  iJie 
the  defendants  lands  in  the  parifh  ©f  St.  Gorrauy  in  the  T*^*  *°  *^«°  ^^ 
county  of  Cornwall^  from  Michaelmas  17 10;  the  plamtifT  |h^iii*|N,ho<to^ 
entitling  himfelf  to  thofe  tithes  as  vicar  and  incumbent  of  the  faid  hold  more  than 

{Ktrifh.  •MHure^ihaUXfkf 

tithes  in  kind,  1% 

The  defendants  admitted  the  plaintiflE*to  be  vicar  of  the  faid  wnrttfonabkMd 
pariih,  and  entitled,  according  to  ancient  and  immemorial  cuf-  5^^  ^'^^ 
tom,  to  a  pecuniary  fatisfaftion  in  lieu  of  his  third  part  of  the  ^  Lee*  p.  517. 
tithe  of  hay,  and  of  all  the  tithes  of  lambs,  hops,  and  other 
{inall  tithes  ;  but  they  infifted  that  neither  the  plaintiff  nor  any 
of  his  predcceflbrs  were  entitled  to  the  faid  tithes  in  kind  ;  that 
they  had  never  compounded  with  the  plaintiff  for  their  faid 
tithes,  but  that,  for  feveral  years,  they  had  paid  and  are  ftill 
ready  to  pay  to  the  plaintiff,  for  his  part  of  their  tithe  hay,  and 
for  the  fmall  tithes,  according  to  an  ancient  cufiom  which  pre- 
vails in  the  faid  parilh,  and  which  had  been  uniformly  agreed 
to  and  adopted  by  the  plaintiff  and  his  predeceffors,  time  out  of 
mind  ;  that  the  faid  cudom  is,  that  every  perfon  holding  any 
mefTuages,  lands,  tenements,  meadows,  gardens,  hop  gardens. 
or  orchards  within  the  parifh  of  the  quantity  of  one  acre  or 
more,  and  being  alfo  feifed  of  the  inheritance  thereof,  or  pof- 
fcffed  thereof  for  a  terra  of  years  determinable  upon  one  life  or 
lives,  have,  time  out  of  mind,  paid  yearly  to  the  vicar,  by  quar- 
terly payments,  in  \ieu  of  the  vicar's  part  of  the  tithe  hay,  and 
of  the  tithes  of  all  other  titheable  matters  arifing  on  the  fame 
payable  to  the  vicar  there,  five  pence,  in  money  only,  and  no 
more,  for  every  acre  of  fuch  land,  and  proportionably  for 
every  greater  quantity  of  ground  ;  and  that  every  perfon  holding 
at  rack  rent  any  meffuages,  lands,  tenements,  meadows,  gardens, 
hop  gardens,  or  orchards  within  the  faid  parifh  is,  by  the  cufiom 
aforefaid,  to  pay  yearly,  by  quarterly  payments,  to  the  vicar  of 
the  faid  parifh,  in  lieu  of  the  tithes  aforefaid,  ninepence  in  the 
|x>und,  and  no  more,  according  to  the  rent  paayable  to  the 
landlord  thereof,'  and  proportionably  for  any  lefs  rack  rent, 
then  a  pound  ;  and  alfo  that  every  perfon  holding  a  meffuage, 
garden,  hop  garden  or  other  ground  within  the  faid  parifh, 
which  is  not  one  acre,  is  to  compound  with  the  vicar  for  the  fmall 
tithes  thereof,  or  elfe  to  pay  him  tithes  in  kind. 

The 
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The  plaintiff  replied;  the  defendant  rejoined  ;ahd  witncflci 
were  examined,  and  the  caufe  coming  on  to  be  heard  as  aforefaid, 
the  plaintiff's  counfel  ftrongly  contended  that  the  faid  pretended 
ufages  and  cu{loms  are  unreafonable  and  not  fufficient  iii  law 
to  bar  the  plaintiff  of  his  tithes  in  kind^ 

The  Court  thereupon  ordered  a  cafe  to  be  made  and  Agreed 
to  by  counfel  on  both  fides  ;  which  cafe  was  accordingly  drawn 
out,  as  before  (et  forth  in  the  bill  and  anfwer  i)erbatimf  in  which 
it  was  admitted  the  other  third  parts  of  the  tithe  hay,  are  pay- 
able to  the  impropriators  in  kind,  and  that  the  queiVion  was^ 
whether  the  tnodus^  as  fet  forth  in  the  anfwer^  be  good  in  law^  or 
not? 

The  caufe  now  came  on  to  be  heard  upon  the  faid  cafe,  and 
THE  Barons  having  been  attended  therewith ;  and  on  full  de<» 
bate  of  the  matter  and  confideration  had  thereon. 

The  Court  were  unanimoufly  9f  oplhion  and  declared^  that 
the  cuftoms  and  modufes^  fet  forth  in  the  anfwers,  are  uftrcafona- 
ble  and  contrary  to  law,  and  that  therefore  the  plaintiff  otight 
not  to  be  thereby  barred  of  receiving  his  tithes  demanded  by 
the  billj  in  kind* 

It  is  thereupon  ordered  and  decreed,  that  thedefend* 
ants  do  fatisfy  and  account  with  the  plaintiff  for  the  third  part 
of  the  tithe  hay,  and  alfo  for  all  the  tithes  of  wool,  lambs,  hops, 
and  all  other  fmall  and  minute  tithes  arifing,  happening,  an^ 
renewing,  upon  their  refpedlive  lands  within  the  faid  parifh  of 
St.  Gorratfy  during  the  time  in  the  bill  fet  forth  ;  and  it  is  re- 
ferred to  the  deputy  remembrancer  to  take  and  report  the  fame. 

Sam.  Dodd. 
Tho.  Burt. 
Ro.  Price. 
Jas.  Montagu. 


TtLtn.  TtiM, 

2*  ClO.  I. 


The  fbanUffi  • 
ptapcr,  claims 
Ckbes  as  refior 
and  Ticar  of  Co. 
VtrioMf  in  Terk* 
/bire,  ftatingjthat 
in  the  year  170S 
he  was  regularly 
inducted  co  the 
fiud  benefice. 


TtTRNEk  a£^ainj  Geldart  and  Others. 

JTork/bire,  2Qth  July  1715. 

'T*HE  plaintiff,  as  reftor  and  vicar  of  the  parifh  church  of 
*  Caytrham^  in  the  county  of  Torky  and  dioccfe  of  Chefter^ 
^led  his  bill  In  this  court,  ftating,  that  he,  in  the  year  1 708, 
was  duly  prefcnted  and  indufted  thereto,  and  became  lawfully 
entitled  to  all  tithes  both  great  and  fmall,  and  to  all  oblations^ 
obventions,  and  other  yicarial  profits,  from  the  inhabitants  and 
occupiers  of  lands  within  the  faid  parifh  and  the  titheable  places 
thereof  j  that  the  defendants  Smithy  Wray^  and  Weftoriy  being 
inhabitants  and  farmers  therein  of  divers  meiTuages,  lands,  and 
arable,  meadow,  and  pafture  grounds,  and  wood  ground,  had, 

reaped 
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reaped,  cut  down,  and  converted  to  their  own  ufe  wheat>  barley*  T»iNt« 
oats,  and  other  grain,  and  hay,  grafs,  wood,  and  underwood,  with-  r^^^"^ 
out  paying  the  tithes  thereof,  or  making  any  compofition  or  fatif- 
faAion  to  the  plaintifif  for  the  fame^  that  they  had  alfo  kept  divers 
milch  cows  and  calves,  and  had  lambs,  wool,  hemp,  flax,  and  fe- 
vend  other  things  for  which  fmall  tithes  were  due,  but  which  they 
had  detained  from  him  on  a  pretence  that  tithes  had  never  bden 
demanded  by  any  perfon  who  had  ofBciated  in  the  faid  re£bory, 
botthat  theperfonsfoofEciating  had  been  contented  toreceivefuch 
allowances  as  the  refpe^tive  inhabitants  thought  proper  to  give 
them.  Hie  bill  further  ftated,  that  for  forty  years  before  the 
plaintiff's  prefentation,  no  perfon  had  been  legally  prefented  to 
the  faid  reAory,  which  was  occafioned  by  fome  inadvertency  or 
connivance  of  the  commiflarys  of  the  refpeflive  bifhops  of  the 
faid  diocefe,  and,  that  by  means  thereof,  the  farmers  and  occu- 
piers had  always  found  and  provided  fuch  perfons  as  they  could 
awe  and  influence  to  comply  with  fuch  maintenance  as  they  -.  r^cdtm 

ihould  provide  for  them,  fo  that  they  became  dependants  on  hn^j  f^j.  forty 
the  precarious  bounty  of  the  paridioners  who  had  treated  the  years  before  his 
pallors  with  great  contempt  and  negleA,  and  now  contended  that  prefentation 

they  had  the  privilege  of  continuing  the  fame  praftices.  The  !*^^"  JH^r-A 
*'%%^r      1         n       J      1        1      r  •  J  r    °  1  •        1-1       T    *"to    the     (aid 

bill  further  Itatcd,  that  the  laid  farmers  and  occupiers  likewue  church. 

pr^ended  that  they  ought  to  be  exempt  from  the  payment  of 

tithes  within  thefaid  pariQi,  the  lands  being  parcel  of  fome  ancient 

mcmaftery,  and  fo  difcharged  from  the  payment  of  tithes*     But 

the  plaintiflF  inflfted,  that  by  virtue  of  the  ftatute  of  Henry  the 

Egbth,  he  is  entitled  to  the  arrears  of  .tithes  due  from  the  Jothc^kh«t» 

time  of  the  laft  incumbency  ;  that  the  right  of  the  crown  to  the  ^x,  ioipaircd  by 

fsud  reftory  Is  not  deftroyed  ;  and  that  he  ought  not  to  be  bar-  fuchnesiea. 

red  or  fMreduded  from  receiving  the  tithes  thereof,  by  any  ne- 

^ofl  or  toDgth  df  time  that  had  Intervened ;  that  purfuant  to 

the  ftatute  made  in  her  late  majefty's  reign,  "  for  the  more 

*«  fpeedy  recovery  of  fmall  tithes,"  he  had  fummoned  feveral  of  ' 

the  inhabitants  of  the  faid  parifli  before  the  juftices,  to  fliew  cauie 

why  they  refafed  to  pay  the  fmall  tithes  to  the  plaintifif,  amongft  *- 

whom  were  the  defendants  GeUart  and  Reynardfon^  who  there- 

ttpoa  gave  bond  to  pay  fnch  damages  as  the  plaintifif  (hould  re*. 

cover  ;  th»t  the  plaintiff  brought  an  action  at  law,  but  was  non- 

fuited,  and  tbac  the  defendants  recovered  cofts,  and  obtained  %  ' 

bond  from  the  plaintifif  and  a  note  for  the  payment  of  theiaid 

cofts.    Ilie  bill  therefore  prayed  a  difcovery  of  the  faid  bond 

and  note,  and  that  they  may  be  delivered  up  to  be  cancelled^ 

that  the  defendants  may  account  to  him  for  his  tithes  ;  and  that 

utr  injundion  may  iflue  to  flay  proceedings  on  the  bond. 

Tbcddfciidantsarr«,fewfi,.and  Watfin  faid,  Uiat  they  be-  Jb*  <lefenaamt 
lievcdtlve  plaintiff  nras  prdentod  to  the  rectory  and  vicarage  hndswef*  paf- 
about  the  time  mentioadk  in  -fbe  bill )  but  they  inflfted,  that  the  cei  of  the  abbey 

ofC0v«r£0M,and 
veftid  by  31.  Hen.  S.  fai  the  crown. 

plaintifi:' 
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TvtHtft       plaintiff,  notwithftanding  fuch  prcfcntation,  had  not  2ny  rigKt 

agaiaft        ^Q  receive  any  great  tithes,  fmall  tithes,  oblations,  obvcntions, 

tt0AftT»        ^^  other  profits  belonging  to  the  faid  reftory,  from  them  or  any 

other  of  the  inhabitants  in  the  faid  pari{h,  either  from  the  time 

of  the  laft  incmnbent,  or  from  the  time  of  the  plaintiff^s  inftitu- 

tion  and  induftion  thereto  ;  for  that  the  abbot  of  the  abbey  of 

Caverhamf  before  the  diffolution  thereof,  was  feifed  in  his  d^ 

fnefne  atoffee^  in  right  of  his  faid  abbey,  of  and  in  the  faid  parifh 

chuch  of  Ccv^^jm,  and  of  all  glebe  lands,  tithes,  oblation^,  pb- 

ventions,  fruits,  and  profits  to  the  faid  reftory  belonging  ;  that  by 

tfiat  they  were  Virtue   of  the  ftatutc  31.  Hen.  8.  c,  13.  the  faid  king  became 

***r!^°"'  ^  feifed  of  the  faid  reftory  and  abbey,   in  his  demefnc  in  right  of 

SattUhw'*^  THE  CRpWNj  that  afterwards  ^teen  Elizabeth^  became  feifed 

duetothcgnn.  of  the   fame,  who,  by  virtue  of  her  letters  patent,  dated*  the 

tt«»  nineteenth  of  June^  in  the  fourth  year  of  her  reign,  granted  the 

faid  re£lory  knd  all  tithes  and  profits  whatfoever  belonging  to 
the  fame  to  Thomas  Allen  2.nd  J,  Freeman^  to  hold  the  fame  to 
them  and  their  heirs  for  ever,  by  virtue  whereof  they  became 
feifed  of  the  faid  reftory,  tithes,  and  profits  ;  that  no  manner 
of  tithes,  great  or  fmall,  fince  the  diflblution  of  the  faid  abbey, 
had  been  paid  to  any  incumbent  of  the  faid  parifh  by  any  land« 
holder,  inhabitant,  or  occupier  of  land  in  the  faid  parifh,  or 
the  titheable  places  thereof,  but  that  they  were  conflantly  paid, 
fince  the  diffolution,  to  the  kings  and  queens  of  England^  or 
to  their  farmers,  until  the  aforefaid  grant  of  ^teen  Elizaieth, 
and  fince  then  to  the  faid  grantees  or  to  fuch  perfons  as  have  been 
owners,  impropriators,  farmers,  or  tenants  of  the  faid  reftory  ; 
9lnd  that  therefore  they  ought  not  to  be  paid  to  the  plaintiffl 

That  thnt  it  a      The  defendant  Wat/on  further  faid,  that  he  had  been  an  in- 

jmcdusoi  4s.  a-  habitant  and  occupier  .of  arable,  meadow,  and  pafture  lands  in 

J2Ie  ha  **-*"  *^  *^^  '^^^^  parifli,  for  forty  years  pafl,  and  that  for  the  meadow 

'         ground,  time   immemorial,  there    had    been  paid  the  annual 

iumoffour  ihillings,  as^  modus  or  compofition  in  lieu  of  tithe 

hay,  and  that  tithes  in  kind  of  corn  and  other  things,  are  oftight 

^    due  and  paid  to  the  owners  and  farmers  of  the  faid  reftory, 

and  therefore  he  had  kept  no  account,  but  infifted  that,  haying 

paid  for  all  his  tithes  to  tbofe  perfons  to  whom  they  were  due, 

he  ought  not  to  be  called  on  by  the  plaintifiFto  pay  the  fame. 

and  anbther  m-      The  defendant  Smith  faid,  that  he  had  been  an  inhabitant^ 
t*"**^^?**  y"*"  ibr  Seventeen  years  pafl,  and  had  occupied  a  farm  and  lands 

•od'tKher  tictel!  "°^^  ^^^  ^-  Smith/on,  and  had  enjoyed  feveral  lands  and  tene- 
'  tnents  in  his  own  right,  and  that,  time  immemorial,  the  farm 
which  he  held  in  his  own  right,  had  yearly  paid  to  the  owner 
of  the  faid  reftory,  the  yearly  fum  of  nine  ihillings,  in  full  fa- 
tisfaftion  for  all  tithes  of  corn,  bay,  and  all  other  tithes,  both 
great  and  fmall,  and.  in  full  p(  ^11  oblations,  obventions,  and 
other  profits,  due  from  the  occupiers  thereof,  (JE^^  reckonings 
excepted)  i  that  the  landsj  &Ct  which  he  occupied  under  Sir  H. 

Smith/on 
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Smithfon  did  confift  of  rneadow  and  pafture  ground,  and  he  in-       TirBNiR 
fiiled,  that  at  the  diffolution  of  the  faid  abbey,  the  faid  lands      ^eTdI^t 
belonged  to  the  abbot,  and  that  they  were  therefore  difcharged 
and  freed  from  the  payment  of  tithes. 

The  defendant  Wray  anfwered  to  the  like  effcft,  and  faid,  that 
he  held  land  alfo  under  Sir  H,  Smithfon^  and  that  no  tithes  in 
kind  had  ever  been  paid  for  the  fame. 

The  defendants  admitted,  that  if  no  pcrfon  was  inftituted  Thatthcpranteet 
and  indu<^ed  therein  lince  the  diffolution,  divine  fervice,  when  ^  ^^^    o'^wn 
perfomed,  was  by  fuch  perfon  as  the  owners  of  the  faid  reftory  p^^^^   to"Ver- 
did  procure,  and  that  a  competent  falary  was  allowed  to  him  ;  and  form  div.ne  ler- 
they  averred  that  no  tithes  had  ever  been  demanded  of  the  parifhi-  vice,whohadre- 
oners,  and  that  the  plaintiff  had  no  right  to  demand  the  fame;  "*^^**  *  ^^^^ 
for  that  all  tithes  and  oblations  belonged  to  the  impropriators,  or    *    ^* 
to  their  agents,  and  not  to  the  plaintiff.     They  admitted  that  the 
plaintiff  had  convened  feveral  perfons  before  the  juftices ;  and 
that  the  defendants  Geldart  and  Reynaldfon  had  given  and  ob. 
rained  bonds  and  notes  as  flated  in  the  bill. 

The  plaintiff  replied  ;  the  defendants  rejoined  ;  and  witnefles  The     evidcnc* 
were  examined  on  the  defendants  part  only  \   and  on  reading  a  re*** 
a  copy  of  a  record  out  of  the  augmentation  office,    it  appeared 
that  upon  the  diffolution  of  the  monafteries,  the  Abbey  of  Ctyoer" 
ham  came  in  the  hands  of  the  Crown  ;  alfo  on  reading  a  copy  See  9,yi!i.  Abr» 
of  the  letters  patent  dated  the  nineteenth  oi  June,  in  the  fourth  55* 
year  of  Elizabeth^  it  appeared,  that  the  redlory  and  all  the  tithes, 
both  great  and  fmall,  and   all  oblations,  obventions,  and  all 
other  tithes  and  dues  whatfoever,  for  the  confiderations  therein 
mentioned,  were  granted  to  T,  Freeman  and  ST.  Allen^  and  to 
their  heirs  for  ever,  referving  only  the  advowfon  of  the  church  j 
and  on  reading  the  depofitions   of  G.  Wray^  and  hearing  what 
could  be  alledged  by  counfel  on  both  fides,  and  on  full  debate, 

It  is  ordered  by  the  Court,  that  the  defendants  Wat/on^  The  bnidlfmllT- 
Smiihf  and  ff^ray,  who  were  brought  to  hearing,  fhall  be  and  ^^  > 
are  hereby  abfoiutely  difmiffed  of  and   from  the  bill  without  Sam.  Dodd. 
cofts  (in  rcfpeft  to  the  plaintiff  being  a  pauper),  and  that  the  '^'"o-  Burt, 
injunftion,    formerly  diffolved  a'gainft  the  defendants  GeUart  J- Montague. 
and  Reynaidfofiy  as  to  the  bond  from  the  plaintiff,  ftiall  be  con- 
tinued by  confent,  until  the  faid  plaintiff  ihall  give  the  defend- 
ants further  trouble,  and  the  Court  makie  further  order  herein. 

From  this  decree  the  plaintiff  appealed  to  the  houfe  of  lords,  and  on  appeal 
and,  after  hearing  counfel  on  this  appeal,  tT  was  ordered  and  *^  '^^  ^^^^  ^^ 
ADJUDGED,  on  the  twenty-firft  of  March  1 7 15,  that  the  fame  Affirmed!  '^'** 
fliould  be  difmifled,  and  that  the  difmiflion  of  the  appellants 
bill  therein  complained  of  fliould  be  affirmed. 


Sec  .  X.  Bro.  P. 
C  547.  549* 


Vol.  11.  O  SwTER 
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Tiijc.  Tmm,  Swyer  agauifl  \\  eld. 

I.  Gza  !•  ^ 

Borfetjbtre^  ']th  July  1 7 1 5. 

Tbeleffeeof  the  'TpHE  bill  ftated,  that  the  defendant  M.  Turbrmlle^  being  feifed 
impropriator  of  A  jn  fee  of  the  rcftory  and  parfonage  impropriate  oi£qft  Lul^ 
fLf&!^'^  wtyA,  in  the  county  of  Dorfet,  leafed  the  fame  to  the  plain- 
tit2r$in'kind*of  ^*^5  ^^^  ^^^  ^^°  Icflee  thereof  for  two  years  paft,  and  of  all 
cf)m,  grain,  and  the  great  and  other  tithes  arifing  therein,  and  in  the  titheable 
bay,  of  CafM  places  thereof,  particularly  the  tithes  of  corn,  grain,  and  hay  ; 
^a'm  ^  ^"^^  ^^^^  ^^^  defendant  Dolberrj^  havmg  purchafed  of  the  faid  Ti/r- 

heville  the  faid  rcftory,  did  confirm  the  faid  leafe  to  the  plaintiff  ; 
that  the  defendant  IVeld  was,  and  is  flill  pofieiTor  and  occupier 
of  feveral  lands,  and  particularly  of  four  acres  of  arable  land, 
part  of  a  farm  called  Cajlle  Farm ;  that  tho  defendant  Davis, 
as  tenant  to  the  defendant  U^My  was,  and  is  flill  occupier  and 
pofleilbr  of  feveral  lands,  particularry  of  ten  acres  of  afable  land^ 
part  of  the  faid  C/j/IIe  Farm ;  that  the  defendants  TFeid  and  Davh, 
about  July  1711  and  1 2,  had  cut  peafe  and  other  grain  from  off 
the  faid  farm,  and  alfo  wheat,  without  fetting  out  the  tithes 
thereof,  or  paying  to  the  plaintiff  any  fatisfadlion  for  the  fame. 
The  bill  therefore  prayed  a  difcovery  from  the  faid  defendants, 
and  alfo  an  account  of  their  titheable  matters  and  things. 

Tlw  defendants.  The  defendants  ffeld  and  Davis  faid  that  they  were  ftrangefs" 
*lctl^''«^«tf  ^°  *^^  plaintiff's  title,  and  knew  not  that  he  was  Icffee  of  the 
5L  a  year  in  lieu  ^^^^^s  of  the  faid  pariih  ;  that  the  defendant  Weld  was  pofleffor 
of  all  tithes )  of  Park  Farm^  containing  feveral  acres,  of  the  value  of  two  hun- 
dred pounds  a- year;  and  that  time  immemorial  five  pounds 
^  had  been  paid  to  the  vicar  as  a  modus,  and  in  lieu  of  all  tithes 

accruing  from  the  faid  farm  ;  that  within  fixty  years  lad  paft, 

feveral  parcels  of  the  faid  farm  had  been  ploughed  up  and  fowed 

with  wheat,  peafe,  oats,  and  barley,  by  him  and  his  anceftors, 

and  their  tenants,  and  that  no  tithes  had  ever  been  paid,  except. 

and  infift,  that  once  or  twice  without  his  confent ;  that  he  and  his  anceftors 

by^    dferiD?*^  have,   time  immemorial,  repaired  part  of  the  chancel  of  the 

to    repair    the  church ;    and  he  infifted,  that  if  the  modus  aforefaid   had  not 

chancel  of   the  exifted,  yet  that  fuch  reparations  are  in  lieu  of  the  great  tithes  y 

chorch,  they  are  no  tithes  having,  within  the  memory  of  man,  been  paid  for  the 

^*  frSn'^^T*"  ^^*^  '^^  •  ^"^  ^^  '^^  ^^^^^  ^^^  quantity  and  value  of  his  tithes, 
tithe* » jbW.       The  defendant  H^e/d  put  in  the  like  anfwer. 

The  impropria.  The  defendant  TurbevilU  faid,  that,  being  feifed  in  fee  of  the 
I^de'^thi^ieafc  ^'*^*  °^  "^^  Lulworth,  ihe  leafed  the  fame  to  the  plaintiff,  for 
to  the  plaintiff,  three  years,  for  thirty-two  pounds  a-year,  and  at  the  expiration 
and  fays,  the  of  the  faid  leafe,  granted  the  fame  to  the  defendant  D^/^^rfy,  her 
farm  has  always  nephew  and  heir  ;  that  fhe  had  known  the  farm  for  forty  eight 

i^  ^*****    '"  1^^^>  *^^  ^*^  during  all  that  time  her  hulband  conftantly  and 

-    without 
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without  interruption  had  received   the  tithes  thereof  in   kind         ^^^V 
of  all  corn  and  grain  upon  the  faid  Park  Farm,  WkX.  - 

The  defendants  Tiirheville  and  Dolberry  faid,  that  the  tithes 
Mid  dues,  fought  for  in  the  bill,  do  of  right  belong  to  the  plain- 
tiff, and  confent  that  he  fhali  have  the  fame,  and  the  benefit 
thereof. 

The  plalntifiT  replied  ;  the  defendants  rejoined  ;  and  feveral 
witneiles  were  examined  on  both  fides  \  and  upon  reading  the 
proofs  taken  in  the  caufe,  and  on  debate  of  the  matter  \ 

It   is  ordered   by  the  Court,   that  the  defendants   Weld  The  defendanti 
and  Davis  do  forthwith  account  with  the  plaintiff  for  the  tithes  or^^^^J  «o  ac- 
of  corn  and  grain,  during  the  time  mentioned  in  the  bill  -,  arid  ^?^^  ^^  ^^ 
that  the   deputy  remembrancer  do  take  the  faid  account  and 
report  the  fame.     The  deputy  made  his  report  accordingly  ( 
which  was  confirmed  by  the  court  on  the  fixth  of  February  17 15. 

Babbage  againji  Rockewood.  '^V.'gio."*'* 

Suffolk^  ^o^h  June  1715. 
'T^HEbill  ftated,  that  R,  Ru/hbrooke^  clerk,  rc&or  of  Siamng*  The  reftor  of 
*  Jleld,  in  the  county  of  Sujo/k,  by  deed,  dated  the  twenty-  ^^^^^"ulf ma  in 
eighth  of  March  1711,  demifed  to  the  plaintiff  the  parfonage  ^^  of*iI^d- 
houfe,  glebe,  and  tithes  for  twenty-one  years, ,  in  cafe  he  fliould  Jand  as  part  of 
fo  long  live;  that,  by  virtue  thereof,  the  plaintiff  became  en-  h»s  glebe,   and 
titled  to  have  and  enjoy  the  faid  glebe  and  tithes  \  that  the  de-  ^j^^^fjy^j^ 
fendant  had  in  his  pofleflion  one  acre  of  wood  ground,   being  ^/';^,j^  ^! 
the  glebe  l^elonging  to  the  faid  reftory,  and  had  taken  wood  croft  ff^ooH,  and 
growihg  thereon  j  that  the  faid  defendant  alfo  occupied  fixty  Ctudbum      iUU 
acres  of  ploughed  ground,   and  feveral  acres  of  meadow  and  ''^'"'"• 
pafture,  and  had  carried  away  the  corn  and  grain  growing  there- 
on, without  fctting  out  the  tithes,  either  for  the  faid  arable  lands, 
or  for  his  meadow  and  pafture  grounds  ;  that  in  the  lad  two 
years  he  had  cut  twenty  acres  of  wood  in  Rycroft  Woody  within 
the  faid  parilh,  and  had  converted  the  fame  to  his  own  ufe,  on 
a  pretence  that  there  was  a  modus  payable  for  the  fame  in  lieu  of 
the  tidies. 

The  defendant  admitted,  that  Rujhbroohe  might  be  reftor  of  The  defendant 
the  faid  parife,  and  that  he  had  made  fuch  leafe  as  in  the  bill  is  *^*"*«5  the  aero 
mentioned,  and  faid,  that  there  is  an  acre  of  wood,  parcel  of  or  [1$* that  a*  par- 
adjoining  to  Haywood f  which  is,  and  for  all  his  memory  hath  ccl  of  looodJanJ, 
been  called  the  tithe  acre^  or  compofition  acre^  and  that  he  believed  called  the  Titbt 
the  underwood  thereof,  for  all  the  time  in  the  bill  mentioned,  ^^"^^  ^'^^  S^^^n 
had  been  cut  and  taken  by  the  reftors  of  the  faid  parilh  ;  but  {J'eu^of  [hf  dthw 
he  denied,  that  the  faid  acre  ever  was  or  is  glebe,  or  that  the  foil  ©f  the  four 
or  timber  ever  was  part  of  the  reftory  or  glebe,  and  infifted,  woods,  and  that 
that  the  fame  belonged  to  him  and' his  anceftors  ;  that,  as  decompounded 
owner  of  the  foil,  he  had  taken  and  felled  the  timber  5  and  ^ytSf^,/^: 
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Babb  AGS  that  the  underwood  growing  thereon  belonged  to  the  rcftor  6r 
^i^fi  hjs  Icflec,  in  lieu  of  tithe  underwood  for  the  reft  of  the  wood, 
called  HayHvoody  and  of  the  underwood  growing  upon  Hujfey 
tTooJf  Hall  IVoodf  and  Rycroft  Woody  for  which  he  iniifted  no 
tithes  ought  to  be  paid,  and  that  the  underwood  of  the  faid 
acre  always  was  and  is  taken  in  lieu  of  tithes  for  the  reft  of 
the  faid  woods.  He  confeiTed,  that  in  the  faid  years,  he  had 
ufed  feveral  acres  of  arable,  meadow,  and  pafture  ground, 
and  had  cut  divers  quantities  of  corn  and  grafs,  and  had 
other  titheable  matters  and  things  for  which  no  tithes  were 
fet  out  or  ought  to  be  paid  \  for  that  by  agreement,  dated 
the  fourth  of  Auguft  1696,  the  faid  Rujhbroohe  had  let  to 
him  to  farm  all  the  tithes  of  the  farm  called  Coldbam  Halt^ 
in  Staningfietdy  for  fo  many  years  as  he  fhould  keep  the  faid 
farm  Sn  his  own  hands,  for  fix  pounds  a -year  \  that  he  now 
Isolds  the  fame,  and  is  willing  to  pay  the  faid  monies  to  Rujbm 
hrookCi  or  his  leffce,  for  the  faid  four  years,  purfuant  to  the  faid 
agreement.  He  denied,  that  he  ever  pretended  there  was  any 
modus  for  tithing  within  the  faid  parifh,  other  than  for  the  afore- 
faid  four  woods,  and,  infifting  on  the  faid  agreement,  denied  that 
he  had  any  other  lands  in  his  pofleffion  than  Coldham  Hall 
Farm^  nor  any  other  titheable  matters  than  thofe  which  he 
•  had  fet  forth  in  his  anfwer.  He  confeiled,  that  he  had  cut  about 
four  acres  of  underwood,  in  each  year,  in  part  of  Rycroft  JVood^ 
which  underwood,  he  iniifted,  did  not  grow  in  the  faid  ^parifh, 
but  in  the  parifh  of  Haviftcd^  the  tithe  of  which  he  had  paid  to 
the  parfon  there.  1 

eindence  The  plaintiff  replied  j  the  defendant  rejoined  5  and  witnefles 
were  examined  on  both  fides  ;  and  upon  reading  the  leafe  under 
which  he  claimed,  made  to  the  plaintiflF,  as  in  the  bill  ftated,  and 
the  agreement  from  Ru/bbroole  to  the  defendant,  for  the  payment 
of  fix  pounds  a-year,  which  fum  had  been  tendered  by  the  de- 
fendant and  refufed  to  be  received  by  the  plaintiff,  and  after  full 
debate  of  the  matter  ; 

The  bUl  difmlf-      It  is  ORDERED  BT  THE  CouRT,  that  thc  bill  be  difmifTed  with 

J«  thTdJfcndMi  ^^^*  *°  ^  ^^*^^  ^y  ^^^  deputy  remembrancer  of  the  Court, 
fwying  the  com-  ^^  whom  it  is  hereby  referred  to  tax  the  fame,  the  defendant 
pofitk>n  for  Co/^-  thereout  allowing  to  the  plaintiff  the  fum  of  fix  pounds  a-year, 
k^m  HaU  rarm.   for  the  tithes  of  thc  faid  farm,  for  thc  two  years  before  filing  thc 

billj  according  to  the  faid  agreement* 

^  Sam.  Dodd, 

Tho.  Bury. 
Ro.  Price. 
Ja.  Montague* 


The 
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Hodgson  againjl  Smith.  ^      Tmk.  Ttm, 

Kent^  l^h  July  i^i^^ 

^HE  bill  ftatcd,  that  the  governors  of  Sir  John  Hojkirts  hofpi-  The    sovernon 
^    tal,  by  indenture,  dated  the  twenty-fixth  of  May   1710,  ^'„*t'^^^f^ 
demifed,  granted^   and  to  farm  let  to  the  plaintiff  all  their  tithes  claims  thr  rithct 
of  corn,  grain,  hay,  fother,  hemp,  lambs,  wool,  pigs,  together  o(  Eaft  fTukkum, 
with  all  manner  of  other  tithes  of  the  faid  governors  in  right  of  '"  ^^•^'-  *"<*  P^*"- 
the  hofpital,  arifmg  in  ITeUeny  otherwifc  JTel/ing,  and  Wickham,  "^^^^^^^  ,j^* 
otherwife  Eafl  Wickhaniy  in  the  county  oi  Ketu^  to  hold  to  him,  cot    green    for 
his  executors,  and  adminiftrators,  for  forty  years  j  that,  by  vir    foddering  of  pro- 
tue  of  the  faid  Icaie,  the  plaintiff  became  entitled  to  all  the  faid  ^^^c  cauic 
tithes,  and  to  ^11  manner  of  other  tithes  of  the  faid  governors  s.C.BuQb  179. 
in  right  of  their  faid  hofpital  arifing  in  IVelUn  otherwifc  irick^  . 
bam  afore  fa  id  ;  that   the  defendants  had  been  leverally   occu- 
piers of  arable  land  for  four  years  pad,  and  had  ploughed  and 
fowed  the  fame  with  barley,  oats,  tares,  &c.  and  carried  away 
the  fame  without  fetting  out  the  tithes  thereof;  that  they  alfo 
had  ewes  and  other  fheep,  which  had  lambs  and  wool,  and  feve- 
ral  other  titheable  matters  and  things.  The  bill  therefore  prayed 
to  be  relieved  in  the  premifes. 

The  defendant   Smith  dated,  that  at  Micharlmas    1713,  he  The  defendanu 
held  a  farm  and  lands,  part  of  which  lay  within  the  chapelry  <ay  that  the  ▼!- 
of  WiMam,  and  the  reft  in  the  parifh  of  Plumjieads  that  by  ^^  ""^^/l^J^^    ' 
reafon  of  the  fcarcity  of  meadow  in  Wichham^  the   inhabitants  onh/chjpd"of 
there  ufed  to  fow  tares,  and  cut  the  fame  green  for  fother,  never  Eafi    iv-khmm^ 
intending  the  fame  for  feed,  and  that  he  fowed  fome  tares  for  and  is  therefor^ 
that  ufe,  and  fothered  his  cattle  therewith  ;  that  the  tithes  of  all  ""^^^^  «>  '^»« 
bay,  clover,  and  fuch  fother  grafs  belongs  of  right  to  the  vicar 
oi  Plumftead^  who  fupplies  the  cure  of  the  chapel  of  Wickham^  to 
whofc  vicarage  the  chapel  belongs,  and  the  tithes  of  hay,  clover, 
grafs,  wool,  lambs,  and  all  other  fmall  tithes,  whatfoever  arifing 
within  the  faid  chapelry  of  Eaft  Wiclhanty  and  parifli  of  Plum- 
Jieady  do  belong  to,  and  time  out  of  mind  have  been  held  by  the 
vicars  there  5   and  he  fct  forth  all  the  fmall  tithes  he  had  within 
the  faid  chapelry,  which  he  laid  he  had  paid  to  the  vicar,  and 
that  what  corn  tithes  he  had  the  plaintilf  had  taken  them  all 
excepting  only  the  tithes  of  the  faid  tares. 

The  defendant  Wehk  fet  forth  that  the  prefent  vicar  of  Plum  •  That  the  go««r- 
Jtead\ct  all  the  vicarial  tithes   of  Eaji  Wukham  to  the  parilhi-  nor»of  ilichofpi- 
oncrs  and  inhabitants  thisre,  who  ufually  fowed  peafe  and  tares  ^^^^^\  ^^^^  *"' 
for  fother,  which  they  cut  green  for  their  cattle,  and  that  the  Jjjjj,.    ^*'*^ 
faid  vicar  claimed  and  had  always  enjoyed  the  tithes  of  all  hay, 
fother,  and  all  other  fithcs,  except  corn  tithes,  arifing  within  the 
faid  chapelry ;  that  the  leflees  of  the  hofpital  always  had  the  great 
tithes  in  the  chapelry,  but  not  the  tithes  of  hay  and  clover,  and 
that  he  bad  agreed  with  the  vicar  for  all  the  time  demanded  by 
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HoDGsoK      the  bill,  for  all  the  tithes  of  hay,  grafs,  clover,  and  all  other  tithes 
/^V  except  corn  ;  and  he  fet  forth  the  titheable  matters  he  had. 

and  that  they  The  defendants  infifted,  that  Eaji  Wiclham  is  a  chapelry  an- 
havc  compound-  nexed  to  the  parifli  of  Plumjleady  and  that  the  other  tithes  belong 

«J  pww'"^  *^  ^^  ^*^^  ^^  ^^  '^^^  parifli,  with  whom  they  had  compounded, 

and  not  to  the  plaintiff,  or  to  the  governors  of  the  hofpital,  or  to 
their  ieffees. 

^^\  *^d***"r  '^^^  plaintiff  replied  ;  the  defendants  rejoined  ;  and  witnefle« 
«ufc  adjourned,  ^^^e  examined  on   both  fitics  ;  and  the  caufe  came  on  to  be 

heard  the  fourteenth  day  of  June  laftj  and  upon  reading  the 
faid  leafe,  and  the  proofs  in  the  cauie,  it  was  then  ordered  that 
the  caufe  fliould  ftand  over,  that,  in  the  mean  time,  the  Court 
niigl^t  confider,  whether  the  tithes  of  tares ^  cut  green  for  fother, 
did  belong  to  the  plaintiff,  or  to  the  ticar  of  Plum/lead  \  and  the 
caufe  now  coming  on  this  day, 

^ni^nhafihc  '^"^  Court  declared  their  opinion,  that  the  tithes  of  the  dc- 
tithcsof  tarcscut  fcndants  faid  tares,  cut  green  and  ufed  for  fotiier,  belong  to  the 
grtca  arc  .  due  plaintiff,  and  not  to  the  vicar  of  Plumjlead. 

to  the  governors 

9f  the  hofpital.  It  IS  THEREUPON  ORDERED  AND  DECREED,  that  tlxe  defend- 
ants ftiall  account  with  and  fatisfy  the  plaintiff  for  the  value  of 
the  tithes  of  the  tares  by  them  cut  green  and  ufed  for  fother, 
"which  the  defendants  relpecStively  had  M'ilhin  W^ellirig  and  Eaft 
Wickkam  in  1 7 14,  with  cofls,  except  for'the  examinations  relating 
to  the  Imall  tithes,  for  which  the  defendants  are  to  have  cofls, 
and  it  is  hereby  referred  to  the  deputy  remembrancer  to  take  the 
faid  account,  and  to  tax  the  faid  coils. 

Purfuant  to  which  order  the  deputy  remembrancer  made  his 
report,  dated  the  fifteenth  of  December  laft,  and  upon  reading 
the  faid  order  and  report,  there  not  being  any  exceptions  taken 
thereto,  the  Court  ratified  and  confirmed  the  fame,  and  ordered 
that  the  defendant  Smith  do  forthwith  pay  to  the  plaintiff  the 
^  two  pounds,  five  fliilHngs,  fo  reported  due  for  the  value  of  nine 

acres  of  tares  by  him  cut  green  in  17 14,  and  that  the  defendant 
Webb  do  pay  two  ihillings  and  fixpence  for  his  tithes  of  an  acre 
and  an  half  of  tares  cut  green  as  aforcfaid. 

The  Court  Full. 


y»iN.  Term,  Egerton  axahifl  JoLLEY   and  Others. 

2.    OaO      1.  •  '  >n,;    ^  .  ,     ^. 

Chejbire^   I  p/A  July  1 7 1 5 . 


The  inhasiunts  npHE  plaintiff,  as  reftor  of  the  parifli  church  and  reftory  of 
0</rW*,  in  ihci^a-  ftatmg,  that  his  predeceffor,  for  forty  years,  had  been  entitled 


fiHi  o\jipbury,  in  10  the  tithes  of  corn,  grain,  hay,  calves,  hemp,  flax,  and  other 

a/>Kr..pay  their  tithcablc  things  yearly  ariiing,  &c.  in  the  faid  parifli ;  that  the 

tuiieb  uB  hnd  to  ■                                                                                                                         C  'A 
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fa!d  pariih  is  of  large  extent,  confiding  of  eleven  villages,  town-      Echtom 

(hips,  or  hamlets  j  that  one  of  them,  the  largeft  in  extent  and        To^'"|fy 

mod  valuable,  is  called  Odrode^  and  lies  very  remote  from  the  ^n^  OTasRi. 

parfonage  houfe  of  the  faid  parilh  \  that  the  inhabitants  and 

owners  of  land  in  the  faid  townlhip  of  OJrodf,  being  defirous  to 

become  farmers  of  their  own  tithes,  the  plaintiff's  predeceflbr, 

being  aged  and  infirm,  had  leafed  the  fame  to  different  perfons 

during  his  life,  and  that  the  faid  perfons  had  leafed  the  fame  out 

again  to  other  people  at  forty-two  pounds  a^year ;  that  after 

making  the  faid  leafe  Mr.  Hutchinfon,  the  plaintiff's  predeceflbr, 

continued  reftor  thereof  until  the  year  1705,  during  w.hich  time 

the  affignees  of  the  faid  leafe   continued  to  receive  the  tithes  of 

Odrode^  under  the  faid  leafe  ;  that  on  the  faid  Hutchinfons  death 

the  plaintiffbecame  rcftor  of  the  pariflj,  and,  as  fuch,  is  entitled 

to  all  ms^nner  of  tithes  arifing  within  the  fame  ;  that  foon  after 

the  plaintiffbecame  fo  entitled,  the  defendants  Wilhraharhy  &c. 

four  of  the  principal  inhabitants  and  owners  of  houfes  and  lands 

within  the  townlhip  of  Odrodcy  on  behalf  of  themfclvcs  and  the 

red  of  the  inhabitants,  occupiers  of  lands  there,  treated  with  the 

plaintiff*  for  a  leafe  of  all  the  tithes  arifing  there-;  that  he  granted 

the  faid  tithes  to  them  at  forty  pounds  a-year,  clear  of  all  taxes-, 

on  the  twenty-fecond  of  September   1705  ;    that  the  faid  leafe 

expiring  in  1 712,  and  they  being  defirous  to  renew  the  fame,  the 

plaintiff^  furveyed  the  tithes  of  the  faid  townlhip,  and  finding 

the  fame  to  have  been  underlet,  infided  on  an  advancement  in  the 

rent,  and  that  they  refufing  to  comply  therewith,  the  plaintifiT 

did  not  grant  them  a  new  leafe,  but  infided  on  collecting  the 

tithes  in  kind,  which  he  hoped  they  would  have  fet  out  for  the 

years  1 712  and  1713,  but  that  they  had  refufed  fo  to  do,  on 

pretence  of  modufes  or  other  exemptions,  and  had  entered  into 

a  fubfcription  to  conted  the  plaintiff's  right  to  the  fame.     The 

bill  therefore  {)rayed  to  be  relieved  in  the  premifes,  and  a  difco« 

very  of  their  tithes. 

Several  of  the  defendants  admitted,  that  Mr.  Hutchinfon  had 
been  redtor  of  the  parifh,  and  as  fuch  entitled  to  all  titheable 
matters  arifing  therein  ;  that  the  parifh  is  of  large  extent ;  and 
that  Odrdde  townlhip  is  the  larged  and  mod  valuable  townfhip^ 
and  the  remoted  of  any  of  the  townfhips  from  the  parfonage 
houfe  ;  but  they  infided,  that  feveral  modufes  had  been  time  im- 
memorially  paid  to  the  reClor,  for  all  corn  and  hay  arifing  on  all 
lands  in  Odrode^  at  two  equal  payments  yearly,  viz.  at  8u  jame/s 
DaVf  and  Candlemas  Day^  and  fet  up  various  modufes  for  their 
faid  farms  for  the  tithes  of  hay,  corn,  and  cattle. 

The  plaintiff  replied  5  the  defendants  rejoined ;  and  witnefies 
were  examined  on  both  fides ;  and  upon  reading  feveral  leafes, 
and  old  rentals,  and  other  tithing  books  of  the  parifh,  and  the 
depofiticuis  of  feveral  witnefies,  and  on  long  debate  of  the  matter^  f 
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£r.r«TON  The  Court  declared  there  was  no  modus  for  exempting  the; 

a?atnft         defendants,  and  other  the  inhabitants  and  occupiers  of  houfes 

AND  OTHZKt.  ^^^  lands  within  the  towrifhip  of  OdroJfy  within  the  parifli  of 

jf/Ibury^  from  the  payment  of  tithes  in  kind. 

It  is  therefore  ordered,  that  the  defendants  do  feverally. 
come  to  an  account  with  the  plaintiff,  for  the  feveral  and  rc- 
fpcftive  tithes  from  them  due  to  him,  for  the  years  171 2  and 
1713,  and  it  is  referred  to  the  deputy  remembrancer  to  take  the* 
faid  account  and  report  the  fame.  The  deputy  made  his  report 
accordingly,  and  the  fame  was  confirmed  by  the  court. 

Tho.  Burt. 
Ro.  Price. 
Ja.  Montague. 


tmn.  Teim,  Armstead  trz^ptjl  Perkins. 

I.  do.  I.  . 

Wariukl/Jjirey   iS/A  July   1715. 

The   governors  npHE  pbintiff  Armjlead^  widow  and  relift,  and  alfo  adminif- 

<if  the  free  gram-  i    tratrix  of  the  goods  and  chattels,  rights  ^nd  credits  of  A. 

C^/?'i^  hofpiul,  Armfieady  clerk,  deceafed,  and  the  plaintilT  S.   Taylor^  executor 

in  Cakkam  and  of  the  laft  will  and  tcftamcnt  of /F.  T'^gryar,  his  brother,  deceafed, 

Uf'pngbam,     in  ftatcd  by  their  bill,  that  the  gOTernors  of  the  goods,  poffeflions, 

ITafwtcijhire,  ^nd  rcvcnues  of  the  free  grammar  fchool  of  R.  Johnfon^  clerk, 

chim  the  t.thes  ^^ j  ^j  ^^^  ^^^  hofpitals  of  Chrift  in  OaJtham  and    Uppitipham,  of 

of  the  pariln  ot  .  ^*        r*jr»rrj/»       •       1  "*  *  #.  A^       ' 

Bulk'ingtonyZvAi^i  the  foundation  of  the  id^ia  R.  JohnjGn,  m  the  county  of  If^arwici, 
rhe  hamlets  of  being  fcifed  of  an  cljate  in  fee  fimple,  to  them  and  their  fuc- 
Syton,  fr.'flon,  cellors  of  all  that  reftory  and  parfonage  impropriate  of  the  pariHi 
^7;f«"/.rtnd  c^"^^^  °f  Bulhwgtofi,  and  the  viUs  of  Rytcn,  Weflon,  Marjlon 
Branj€fite\  and  a  Gibhotiy  Bartiinklcy  and  Branfcote^  in  the  faid  pariQi  and  county, 
tight  of  way  did,  by  indenture,  dated  the  thirty-firft  of  OEfoher  1707,  demifc 
through  a  yard  and  to  farm  let  all  the  faid  re<^ory  or  parfonage  impropriate,' 
'arr^rhc'"iih«  ^"^  '^^  °^^^^  ^^^^  premifes  therein  particularly  defcribed,  to  the 
friwn  mi  Chje,  ^^^^  ^'  Armjlead  and  W.  Taykr^  their  executors,  adminillrators,^ 
mi  Cleft  Mta^  and  ailTigns,  for  fifteen  years  j  that  the  iaid  Artnfiead  and  Taylor 
daw^  and  Far  came  to  an  agreement  not  to  take  any  benefit  of  fiirvivorfhip, 
J^ivta.  jjjjj  ^Yi'2iX.  the  executors  or  adminiftrators'of  the  perfon  firft  dying, 

or  their  executors  or  adminiftratorsj  after  both  their  deaths, 
fhould  enjoy  equal  benefits  of  the  faid  demifvjd  premifes,  and 
equally  pay  the  rent  ;  that  Arn-Jlcad  died  on  the  fixth  of  July 
1708  inteftate,  and  adminiftration  was  committed  to  the  pUintifi-V 
Mary  Armjieady  his  widow ;  that  7W)/cr  died  on  the  eighth  of  Oc- 
ioher  17 13,  having  made  his  will  and  appointed  the  plaintifi'  IV. 
Taylor  his  fole  executor^  who  proved  the  fame  ;  that  the  plaintiffs 
have  entered  upon  the  faid  premifes,  and  are  by  the  faid  indenture 
of  leafe  entitled  to  hold  the  fame,  and  to  have  and  receive  all  the 
fithes  of  the  parifli  of  Bulkiti^tctj^  and  of  the  vills  of  Rytot7y  &c, 

as 
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jiH  aforefsiid ;  that  the  defendant  having  been  feifed  and  pofiefied,     Aimitia* 

fpr  feven  years  paft,  of  three  clofes  within  the  faid  parifh,  called       ^t<^^ft 

Bill  Clofe^  Hill  Clofe  ATeadoWy  and  Far  LawnSy  had  ploughed  an4 

fown  tjie  faid  dofc  called  Far  Lawns,  with  feveral  kinds  of 

grain,  and  reaped   the  fame,  and  mowed  the  grafs  of  the  fai4 

clofe,  and  made  the  fame  into  hay,  and  carried  it  away  without 

fetting  out  the  tithes  thereof,  or  paying  any  thing  in  lieu  of  the 

feme.    The  bill  therefore  prayed  that  he  may  account  for  the 

\alue  of  the  faid  tithes. 

The   defendant,  by  his   anfwer,    admitted,  that  the  gover-  The    defendant 
lors  of   the  faid   fchopl  and   hofpitals  might  be  feifed  of  an  »dmit$  the  piam- 
fftatc  in  fee  ilmple  in  the  re£lory  impropriate,  tithe  barn,  and  ^^^^  *aLl**iafi 
tithes  arifing  in  Bulkingfotj,  and  in  Ryton,  &c.  ;    that  they  might  that  hefetthca 
nake  fuch  leafe  to  Armjlead  and  ^Taylor  \  that  they  had  entered  out  j 
Qn  the  faid  premifes,  and  had  died  about  the  time  in  the  bill 
aientioned;  and   that   the  plaintiffs  had   enjoyed  all,  or   the 
greater  part  of  the  tithes  by  the  faid  leafe.     He  confeflcd,  that 
he  had  been  feifed  and  poifeiTed  of  feveral  clofes,  all  in  the  lord- 
Ihip  of  Wcjlon,  in  the  parifh  of  Bulkington,  and  that  fome  parts 
thereof  had  been  mowed  and  made  into  hay,  and  others  fown 
irith  oats  and  peafe  ;  and  he  infifted,  that  the  tithes  thereof  were    * 
duly  fet  out,  and  that  he  had  not  carried  them  away,  but  that  the 
plaintiff  had  refufed  to  take  the  fame,  in  two  of  the  faid  years, 
and  had  fuffered  the  tithes  of  the  corn  and  hay^  which  were  fet 
out  to  lie  and  rot^  to  the  defendant's  lofs.     The  defendant  fur-  j^^^  |^  deniei. 
thcr  dated,  that,   as  to  the  pretended  right  of  way  through  his  that  they  haw 
yard  to  carry  tithes,  the  faid  three  clofes  are  all  of  them  within  any  right  to  car- 
the  lordfliip  of  Wcjlon,  and  were  parcel  of  a  park,  formerly  Lord  ^y  *^«"'  through 
Zouch/sy  and    purchafed  from  him   by  his  anceftors  ;  that  his  ^^  &™8  m^ 
dwelling  houfe  and  all  his  barns,  yards,  &c.  (fave  about  an  acre  thcr  vtaj^ 

of  his  orchard  and  garden,  which  was  lately  taken  out  of  the  Hiil  through  whlch^ 
Clofcy  in  Wefton,  and  laid  to  his  orchard  and  garden)  are  in  the  •**   *°^'^  **y 
lordttiip  of  Marjlon  Gihhcn,  and  in  the  faid  parifh  oi  Bulkingion,  r"e?^'''ttetSi 
and  none,  except  as  before  excepted,  in  the  lord  (hip  of  Wefion  \  barn^ 
that  his  anceftors,  at  the  time  of  purchafing  the  faid  clofes,  being 
alfo  feifed  of  the  houfes  and  outhoufes  in  Marjlon^  did,  for  their 
own  convenicncy,  make  a  way  out  of  the  back  fide  of  the  faid 
houie  into  anotlier  clofe  in  Weflon,  called  the  Near  Lawns,  being 
other  part  of  Wejlon  Park,  and  that  before  then  there  was  no 
way  'out  of  bis  back  fide  into  any  of  the  faid  clofes  in  We/lon^ 
called  the  Hill  Clofe,  Hill  Clofe  Meadow,  Far  Lawns,  and  Near 
Lawnj ;  that  about  feventy  years  fince,  his  father  took  down  an 
old  barn  on  the  back  fide,  and  built  up  a  new  one,  made  a  gate- 
way at  th^tnd  thereof ,and  that,  until  that  time,  there  was  no  way 
at  all,  but  through  the  faid  old  bam,withany  manner  ofcarriages^ 
out  of  his  yard  or  barn  fide  into  his  faid  clofes,  or  any  of  them, 
or  out  of  the  faid  clofes  into  his  yard  ;  and  he  infifted  that  the 
plaintiff  had  no  right  to  carry  away  his  tithes  through  the  faid 

'      ^     -        gate. 
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ABMtTBA»     gate,  and  therefore  he  confeiTed  that  he  had  locked  the  fame 
agamft         againft  him  ;   but  he  faid,  that  the  way  is  through  other  clofes^ 
part  of  Weficn  Park, 

The  plaintiffs, replied ;  the  defendant  rejoined  ;  and  witnefles 
were  examined ;  and  upon  reading  the  depofitions  taken  in  the 
caufe^  and  on  full  dcbatej 

Aniffucdircacd  j^ ,,  ORDERED  BT  THE  CouRT,  that  a  trial  at  law  ihall  be  had 
SwVi  ^^  ^^^  iffue  following,  viz.  "  Whether  the  plaintiffs  have  a  way 

•*  through  the  defendant's  yard  belonging  to  the  dwelling-houfc 
•*  in  Marion  to  fetch  off  the  tithes  of  corn,  grain,  and  hay,  arif- 
«'  ing,  &c.  within  the  feveral  clofes  in  Wcfton  aforefaid,  called 
««  Hill  Clofe^  Hill  Clofe  Meadow y  and  the  Far  Lawns ^  to  their 
*'  tithe  barn  in  Bulliti^ton  aforefaid,  or  not  ?" 

"fcrJid  tiU^af-  ^^^  '^  ^^  FURTHER  ORDERED,  that  as  to  the  plaintiff's  de- 
ter the  trial        mand  of  tithe  from  the  defendant  for  the  feveral  lands,  and  for 

the  time  in  the  bill  charged  to  be  due  and  anfwerable  to  them, 
this  Court  will  further  hear  this  caufe,  and  gi\  e  their  opinion 
after  the  faid  trial  ihall  be  had. 

On  the  fixth  of  July  1 7 16,  the  caufe  came  on  for  a  re-hearing 
on  the  plaintiff's  petition,  when  the  following  iffue  was  dircfted, 
viz.  "  Whether  the  plaintiffs,  or  either  of  them,  have  a  way 
«*  through  the  defendant's  yard  belonging  to  his  dwelling-houfe 
•«  in  Marjlofif  in  the  county  of  Warwick^  as  in  their  bill 
«<  charged,  or  any  other  and  what  way  to  fetch  off  the  tithes  of 
<'  corn,  grain,  and  hay,  arifing,  growing,  or  renewing,  within 
•<  the  feveral  clofes  in  Wejlon  aforefaid,  called  Hill  Clofe^  Hill 
<<  Clofe  Meadow^  and  the  Far  Lawns^  to  their  tithe  barn  in 
•*  Bulkington  aforefaid  ?" 

^V.GeI"*''  Spooner  againjl  Head. 

Suffolk^  iZlA  July  1 715. 

The  reaor  of  'TTHE  bill  ftated,  that  the  plaintiff,  for  nineteen  years  paft,  had 
jildbam,  in  Suf-  1  b^en  reftor  of  the  parifli  of  Aldham^  in  the  county  of 
^*'til"thrw<l^  5#^**  and  was  entitled  fo  the  tithes  therein,  or  to  fome  fatif- 
growing  in  a  fa<^tionfor  the  fame  ;  that  the  defendants  had  been,  for  feveral 
piece  of  wood-  years  paft,  inhabitants,  and  had  titheable  things  therein  5  that 
land,  containing  all  the  defendants  occupied  meadow  and  pafture,  and  held  feve- 
t\*r*  o  the  ^^  coppice  woods  and  wood  grounds,  and  had  yearly  felled  great 
eaft*  ^of  Small-  quantities  of  titheable  underwood,  and  had  kept  feveral  dry 
hroei  fVood^  in  and  unprofitable  Cattle,  and  made  great  profit  of  them,  and  had 
lieu  of  the  tithes  other  titheable  things  of  confiderable  value,  but  did  not  fet  forth 
^^  ^'^t  ^^  *^^*^  '^^^.^^>  pretending  fome  modus.  The  bill  therefore  prayed, 
!^«2r"in  the  ^^^  ^W  might  fet  forth  what  woods,  underwoods,  coppices, 
laid  pariflu         ^^d  lands,  they  had  ;  the  value  thereof  j   what  they  had  cut  ; 

the  quantitiesj  and  values  \  and  make  fatisfa^on  iot  the  fame. 

The 


} 
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The  defendants  confefled  the  plaintiff  to  be  re£lor  as  aforefaid  ;  Spookik 

and  they  fet  forth  the  quantities  and  values  of  the  woods  they  '-f*"!^ 

held  and  had  felled ;  and  faid,  that  they  had  compounded  with  * 
the  plaintiff's  leffee  for  the  tithes  af  them,  and  other  tithes  due. 

The  defendant  Head  hid  y  that  the  woods  lie  occupied  had  been 
anciently^  and  time  out  of  mind,  wood  ground  y  and  that  no 
tithes  are  payable  for  the  fame  ;  for  that  there  is,  and  hath  been, 
a  certain  clofe  of  wood  ground,  containing  one  acre  and  a  half^ 
parcel  of  the  man6r  of  Aldhatn^  lying  in  Aldham  parifh^  next  to  a 
certain  great  wood,  called  Smallbrook  Wood^  towards  the  eaft  on 
the  one  part,  and  a  clofe  of  pafture,  called  Park  Fieldy  towards 
the  fouth,  on  the  other  part  ;  and  that  the  plaintiff,  and  all  his 
predeceffors,  rcdlors  of  the  faid  parilh,  time  out  of  mind,  hare 
been  accuftomed  to  cut  down  in  the  faid  clofe  of  wood  all  the 
wood  growing  there,  as  often  as  they  pleafed,  in  full  fatisfa£tion 
^d  difcharge  of  all  tithes  of  wood  growing  upon  the  ancient 
wood  grounds  within  the  faid  parifh. 

The  plaintiff  replied,  and  thereby  waived  all  the  reft  of  his 
demands,  fave  only  a  fatisfa£lion  for  the  values  of  the  tithes  of 
wood. 

The  defendants  rejoined,  and  witneffes  were  examined  on 
both  fides  ;  and  upon  reading  a  copy  of  a  record  out  of  the 
common  pleas^  which  was  proved  in  court  purfuant  to  order  | 
mnd  on  hearing  what  could  be  alledged  on  both  fides ; 

The  Court  direfted  an  iffue  to  try,  whether  the  acre  and  a  7^,  Covt^ 
half  of  woodland   mentioned   by  the  defendant  Head  in  his  yvx.i* 
anfwer  to  have  been  had  and  taken  in  full  fatista<^ion  and  di(^ 
charge  of  all  tithes  of  wood  growing  upon  the  ancient  wood 
grounds  in  the  faid  parifh,  be  in  lieu  and  latisfadtion  ol  aU  tithe 
wood  within  the  faid  pariflx  of  Aldham^  or  not  i 

On  the  twelfth  of  February  1,716,  the  faid  iffue  was  ordered 
to  be  taken /r(7  confejfoy  unlefs  caufe  were  fiiewn  to  the  contrary; 
and  now,  on  the  firft  oijuly  1717,  the  caufe  coming  on  forfur« 
ther  direAions, 

The  Court,  upon  reading  the  faid  orders,  and  no  counfel 
attending  for  the  plaintiff,  ordered  the  bill  to  be  difmiffed^  with 
(ofts  to  be  taxed  by  the  deputy  for  the  defendants. 


Brown  againjl  Bearne.  Micm.  Teiu^ 

JLetciJterJbtre^  Q.j^h  November  1715. 

•T^HE  bill  ftated,  that  the  plaintiff  had  been,  for  ten  years  paft,  The  rcdor  of 
'■'    reftor  and  parfon  of  the  reftory  and  parifh  church  of  Skef-  Sitffiftgtw,      in 
fngtoft.  in  the  county  o£  Leicefter.  and  was  thereby  entitled  to  all  ^^^P'fi^*^ 

,  ilaims  tithes  in 

lupd  of  Crangt  W9Qd  Clofi,  and  ztt  in  the  pound  lor  t|M  dcpafturins  o|  cattle  thereon. 

tithes 
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Brown  tithcs  of  corii)  grain,  and  hay,  and  all  other  tithes  and  dues  hC'^ 
n^fi  longing  thereto,  and  to  all  compofitions,  modufes^  or  fnms  of 
money  payable  in  lieu  of  tithes,  and  to  all  oblations,  obventions, 
and  Eafter  dues>  and  to  all  fmall  tithes  arifing,  &c.  in  the  faid 
pari(h  \  that  the  defendant,  for  divers  years  laft  paft,  had  held 
and  occupied  a  clofe,  called  the  Grange  Wood^  or  the  Wood  Clofe^ 
containing  about  thirty  acres^  lying  in  the  faid  parifh,  and  ha4 
fometimes  ploughed  it,  and  at  other  times  mowed,  and  reaped 
It,  and  carried  away  the  corn  and  hay,  without  fetting  out  the 
tithes  \  and  that  in  other  years  he.h^d  depaflured  the  faid  clofc 
with  dry,  barren,  and  unprofitable  cattle,  which  afforded  no 
tithes  in  kind,  for  which  he  ought  to  have  paid  the  plaintiff  tithe 
herbage,  at  two  fliillings  in  the  pound,  which  tithe  he  had  alfo 
withheld,  pretending,  that  the  ground  is  tithe  free,  or  that  fome 
wodus  is  payable  in  lieu  of  the  tithes  thereof.  The  bill  therefore 
prayed,  that  the  faid  defendant  may  difcover  the  premi&s^  and 
account  for  his  faid  tithes. 

Tfce  defendant  The  defendant  admitted,  the  plaintiff  had  been  reftor  of  the 
*iJ!fc*  *k!  ^****  parifh  for  ten  years  paft,  and  that  he  was  entitled  to  all  tithes  and 
ter  part  of*  m  ^^^^  belonging  thereto,  and  to  all  compolitions,  modufcs^  and  mou 
ancknt  inck>-  ney^payable  in  lieu  thereof,  and  to  all  oblations,  obventions,J?<^^r 
rure»  for  the  dues,  and  to  all  fmall  tithes  ;  and  faid,  that  he  had,  ever  fince 
^i^^  r'lS*  *^^  y^*^  ^704*  rented  the  faid  clofe,  together  with  other  clofes, 
a  year  ww  pay-  ^'^^  *^*^  ^^  *^®  ^^^^  ^'°^^  ^^  ^^'^^  conftantly  eaten  and  depaftured 
able ;  and  that  the  faid  clofe  with  cattle  \  but  he  denied,  that  he  had  ever  carried 
he  had  paid»  and  away  any  grafs  or  hay  mowed  in  the  faid  clofe,  or  that  the  fame 
^"^  "*^^  '®  was  ever  ploughed,  or  fowed  with  corn,  fince  he  had  been  the 
]^^*  'hU*  part  occupier  thereof.  He  confefled,  that  he  never  fet  forth  his  tithes 
thercoll  in  kind  for  the  faid  clofe;  but  infifted,  that  he  had  conftantly  paid 

to  the  plaintiff  yearly  a  modus,  compofition,  or  rate  often  pounds, 
in  lieu  of  the  tithes  of  the  faid  clofe  and  other  inclofures.  He  fur- 
ther ftated,  that  one  hundred  and  fifty  years  fince  part  of  the 
.  lordlhip  oiSkeffingion  was  inclofed ;  upon  which  the  then  rcftor, 
and*  the  proprietors  of  the  faid  inclofure,  made  fome  agree- 
ment that  a  compofition  or  modus  of  forty  pounds  per  annum 
fliould  for  ever  after  be  paid  by ,  the  proprietors  of  the  faid 
inclofure,  in  lieu  and  full  difcharge  of  all  tithes  that  might 
arife  or  grow  due  from  the  fame  ;  that  he  had  conftantly 
paid  the  plaintiff  the  yearly  fum  of  ten  pounds,  being  the  fourta 
part  of  the  modus  or  compofition  of  forty  pounds  per  annum^  ever 
iince  he  had  held  the  faid  clofes,  being  the  fourth  part  of  the  faid 
inclofure,  and  which  the  plaintiff  had  accepted  j  and  therefore,  as 
he  had  always  paid  the  fame,  he  had  kept  no  account  of  his  tithe^ 
able  matters,  but  believed  that  no  tithes  in  kind  had  ever  been 
paid  for  the  faid  land  excepting  once,  by  miftake  \  and  that 
the  faid  clofe  had  been  reputed  part  of  the  old  inclofure,  and 
exempted  from  tithes  as  the  inclofure  was. 

Thi 
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The  plamtiflF  replied  ;  the  defendant  rejoined  ;  and  witneflcs  Bioww 
were  examined  on  both  fides  5  and  upon  reading  feveral  receipts  g/^*'*^ 
under  the  plaintiff's  hand-writing  to  the  faid  defendant,  for  *"'* 

the  faid  compofition  of  the  faid  Grange  IVood  Chfe  \  and  upon  ceipt  for  the  faii 
reading  the  proofs  in  the  caufe  \  and  on  full  debate  \  i«La-year  rad. 

It  is  ordered  bt  the  Court^  that  it  be  referred  to  a  trial  Aniflueto  trj^ 
at  law  upon  the  following  iffue,  viz.  «  whether  Grange  Wood  whether  tUCltji 
««  Clofe  is  part  of  the  ancient  inclofure  in  the  parifli  of  Skeffington^  l^iJ^  ^  ^ 
«'  for  which  the  forty  pounds  per  annum  compofition  has  been      ^^* 
^  paid^  in  lieu  of  the  tithes  qf  fuch  inclofure^  or  not  ?" 


SwoRDER  againji  Bush.  Micw.  Tii«, 

Hertford/hire,  i/[tb  November  IT  I S. 

npHE  bill  ftated,  that  the  defendant,  for  one  year  paft,  had  The     plaintiff 
"^    ploughed  and  fowed,  in  a  common  field   called  Tn/sfieldf  dainmtiche< 


within  the  reftory  and  parifh  of  Little  Hadbamt  in  the  county  of  ^^  •  ^^  ^ 
Hertjbrdf  twenty  acres  of  land,  with  wheat,  barley,  and  other  ^"^"^  ^*  "^** 
grain,  and  reaped  and  carried  away  the  (gme,  without  fetting 
out  the  tithes  thereof,  or  making  fatisfadtion  to  the  plaintifis  for 
the  fame. 

The  plaintiffs  claimed  the  tithes  under  a  parol  leafe  thereof 
made  to  them  by  W*  Stanley^  D.  D.  then  reAor  of  tlie  parifh. 

The  defendant  denied  that  he  had  ploughed  any  more  ground  .pj^  defcntoi 
in  Taftfield  than  one  acre  and  an  half,  which  h^  fowed  with  fajs,  he  fet  mc 
wheat,  and  one  acre  more  in  an  inclofure  adjoining  to  Tafsfield^  hu  tithes,  and 
which  he  had  likewife  fowed  wit^i  wheat  5  and  he  infifled,  that  that  tbepUmriff 
he  had  caufed  the  full  tithe  of  all  the  faid  wheat  to  be  duly  fet  ISfh^SL  I! 
out  and  left  in  the  field  ;  and  that  he  had  given  notice  to  the  way. 
plaintiff  to  fetch  the  fame  away  ;  and  that  he  ought  not  to  make 
fatisfaftion  for  what  was  loft  by  the  plaintiff's  own  default. 

The  plaintiffs  replied  ;  the  defendant  rejoined  \  and  witnefles 
were  examined  on  both  fides  ;  and  the  caufe  was  fet  down,  at 
the  defendant's  requeft,  to  be  heard  this  day ;  when 

The  defendant's  counfel  infifted,  that  it  appeared  of  the  The  defendant*! 
plaintiff's  own  (hewing,  by  their  bill,  that  they  claim  by  a  parol  counfel  foys,  a 
leafe  ;  which  being  in  a  cafe  of  tithes  is  void  in  law  5  fo  that  the  fanJUajeoitulM 
plaintiffs  cannot  be  relieved  upon  their  bill.  "  ^^^ 

And,  after  debate  of  the  matter^ 

It  is  ordered  and  adjudged  by  the  Court,  that  the  bill  The  biu  din 
be  difmiffed  with  cofts.  mifTcd. 

Tho.  Bury. 
Ro.  Price. 
J.  Montague. 

Bird 
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MicB.  Teiu,  Bird  agatnjl  Forster. 

2.  GftOb  X. 

Surry ^  6th  December  t*]i^* 

The  vicar  of  Rm-  ^T^ HE  bill  ftatcd,  that  about  four  years  pad  the  plaintiff  was 
gt^te^  in  5«rrjr,  ^  duly  prcfented,  &c.  vicar  of  the  vicarage  or  parifh  church 
daims  the  f-nall  of  Riegatt^   in  the  county  of  Surry f   and  had  duly  performed 

^led  pJi  fl7/7  ^^^  ^^'"^  ^^^^^  »  *^^^  ^^  ^^'"^"^  thereof,    or  othcrwifc,  he  is 

,  andofa^pieceof  ^^^'^'cd  to  all  Vicarial  tithes  due  and  payable  to  the  vicar  within 

*  iand»  called  tbe  ^be  faid  vicarage  and  the  titheable  places  thereof ;  that    the 

Bad^Ms,  defendant,  was  an  inhabitant  therein  during  the  time  aforefaid, 

Scepoit  33.  "   2Lnd  held  divers  lands,  hop  grounds,  gat'dens,  and  orchards,  and 

had  growing  thereon  hops,  apples,  pears,  plumbs,  cherries,  and 

other  fruits,  and  great  quantities  of  garden  peafe  and  beans  ;  that 

he  alfo  kept  milch  cows,  which  had  calves,  and  fows  which  had 

pigs,  and  had  a  number  of  other  things,  the  fmall  tithes  of 

which  he  refufed  to  pay  to  the  plaintiff,  or  to  make  him  any 

fatisfa^ion  for  the  fame,  pretending,  that  the  faid  hop  ground 

and  lands  do  not  lie  within  the  faid  pariflij  and  are  exempted 

from  the  payment  of  tithes. 

The  defendant  '^^^  defendant  faid,  that  he  believed  the  plaintiff  was  lawful 
Ays,  there  is  a  "vicar  of  the  vicarage,  and  entitled  to  all  oblations  and  vicarial 
of  58.  a.  tithes  happening  therein ;  and  he  admitted-,  that  he  was  an  inhabi- 


year  payable  in  ^^^^  j^  jj^^  f^jj  parifh,  and  had  occupied  one  meffuage  with  the 
thetiihetofPar^  ^PP^rtenances,  and  alfo  from  Lady  Day  1 7 1 2  another  farm,  lands, 
BiU  J  tenem'ents,  with  the  appurtenances,  called  Park  Hilly  containing 

forty  acres,  dnd  two  fields,  called  the  Budgins  ;    but  he  in- 
filled, that  the  ufual  method  was  for  every  inhabitant  to  pay 
a   certain   fum   of  money  in  grofs  to  the   vicar,   in  lieu  of 
oblations,   and  for   the  tithc^  of  each  manfion-houfe  and  for 
garden  tithes,  five  fhillinjjs  5  which  fum  the  plaintiff  had  fre- 
quently accepted  as  an  ample  fatisfaftion  for  fuch  tithes.    He 
faid,    that  on  the   lands  called   Park  Hilly    being  commonly 
paftureat  fixteen  pounds  per  annum^  he  had  kept  and  depaflured 
unprofitable  cattle,  and  had  offered  to  pay  the  plaintiff  one  pound, 
twelve  ihillings,  for  the  agifiment  tithes  thereof  for  one  year,  and 
believed  they  wete  not  worth  more  ;  that  in  the  faid  year  part  of 
the  farm  being  ploughed  and  fown,  the  tithes  thereof  belonged 
and  that    the  to  the  impropriator.   He  alio  faid,  that  the  fields  called  the  Bud- 
fend  called  the  gj„j  are  the  lands  of  the  impropriator  belonging  to  the  reftory, 
of*^'reaJr*^  and  that  they  were  rented  by  him  of  the  reftor  tithe  free,  and 
^d  that  he  rents  ^^^  ^^^^  ^^  ^^^  thirty  years  paft  ;  but  that  the  plaintiff,  about 
it  tithe fren^the  z  year  fince,  demanded  twenty  {hillings  a-year  in  lieu  of  agift- 
'•^*'«  nient  tithe,  which  he  had  refufed  to  pay.    He  averred,  that  he 

had  offered  to  pay,  and  did  by  his  anfwer  offer  to  pay,  five  (hil- 
lings a-year,  in  lieu  of  oblations  and  vicarial  tithes  due  for  his 
faid  houfe  and  garden  for  four  years  pai[):,  and  for  agiftment  tithe 
of  the  faid  tenement  called  Park  Hill  for  two  years  paft,  two 
pounds,  fixteen  ihillings,  which  the  plaintiff  had  refufed,  unlefs 
he  would  pay  him  bis  pretended  demand  for  the  faid  two  fields. 

The 
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The  plaintiff  replied  ;  the  defendant  rejoined  ;  and  witneflcs         Bii©, 
were  examined  on  both  fides  ;  and  upon  reading  the  proofs  in      ^^^^^^ 
the  caufe^  and  on  full  debate, 

It  is  ordered  bt  the  Court,  that  it  {hall  be  referred  An  ifliie  dlrea- 
to  a  trial  at  law  upon  this  iffuc,  «*  whetlicr  the  lands  and  -^  *®  *^»  ^"^- 
«  grounds  called  Budgiris  Cloffy  containing  four  acres,  be  part  of  ^  thHw^ 
•*  the  ancient  rcftory  of  RUgaief  or  not  ?"  tory. 

And  as  to  the  other  lands  called  Pari  Hi/l,  the  bill  is  dif-  Bill  difmiflVd » 
mificd.  *^  ^-^^  ^ 

And  as  to  all  other  demands  of  tithes  in  the  bill,  it  is  referred 
to  the  deputy  remembrancer  to  take  the  faid  account  j  the  cofts 
to  be  referred  till  after  the  trial. 

On  the  fourteenth  of  June  1716,  the  decree  and /g/?^<f  was  Drf««lant  *- 
read  ;  and  it  was  decreed,  that  the  defendant  do  account  i  with 
cods  at  law  and  in  equity. 


creed     to     «c* 
counc 


Johnson  againfi  Lawson.  '^'^"-  ti«m, 

Northumberland^  xfh  December  1715- 

'T^HE  bill  ftated,  that  the  Bijbop  of  Carli/le^  being  feifed  of  a  Thcpiaimrff,  « 
*    moiety  of  the  corn  tithes ^  in  the  parifli  of  5/.  Nicholas^  in  ^^  Jtwj  * 
Newcq/He-upon-Tyne,  didfhj  leafe  dated  the  twenty-fifth  of  ^wi^  andthedcana^ 
1712,  demife  the  fame  to  the  plaintiff  y.  John/on  for  twenty-one  chapter  of  Car^ 
years,  at  ten  guineas  a-year  ;  that  the  dean  and  chapter  of  C^r/^^  /»/?*,  claims  the 
being  feifed  of  the  other  moiety  of  the  faid  tithes,  did,  by  leafe  Z^a^"^^ 
dated  the  twenty- third  of  the  faid  Ju/yj  demife  the  fame  to  the  c^imtm  %^ 
plaintiff  y.  JShnfon^  for  the  like  terra,  at  eleven  pounds  a-year  ;  a      conve'nieoc 
that  the  faid  J.  Johnfon  held  and  enjoyed  the  faid  tithes  till  July  way  to  carry  the 
1714,  when,  for  a  valuable  confideration,  he  conveyed  the  tithes  ^"**  ^*'*'^*  *"*"■ 
of  the  town  (hip  of  Cramlington^  part  of  the  faid  parifli,  to  the  ^hjch^'Ihc    ^ 
other  plaintiffs,  whereby  they  alfo  became  entitled  to  and  ought  fet  out. 
to  have  had  and  received  the  corn  tithes  arifingin  the  faid  town- 
fliipj  that  the  defendants,  in  1714,  held  feveral  lands  and  tene- 
ments within  the  faid  townlhip,  on  which  they  had  corn  and 
grain,  the  tithes  of  which  they  ought  to  have  paid  in  kind,  or 
made  fome  fatisfadlion  for  the  fame,  but  which  they  refufed  to 
do  under  feveral  pretenfions.    The  bill  therefore  prayed  an 
account  and  fatisfaftion  for  the  faid  tithes,  and  that  the  plaintiffs 
may  have  a  way  to  carry  their  tithes  off  tlie  lands. 

The  defendants  Halhnd  others, by  theur  anfwer,confeflcd,  that  The  defendi^nt* 
during  the  faid  year  they,  as  tenants  to  the  defendant  Law/on,  ^^^^  '***^»  ^y  ^^ 
held  and  occupied  arable  land  in  the  faid  townftiip,  on  which  they  j"^nJ}Ji  "f  |5^* 
had  growing  corn  and  grain,  the  tithes  of  which  they  believed  com  tithes  an 
the  plaintiffs  were  entitled  to  in  kind,  and  which  they  faid  they  to  be  lodged  in 
had  fully  fet  forth.   And  all  the  defendants  confeffed,  that  they  f'^*      fcrmcrs* 

J  ***»  tlifcAcd,  &c. 
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JORKtON 

I«Awioir, 


The  defendtnts 
cfdered  to  ac- 
count for  the 
torn  tithes  j 


aad  to  fet  oDt  a 
convenieDt  way 
fcr     carrying 
them   from  the 
pitmiiet. 


Therepoftcon- 
foacd. 


badrefufedtoletthe  plaintiff  have  a  way  to  carry  the  famcfroiti 
off  the  lands,  it  being  the  cuftom  ivithin  the  faid  townfhip  of 
Cramlingtonj  that  the  proprietors  or  farmers  of  the  faid  corn  tithes 
in  Cramlingtotii  on  notice  given  to  the  occupiers  of  lands  ther^, 
at  proper  times  of  tithing,  did  tithe  the  feveilal  forts  of  corn  and 
grain  then  ftanding,  and  when  it  was  feafonable  to  lead  away  the 
fame,  the  owner  or  tenant  of  the  land  from  whence  they  were 
to  be  taken,  provided  one,  or  as  many  draughts  as  were  necef- 
fary,  and  a  man  to  each  draught,  and  the  owners  or  farmers  of 
the  tithes  provided  another  man  to  each  draught,  which  they 
loaded  with  the  tithe  corn,  and  which  was  led  to  the  yard  or 
garth  of  the  tenant  of  the  lands  from  whence  it  was  taken,  and 
there  was  inned  and  ftacked,  and  the  tenant  of  the  land  covered 
it  with  his  own  ftraw  ;  and  that  when  it  was  to  be  threfhed,  the 
owner  or  farmer  of  the  tithes  had  the  ufe  of  the  tenant's  barn  to 
threfh  it  in,  and  of  his  winding  cloths  and  fieves  for  drefllng  it, 
and  the  ftraw  was  left  to  the  faid  tenant  of  the  lands,  who 
claimed  it  as  his  due,  and  enjoyed  it  accordingly  :  and  they  in- 
fiftcd,  that  the  corn  tithes  within  the  faid  townfliip  were  never 
paid  in  any  other  manner  than  according  to  the  faiu  cuftom. 

The  plaintiffs  replied ;  the  defendants  rejoined  ;  and  witnefles 
were  examined  on  both  ftdes  \  and  upon  reading  the  defendants 
anfwer, 

It  is  ordered  bt  the  Court,  that  the  defendants  do 
account  with  and  pay  to  the  plaintiffs  for  the  value  of  the  tithe 
corn  and  grain  which  grew  on  their  lands  in  the  faid  townfliip  of 
'Cramlington  in  1 7 1 4  ;  which  account  is  to  be  taken  by  the  de- 
puty remembrancer,  who  is  to  report  the  fame. 

And  it  is  further  ordered,  that  the  defendants  do  fet 
out  and  appoint  a  good  and  convenient  way  for  the  faid  plain- 
tiffs, and  the  owners  and  farmers  for  the  time  being  of  the  corn 
tithes  within  the  faid  townfhip,  their  fervants  and  agents,  to 
fetch  and  carry  away  the  tithes  of  the  corn  and  grain  which  (hall 
for  the  future  arife  and  grow  due  from  and  upon  their  faid  lands 
within  the  faid  townOiip  of  Cramlington. 

In  purfuance  of  the  faid  order,  the  deputy  remembrancer  made 
his  report,  dated  the  eighth  of  March  laft  ;  and  upon  reading 
the  faid  order  and  report  without  exceptions. 

It  is  ordered  by  the  Court,  on  the  feventh  of  May  I7i6> 
that  the  faid  report  be  ratified  and  confirmed,  and  that  the  faid 
defendants  do  feverally  pay  to  the  faid  plaintiff  the  feveral  fums 

(6  reported  due. 

Tho.  Burt. 

Ro.  'Price. 
Ja.  Montague. 

Nbwtow 
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Newton  agakji  Bird.  Mccs.  Tittf^ 

%,  G»o.  I. 
Surry^  6th  December  I7I5« 


*TPHE  plaintiff  tfewtdn  arid  hi$  wife  ;  the  widbW  and  rclift  0(  The  impropria- 
-*-  Harefireet  Janus ^  dcceafcd  j  ifa^«*  James ^  fon  and  heir  of  tot  ol  Rugate,  \fk 
the  faid  Hareftnet ;  and  Elizabeth  Bowyer,  widow  and  ctecJiltrix  f^J'*  ?*"  ^« 
of  jf.  Awj«r,deccafed,  filed  their  bill  againft  J^A/i  Bird;  cltek,  ^^^^^  ^^^ 
▼icar  of  Riegate^  ftating^  that  Edwai^d  the  Sixths  in  right  Of  his  tithes  of  peafc, 
crown,  and  by  virtue  of  one  or  more  aAs  of  parliament  for  the  beans,  hops,  &ef 
diflblution  of  religious  houfes  and  the  vcfting  of  their  cftates  in  5^  ^^^^  ^^ 
THE  Cito'^N^  was  feifed  in  fee  of  and  in  the  rectory  and  church  of 
Rfegaftj  in  the  county  of  Surry^  and  the  advowfon,  donation,  and 
right  of  patronage  of  the  vicarage  of  the  faid  church,  with  the 
appurtenancieS,  late  belonging  to  the  monaftery  or  piriory  of  Saint 
Mary  Overy,  in  the  faid  county ;  and  that  he,  by  his  letters  patents, 
dated  the  Icvctiteenth  of  December^  in  the  fixth  year  of  his  reign, 
in  cooiidenition  of  four  hundred  and  fifty-eight  pounds,  four 
Ihillii^,  pdid  to  Sir  Edtt;ard  Peckham,  to  his  majcfty*s  ufe,  by 
J,  Siiftfterf  did  grant  to  J.  Skinner  the  faid  reftory  and  church 
^  Rugate f  and  the  advowfon  and  right  of  patronage  of  the  faid 
▼icarage,  with  the  appurtenances,  and  alfo  all  the  tithes  of  com^ 
grain,  wood,  hay,  and  all  other  tithes,  of  whatfoevcr  fort,  kind. 
Or  nature,  growing,  5tC4  in  the  pari(h,  fields,  and  hamlets  of 
Riegate^  and  elfewhere>  in  the  fiid  county,  to  the  faid  reftory  and 
church  thentofore  belotiging,  dr  accepted  or  reputed  as  part, 
parcel,  or  member  thereof,  in  as  large  and  ample  a  manner  as 
the  laft  or  any  former  prior  or  priors  of  Si.  Mary  Ovety  had  held 
and  enjoyed  the  fame,  to  hold  to  him,  his  heirs  and  afiigns  for 
ever  ;  thatj  by  Virtue  thereof,  the  faid  J.  Skirtner  entered,  and' 
was  feifed  of  the  faid  reftory  and  premifes,  and  the  fame,  by 
fcveral  defcents  aild  mefne conveyances,  came  to  and  were  veftcd 
in  Roger  Janies  the  elder,  father*  of  the  faid  Hafejlreet  Jatnes^  or 
in  tmft  for  him  j  that  he,  the  faid  Roger  James^  upon  the  mar- 
.  tiagc  of  the  faid  Harefireet  James  with  the  phintiff  ^^flr^^ar^/ 
in  1679,  fettled  part  of  the  faid  tithes  and  hei-cditameilts  upoa 
him  the  faid  Harefireet  JameSy  Who  becaihe  feifed  thereof  \  that  he 
and  his  tenants  enjoyed  the  faid  meffuages  and  lands  fo  fettled^ 
tithe  free,  and  alfo  took  and  enjoyed  all  Uie  tithes  of  corn,  grain, 
hay,  peafe^  beans,  hops,flax,  turnips,  and  other  roots,  and  all  other 
tithes  arifing  on  that  part  of  the  faid  parifh  fo  fettled  upon  him ; 
and  that  the  faid  Roger  James  enjoyed  the  refidue  5  that  after  the 
death  of  the  faid  Roger  Jamis^  the  faid  Hatejireet  James  became 
feifed  of  the  whole,  and  enjoyed  the  fame  until  his  death,  which 
happened  twelve  years  fince  \  that  after  his  death,thc  faid  reftory, 
tithes,  and  premifes,  became  and  were  legally  vefted  in  the  plain- 
tifi,  who  ought  to  enjoy  the  fame  tithe  free,  and  not  pay  any 
tithes  to  the  faid  vicar, but  ought  to  receive  the  tithes  appertaining 
to  the  faid  rcftory,as  their  prcdeceffors,the  former  owners  of  the 
fiiid  reftory,  had  done  \  that  the  defendant  was,  about  five  years 
Vol.  II.  D  ago. 
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NiwTOH  ago,  prefented  to  the  faid  vicarage,  and  had  demanded  from  the. 
^^'^  landholders  of  the  faid  parifhi  and  from  the  (everal  tenants  and 
occupiers  of  .the  mefluages  and  lands  belonging  to  the  faid 
reAory,  the  tithe  or  tenth  part  of  their  corn,  grain,  and  hay,  and 
their  fmall  tithes  ;  but  that  the  fame  do  of  right  belong  to  the 
TcOiOTj.  The  bill  therefore  prayed,  that  the  defendant  might 
fet  forth  what  tithes  and  tithcable  matters  are  by  hyn  pretended- 
to  belong  to  the  vicarage,  and  what  tithes  and  dues,  belonging 
to  the  reAory,  he  had  received  ;  and  that  the  plainti£ 
may  be  quieted  in  the  enjoyment  of  their  juft  rights. 

thevic^ftys,  The  defendant  faid,  that  he  believed  that  there  were  fuch 
^rit^'"to^the  1^"^^^  patents  of  the  reftory,  as  mentioned  in  the  bill ;  but  to 
tithes  of  corn,  ^hom  the  faid  re£tory  was  granted  he  knew  not  j  but  that 
gratn,hay,peafe,  Roger  James  the  elder,  by  mefne  conveyances,  defcent,  or  other- 
and  beans,  ex-  ^ife,  was  legally  entitled  to,  and  pofleffed  of  the  faid  rectory 
**^ire"^*  Aered  *"^  prcmifes  J  and  that  he  and  his  prcdeceffors,  owners  of*  the 
from  the  ftem,  ^^^^  reAory,  did  and  ought  to  take  and  enjoy  the  tithes  of  all  corn» 
and  except  of  grain,  hay,  peafe,  and  beans  ariiing  in  the  faid  parifh  belonging 
lay  in  tbeMoores  to  there&ory,  exccptof  fuch  peafe  and  beans  as  are  podded  and 
Md  on  Cp/ZpF  gathered  from  the  fiems  and  ftalks  by  gardeners  and  others, 
**"*•  and  by  them  vended  and  uttered  green  in  the  pods,  and  except- 

ing fuch  corn,  grain,  peafe,  and  beans,  as  are  planted  in  gardens 
and  orchards,  which  always  belonged  to  and  were  received  by 
the  vicars,  and  except  the  tithe  of  hay  growing  on  lands  in  the 
weft  end  of  the  parifh,  called  tie  Moores^  which  had  been  always 
enjoyed  by  the  vicar  as  his  right,  and  alfo  the  tithe  of  hay  and 
grafs  growing  on  a  dofe  of  about  two  acres,  lying  near  a  farm 
called  Colley ;  "all  which  excepted  tithes  he  faid  he  had  received 
iince  he  became  vicar,  and  inHfted  on  his  right  to  the  fame.  He 
alfo  ftated  an  agreement  between  his  predeceffors  and  the  im« 
propriators  for  the  tithe  of  h<^s^  and  that  in  lieu  thereof  they  had 
yielded  and  allowed  to  him  the  duties  for  burials  in  the  chancel, 
\  rk  th    ^^^  ^^^  forty  {hillings  a-year  for  all  offerings  and  dues  ;  and  de- 

tithes  of  hops*  "*^^  ^^^  *^  ^^  binding  upon  him ;  and  he  iniifted  upon  the 
wood,  fite,  t«r-  tithes  of  hops,  wood,  flax,  turnips,  all  other  roots,  herbage, 
wdf%i  &c.  3         agiftment  of  unprofitable  cattle,  and  all  other  vicarial,  fmall,  and 

predial  tithes,  profits,  commodities,  and  advantages,  ^  of  right 
i!mds  belMiging  "c'oi^g^i^g  ^^  ^^  vicar,  and  payable  to  him.  He  alfo  infifted, 
to  the  reaorare  ^^^  ^^  plaintiff's  mefluages  and  lands  belonging  to  the  re£lory, 
liable  to  vicarial  when  in  the  Occupation  of  tenants  or  leflees,  are  not  exempt 
tithes  in  the  from,  but  liable  to,  the  payment  of  tithes  ;  and,  claiming  right 
^ds  of  lay  te-  ^her^^Q^  averred,  that  they  had  not  been  paid  to  him  fincc  he 

•WDw.  Ill* 

had  been  vicar, 

Thi  Covkt  ti^c  plaintiffs  replied  ;  the  defendant  rejoined  ;  and  witnefles 

were  examined  ;  and  upon  reading  the  proofs  ;  the  endowment 
of  the  vicarage  of  Riegate,  made  in  the  twenty -fixth  year  of 
Henry  the  Eighth  ;  the  agreement  made  between  the  plaintiff  ^s 

anceftor 
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abceftof  amd  i?.  James  and  A.  Cranjion  the  late  vicar  ;  aad  oh.      iCrwT»it 
iong  debate  of  the  matter  by  counfel  on  both  fides  ;  7*'^ 

The  Court  declared,  that  the  tithes  of  peafe  and  belns  fet  The  tithes  of 
and  fown  in  the  fields  do  belong  to  the  plaintiffs,  as  owners  of  P«afc  »n<l  beans 
the  rcaory.  ^f"'"!  ^  ^^« 

As  to  the  right  to  the  tithes  of  turnips,  carrots,  and  other  An  iOue  to  tm 
roots  fown  in  the  fields,  the  Court  directed  a  trial  at  law  to  be  the  right  as  to 
brought  by  the  plaintiffs  again  ft:  the  defendant,  wherein  the  t^mip*  and  car- 
iffuc  to  be  tried  fhall  be,  "  Whether  the  tithes  of  turnips,  car-  '*''*' 
"  rots,  and  other  roots  fown  in  the  fields,  and  the  tithe  of  hops, 
«•  do  belong  to  the  vicar  of  RiegaU,  or  not  ?'* 

And  as  to  the  tithe  of  the  lands  called  the  Moores^  alledged  to  The  bOl  difnilt 
have  been  enjoyed  by  the  vicars  of  the  pariih,  and  of  the  clofe  ^*^^  as  t6  hay  jn 
ccmtaining  about  two  acres  near  Colley  Farniy  and  other  the  jh.  ^''"  "*** 
xnatters  in  the  bill  mentioned,  the  bill  is  difmifled.  ^    ^'^ 

But  the  confideration  of  cofts  is  referved  to  the  Court  till  the 
farther  hearing  of  the  caufe  upon  the  equity  referved. 

a  I 

On  the  fourteenth  oi  June  17 16,  the  decree  of  the  fixth  of  ^^  difmiflfedaa 
Diomber  1715  and  the  poftea  was  read,  and  the  bill  as  to  the  ^^^^P*- 
mhcs  of  hops  was  difmificd  \  but  as  to  all  the  othe*  things^  ?^^*'  '*?***?? 
the  thhes  of  peafe  and  beans  fowed  in  the  fields  and  gathered  dedand  to  be- 
green  or  otherwife  having  been  before  decreed,  the  Court  de-  long  to  the  rcc* 
clsured,  that   the  tithes  belong  to  the  reftor,  and  ordered  the  tor. 
£une  accordingly ;  but  without  cofts.    The  defendant  to  have 
his  cofts  for  the  trial  at  bw  refpeAing  the  tithes  of  hops. 


SwATMAN  againft  Bonner.  HuaivTsim. 

,     a.  Gxo.  I. 

Suffolky  6th  February  1 715, 

rpHE  bill  flatedy  that  the  plaintiff,  for  four  years  paft^  had  been  The  imprapria* 
-*    farmer  or  occupier  of  the  parfonage  or  impropriated  vicar-  tor  of  DmmitkB 
age  and  tithes  of  the  feveral  parifhes  within  the  borough  o{  Dun*  inSufOk^  cLumt 
vach/in  the  county  oi  Suffolk  ^zni  the  liberties  and  titheable  places  ^nd^ji^/w^ 
thereof,  by  an  agreement  made  with  Sir  R,  Kemp,  Bart,  the  pre-  kind. 
fent  impropriator  thereof,  at  eighty  pounds  a-year ;  that  he 
was  thereby  obliged  to  provide  an  able  minifter}  and  to  allow  him 
thirteen  pounds  a-year  to  perform  all  divine  fervices  there  ;  and 
that  therefore  he  became  entitled  to  take  of  the  inhabitants  all 
and  all  manner  of  tithes,  great  and  fmall,  payable  to  the  impro- 
priator ;  that  the  defendants,  during  the  faid  term,  occupied 
and  farcned  divers  meffuages,  lands,  tenements,  meadows,  and 
paftnre  grounds,  within  the  borough,  from  whence  they  derived 
great  quantities  of  com,  turnips,  hay,  hemp,  fiax,  and  other 
matters^  for  which  tithes  onght  to  have  been  paid  i  that  they 

D  a  bad 
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^^J^V^^  had  fed  and  brought  up  cows,  calves,  flieep.  Iambs,  pigs,  gcefe^ 
j2^^  and  other  fowls,  the  tidies  whereof  arc  due  to  the  plaintiff,  but 
which  they  had  refufed  to  fet  out,  or  to  make  any  fatisfaAion 
for  the  fame.  The  bill  therefore  prayed  a  difcovery  of  the 
quantities,  qualities,  and  values,  and  a  recompence  for  the 
fame* 

The  dcfendaht  The  defendant  Bonner  faid,  it  may  be  true  that  the  plaintiff  b 
Ciyt,  there  is  a  farmer  or  occupier  of  the  faid  tithes  by  agreement,  and  entitled  to 
J.  t  bcS  'S  *^  ^^^  "  ft^*«^  *°  *«  bill }  and  he  ftatcd,  that  he  had  a  houfc 
every  bott  en-  suid  abcut  a  rood  of  sround  in  the  faid  town  of  three  pounds,  ten 
ployed  in  fiih-  (hillings  a-year,  and  had  paid  all  tithes  due  to  the  year  17129 
iDg,  in  Uett  of  fQp  which  he  had  the  plaintiff's  receipts  to  the  end  of  the  year 

Che  tithes  of  fiih  *^  ^  


OttSi  171 X  ;  ^^^^  "*  ^^^  year  17!^  he  had  ufed  two  fi{hing-boats»' 

wherry  he  caught  feveral  lafts  of  fprats  and  fome  ot  white 
herrings  \  and  that  there  is  a  cuftom  to  pay  to  the  impropriator 
five  {hillings  a  boat,  in  lieu  of  all  tithe  fifh  caught  thereui^ 
which  tithe  he  had  paid  to  the  plainti^  for  the  whole  of  the  year 
1712 ;  that  in  the  faid  year  he  had  growing  in  the  faid  borough 
four  acres  of  turnips,  (two  whereof  he  (bid  at  forty  (hillings)* 
which  were  not  drawn,  but  fed  upon  the  ground  with  mUch 
cattle,  and  the  other  two  acres  he  fed  with  his  own  milch  cattle  i 
for  which  turnips  the  plaintiff  demanded  eight  (hillings,  and  alfo 
fburpence  for  Eqfter  offerings,  which  he  waa  ready  to  pay  to 
him  ;  and  he  denied,  that  he  had  any  titheable  matters,  or  any 
cattle  or  other  things  fed  in  the  Town  Marjb  for  or  in  refpeftof 
any  meffuages,  lands,  or  tenements,  in  DunwUb  aforefaid  for 
the  faid  year,  other  than  already  fet  forth. 

tet  AOtappctr*  The  plaintiff  replied;  the  defendant  rejoined  ;  and  feveral 
femd^wkha  ^^toeflfes  were  examined  on  the  part  of  the  plaintiff*,  and  upoa 

opening  the  bill,  and  reading  an  affidavit  of  the  fervice  of  the 
fubpctna  to  hear,  judgment,  and  on  reading  the  anfwcr,  and  no 
counfel  appearing  for  the  defendant, 

the  tithes  of  tn  It  IS  o&OBRBD  BT  THE  CouRT,  that  the  defendant  do 
Mk  ^f^^V^  account  with  the  plaintiff  for  the  value  of  all  manner  of  great 
deoc    «  kmd.  ^^^  fmall  tithes  by  him  had  and  arifing  within  the  faid  borough 

and  the  titheable  places  thereof,  and  for  all  fi(h  by  him  had  and 
taken  during  the  time  in  the  bill  mentioned  ;  and  it  is  referred 
to  the  deputy  remembrancer  to  take  the  account,  unlefs  caufe  be 
(hewn  to  the  contrary }  the  faid  defendant  firft  paying  five 
poun<jls  cofts  before  he  can  be  heard. 

HxiaitTsbm  Waterland  azahift  Parker. 

Torhjbire^  22d  February  1715. 

The  impropria-  'T^HE  bill  ftated,  that  Edward  the  Sixth,  in  right  of  his  crown, 
taroi  P«/  and  X  ^^LS  fcifed  in  fee  to  him  and  his  fucccffors  of  the  tithes  of 
n!^^)  daimi  ^^9  gi*^9  hay,  wool,  and  Iamb,  and  of  all  manner  of  other 
ticbes  iniahd^  tithes 
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titlies  which  were   then   lately  belonging  to  the  chapel  of  Wat«iiam» 

Marfleeij  in  the  county  of  Tovk^  and  yearly  growing  or  arifing  in      ^g^ 

the  titheable  places  and  parifli'  of  Paul  and  Marpet,  and  to  all      *^^**"** 

tithes  of  corn,  grain,  hay,  and  all  other  tithes  within  the  reftory 

of  Pdfi/aforefaid,  formerly  belohging  to  the  difToIved  monafteries 

of  Kirftally  and  which  came  to  the  crown  by  virtue  of  ibme  fta- 

tutes  made  for  the  diiTolving  of  abbeys  ;  that  he,  being  fo  feifed, 

by  letters  patents,  dated  the  eleventh  o(  January ,  in  the  fifth  year 

of  his  reign,  granted  the  fame  to  J.  and  W.  Doddington  in  fee^ 

and  by  feveral  mefne  conveyances  the  fame  came  and  were  vefted 

in  W.  Gee^  who  took  the  tithes  in  kind  for  many  years ;  that 

W*  Gee,  by  good  conveyances,  &c.  fold  and  conveyed  to  the- 

plaintiff  and  his  heirs  all  and  fingular  the  aforeiaid  tithes  ;  and 

that  the  plaintifiF,  by  virtue  of  his  faid  title,  ought  to  have 

received  all  tithes  in  Paul  znd  Marfieet  in  kind,  or  fatisfa^tion  in 

lieu  thereof ;  that  before  and  ever  fince  the  plaintiff  became 

feifed  of  the  faid  tithes,  the  defendants  were  and  now  are 

inhabitants  within  Marfieet  aforefaid,  and  have  been  feverally 

owners,  occupiers,  and  ppffeffors,  of  arable,  meadow,  and  pafture 

ground,  orchards,  Sec.  in  Paul  and  Marfieet,  and  whereof^tithe 

have  been,  or  ought  to  be,  conftantly  paid  to  the  faid  Gee 

and  his  anceftors,  and  all  claiming  under  the  faid  letters  patents, 

and  were  anfwered  to  the  crown  before  the  fame  were  granted  ; 

that  the  faid  defendants  have  feverally  had  great  quantities  of 

wheat,  rye,  barley,  meilin,  oats,  beans,  peafe,  vetches,  rape,  lime, 

hemp,  flax,  and  other  com  and  grain  of  value,  and  have  alfo  fed  »* 

and  depafhired  therein  feveral  horfes,  mares,  colts,  cows,  oxen, 

ewes,  fheep,  and  other  cattle,  as  well  profitable  as  unprofitable^ 

as  well  as  cattle  which  they  bought  or  fed  or  agifted  for  hire  \  and 

that  they  had  renewing,  &c.  on  the  premifes,  feveral  foals,  colts^ 

lambs,  wool,  pigs,  turkies,  hen  eggs,  chickens,  ducks,  geefe,  gof* 

lings,  and  other  fmall  tithes,  for  all  which  tithe  in  kind  ought  to 

have  been  paid,  but  which  they  have  detained,  and  refufed  the 

payment  of,  pretending  fome  agreement  or  rmdus  of  twenty-iour 

pounds  ^r  annum  in  lieu  of  all  tithes*  The  bill  therefore  prayed 

a  full  diicovery  of  the  modufes,  quantities^  and  value;  of  their 

tithes,  and  an  account  for  the  fame* 

The  defendants,  by  their  anfwer,  denied  that  Bdwardthe  Sipcti  Tht  MmOum 
was,  in  right  ofchis  crown,  feifed  in  fee  of  the  tithes  in  Marfieet  !J7?^^^^* 
and  Patfl,  as  belonging  to.  the  chapel  oi  Marfieet,  or  the  tithes  '^aom^^^mo 
within  the  re£lory  of  Paul  which  did  lately  belong  to  the  mo*  monafterlctyand 
naftery  of  I^irfiall,  or  that  the  fame  came  to  the  crown  on  the  that  •  mtdn  of 
diffolution  of  the  abbeys,  or  that  the  faid  king,  by  letters  patents,  ^  *-y««   *• 
granted  the  fame  to  the  Dod£ngtoffs,ot  xhzt  their  intereft  became  JJ^^lJJ^  ^^ 
vefted  in  Gf^/  and  faid,  that  before  the  diflblution  of  monafteries  unpropriaior} 
ftarfleetf  with  th(  whole  townfliip,  had  but  twenty-four  ox- 
^angs  ;  twelve  thereof  were  held  of  the  convent  of  Albermarle^ 
iod  tbie  Other  tw^hc  of  another  monafteryi  bat  not  of  Kirfiall  % 

O  %  that 


3^. 
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WAjvittAVD    thjit  before  the  diflblption,  the  convent  of  AlbermarU  granted  ta 

ag4u»ft         jfdamf  lord  of  Marfleet^  that  the  inhabitants  there  fliould  be  free 

•      from  the  payment  of  tithes  for  the  twelve  oxrgangs  for  everj 

that  nobody  cail  tell  which  twelve  ox-gangs  they  are,  but  that 

twenty-four  pounds  a-ycar  had  been  paid  for  all  the  tithes  o£ 

Marfleet  to  the  impropriator,  and  no  more  ;  that  in  cafe  the 

monaftery  of  ^irjlall  had  a  right  to  half  of  the  tithes,  the  convent 

gf  Alhertnark  had  the  other,  and  that  the  modus  had  been  con- 

ftantly  paid  to  the  familyof  the  Gees^  or  to  them  under  whonv 

they  claimed  \  that  fevcral  of  the  families  of  the  Gees  that  had 

the  tithe?  always  received  the  modus ^  and  never  tithes  in  kind  ^ 

and  other  m*  that  the  vicar  of  Marfleet  has,  for  every  calf  that  lives, 'four* 

dujtt  for  fmjJ   p^j^j.^.  for  every  calf  that  dies,  twopence;  and  for  every  foaL 

tithes    to     the  X'  »  .    I  .  1  •  1      ^t       r       T        r  .         i 

^icar.  ^^'^  penny  ;  which,  with  the  lurplice  tees,  amount   to  three 

pounds  a-ycar,  which  will  not  procure  a  minifler  without  coa- 
t;ribution.  They  denied  that  the  Gen^s  had  ever  let  the  tithes  % 
but  faid,  that  fome  of  the  inhabitants  coUcfted  in  proportion  as 
much  as  made  up  the  modus  of  twenty-four  pounds  a^year,  and 
had  twenty  {hillings  reward  for  fo  doing.  They  alfo  denied,  that 
they  knew  what  tithe^  or  right  of  tithes,  is  conveyed  to  the 
plaintiff  by  Mr.  Gee,  in  Paul,  or  that  the  plaintiff  ever  requefted 
to  know  of  them  what  lands  they  had  or  farmed  in  Marfleet  ^ 
and  they  fet  forth  the  quantities  and  values  of  the  tithes  they 
Jiad  in  the  faid  places  j  but  averred,  that  no  tithes  in  kind  were 
ever  paid  for  them  y  and  faid,  that  Marfleet  was  a  grafs  town^ 
but  lying  far  from  any  market,  the  inhabitants  had  of  late  year^ 
grown  their  own  corn  ;  that  it  joins  on  the  river  Humber^  anc] 
that  the  inhabitants  repair  the  banks,  for  every  ox-gang  fomuch^ 
^'hich  is  very  chargeable ;  that  the  impropriator  pays  nothing  ^ 
and  that  they  believe  the  faid  burthens  are  put  upon  them  in 
refpeA  of  the  modus  in  lieu  of  tithes. 

The  plaintiff  replied  \  the  defendants  rejoined  ;  and  feveral 
witne{{es  were  examined  on  both  fides  :  and  upon  reading  the 
deed  of  purchafe  of  the  tithes  from  JV,  Gee  to  the  plaintiff,  dated 
the  tweilty-fevcnth  of  January ^  in  the  twelfth  year  of  ^ueen 
Anne  \  and  a  leafe  of  the  tithes  from  Gee  to  Dring  and  Goffop^ 
dated  thp  fecond  of  February  1705  $  and  the  depoutions  of  W. 
Gee,  and  of  feveral  pther  witnefies  ; 

^^fcT  ^^^^  ^"^  -^  ORDERED  BT  THE  CouRT,  that  thc  defendants  {hall 
«^  f  '  *"  account  with  and  pay  to  the  plaintiff  the  values  of  all  their  tithes 
^^'  in  kind  due  and  in  arrear  from  them  refpeftivcly  during  the  time 

demanded  by  the  bill,  which  did  arile  and  happen  on  thei^ 
refpeftive  lands  within  thc  faid  yill  and  townihip  of  Marfleet. 

And  it  is  referred  tp  the  depfity  remembrancer  to  take  an4 
report  the  faid  account* 

The  deputy  made  his  report  on  the  firfl  of  Febpsary  1716  ; 
and  upon  reading  thc  decree  and  report,  without  exceptions, 
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It    is  ORDERB0  BT  THE   CauRT^  OR 'the  twenty^firft  of  WATti&Ano 
February  iTi6j  that  the  faid  report  be  ratified  and  coufirmed  ;         agaitifi^ 
and  that  the  faid  defendants  do  refpeftively  pay  to  the  plaintiff       Pa»ki«, 
the  feveral  fuzns  reported  due  for  their  tithes  of  hay,  wheats 
;ne(lin>  barley^  beansj  oatSj  lamb,  and  wool. 

Tho.  Bury. 
Ro.  Price. 
J  A.  Montague. 


Penfold  againfi  Alderton.  hiia»tT^rm 


Sjdjex,  2l/t  February  1715. 


2.  Cso.  I. 


'T^HE  bill  ftated,  that  John  Lord  Cutts^  deceafed,  being  feifed  The  leflee    of 
'-    in  his  demeftieas  of  fee  of  there£^ory  and  parfonage-houfe  of  theimpropmtoff 
SompUng^  in  the  county  of  Sufex,  and  all  the  glebe  land  to  the  ®J  ^  «^ 
laid  reftory  belonging,  together  with  the  tithes  of  all  corn  and  ^^^^   ^"%u/!ix 
hay  renewing  within  the  laid  parifh  of  Sompting  and  the  titbeable  claims  the  tithes 
places  thereof^  did,  by  indenture  dated  the  twentieth  of  Navem^  of  hay  and  com 
ter  i698,demife  the  premifes  to  the  plaintiff's  father,  his  exc-  ^  *^^<>  ^^ 
cutors,  adminiibators,  and  af&gns»  for  twenty-one  years,  at  one  p^^/j       ^^ 
hundred  and  twenty  pounds  a  year ;  by  virtue  of  which  leafe  CradUWL 
the  leflee  was  entitled  to  and  did  receive,  from  time  to  time,  all 
manner  of  tithes  of  com  and  hay  \  that  the  plaintiff's  father  died 
in  the  year  1706,  and  by  his  will  made  the  plaintiff  his  executor 
and  refiduary  legatee  ;  that  he  had  proved  the  will,  and  entered 
upon  the  premifes,  and  had  received  all  the  tithes  of  grain,  corn, 
and  hay  (except  as  after  mentioned) ;  that  the  defendants  had, 
during  all  the  faid  time,  occupied  and  poffeflled  two  feveral  pieces 
of  pailure  or  down,  and  had  fed  the  fame  with  iheep  from  tlic 
time  of  the  faid  demife,  and  had  not  ploughed  or  converted  into 
tittage  any  part  thereof  at  any  time,  and  that  the  faid  paftures 
were  called  Forehill  Clofe  and   CradlehtU  Cbfe^  and   that  they 
both  laid  in  the  faid  parifh  of  Smtpting ;  that  the  defendants,  for 
two  years  paft,  had  converted  into  tillage  the  faid  ForehiU  Piectf 
and   in    the  year  171 1   had  fowed  it  with  wheat,   the  tithe 
whereof  was  due  to  the  plaintiff,  but  which  the   defendant 
had  refufed  to  fet  out,   or  to   pay,  or  to    make  any  fati£i 
faAion  for,  on  feme  pretence  that  the  fame  two  pieces  were 
exempt  from  payment  of  tithes,  as  being  part  of  fome  reli- 
gious houfe    in  Arundelly    or   granted   to   the  Earl  of  Suffolk 
by  James  the  Firft  \  that  the  defendants  had  paid  the  plain* 
tiff  his  tithe  of  corn  and  grain  for  other  lands  part  of  the 
manor,  or  within  the  faid  pariih  or  the  titfaeable  places  of  it ;  but 
contended,  that  he  had  no  iright  to  demand  tithes  of  CradlebiU 
and  Forebill  till  they  were  (own,  in  regard  the  tithes,  whilft  fed^ 
belonged  to  the  vicar  (vicarial  tithes  being  excepted  oot  of  the 
faid  leafe  ma^de  to  bis  fathcr},and  the  defexid^ts  had  compoiiiide4 

D  4  with 
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PxNrotD      with  the  vicar  for  all  his  tithes.   The  bil>  therefore  prayed,  thit 
H^^'fi        the  defendants  might  be  compelled  to  account  with  and  pay  the 
iUwTow.    piaintiffhbfaid  tithes. 

The  dtfendant      The  defendant  Alderton  faid,  he  knew  n6t  that  fuch  demife 

feys,    that  the  ^^s  made  to  the  plaintiff's  tcftator,  otherwife  than  by  the  bilL 

wwe  S!^""f  ^^  believed  tjxat  the  plaintiff's  father  might,  in  his  life  time, 

tbtDowMi  ^at  receive  tithes  from  fome  occupiers  of  lands  within  the  pariih  ; 

they  have  lately  but  he  denied  that  he  was,  by  virtue  of  fuch  demife,  ever  pof« 

iMen  fowed  with  feffcd  of,  or  that  he  had  at  any  time  received  any  tithes  of  com, 

^h**'  th     '***'  ^P^^^y  5ind  hay  from  the  defendant  from  the  manor  of  Somptifig 

fno\ved,tU  tithe  ^^^^^^y  or  the  demefne  lands  thereto  belopgins,  but  that  the  tithe$ 

«f  the  hay  be.  he  had  received  were  for  other  lands  in  the  (aid  pariOi.     He 

longB  to  the  vi-  faid,  that  he  believed  that  the  plaintiff  Unce  his  father's  death 

car  j   and  that  j^j^^j  received  the  tithes  of  fome  of  the  occupiers  of  land  within 

iwerty^rccl  cf  ^^e  parifh  ;  but  he  denied  that  he  had  received  any  tithes  from 

fomemenaAeiy,  or  for  the  manor  ofSompting  Abbotts y  or  the  deme/ne  lands  thereto 

aiid   fo>  when  belonging  \  but  for  the  other  lands  he  admitted,  that  the  plaintiff 

reaped,      ^(bc  jj^d  alfo  received  tithe  of  him.     He  faid,  that  he  occupied  Fore^ 

•  ^^-  billy  which  during  the  time  in  the  bill  and  till  about  four  years 

lafl  paft  was  fed  by  him  with  fheep,  and  which  he  admitted  to  be 

in  the  faid  parifh,  and  to  have  been  ploughed  up  and  fowed  with 

wheat ;   and  he  fet  forth  the  quantity  and  value  of  his  tithes 

thereon.     He  alfo  admitted,  that  he  was  owner  of  Cradlehill^ 

^nd  that  it  was  ploughed  and  fowed  with  wheat  during  the  time 

in  the  bill  mentioned,  but  that  he  had  let  the  faid  clofe.  He  alfo 

admitted,  that  after  the  corn  growing  on  jPor^y^/// was  reaped,  the 

plaintiff  demanded  the  tithe  thereof^  which  he  had  refufed  to 

pay,  for  that  the  reAory  or  parifh  of  Sompting  Abbotts  \%  parcel  of 

the  manor  of  Sompting  \  and  the  faid  rectory  being  appropriated 

to  fome  monaftery  or  religious  houfe,  and  coming  to  th£  crown 

by  the  diffolution  in  the  reign  of  Henry  the  Eighth,  was,  about 

the  thirty-fixth  year  of  his  reign,  granted  out  of  the  crown  in 

fee,  and  thereby  became  the  poffeffion  of  a  fubjed,  who  might 

grant  of  releafe  the  tithes  of  the  faid  manor  to  the  owner; 

thereof  \    and    as  there  never  had   been  at  any  time,    any 

tithes  of  grain,  corn,  and  hay,  paid  for  the  Old  Demefnes  of  th0 

faid  manor  to  the  reftor  of  the  faid  reftory,  he  infifted,  that  fuch 

non-payment  ought  to  be  taken  as  a  flrong  prcfumption  thai 

the  tithes  pf  the  Old  Demefnes  of  the  faid   manor  had  been 

granted  or  releafed  to  the  former  owners  of  the  faid  manor  \ 

and   that   the    faid    Forehill  and   Cradlebill  had  been,    tingie 

out  of  mind,. parcel  of  the  Old  Demefnes  of  the  faid  manor ;  anc) 

therefore  he  ought  not  to  fet  out  the  tithes  thereof!  He  further 

admitted,  that  he  had  in  his  cuftody  a  book  offurvey  of  the  faid 

manor  i  and  infifted,  that  the  tithes  qi  ForehiH  and  Cradlehilf^ 

when  fed,'  belonged  to  the  vicar^  with  whoxn  he  had  com* 

pounded  \'  ^nd  that  iihce  (hey  were  ploughed,  the  tithes  did  not 

belong  to  the  plaintiff,  but  were  exempted  from  payment  of  tithe 

corn  and  hay  fpr  the  reafons  aforefaid. 

^0 
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V  I 

The  other  defendants,  as  under-tenants  tp  AUtrton^  pnjt  in  tho     Pt«rot» 
like  anfirers.  .   Hf^ 

Alms  TOW. 

The  plaintiff  replied;  the  defendants  rejoined  j  andwitnefles  '^^   tvUMMf 
were  examined  on  both  fides  ;  and  upon  reading  the  depofi-  " 
tions  \  and  certain  letters  patents,  dated'  the  twenty-ninth  of 
Juljy  in  the  eighth  year  of  William  the  Third  \  and  a  leafe  of  the 
redory  or  panonage  houfe  of  Sompting,  dated  the  twentieth  <^f 
Ihvimber  1698,  made   between  the  faid  Lord  Cutis  and  the 
pbintiflF's  father  ;    and  al(b  the  probate  of  the  will,  dated  the 
third  of  February  1 706  ;  and  an  agreement,  dated  the  eleventh 
^i September  1 71 19  made  between  Mr.  Brtnvnfvford^  vicar  of  the    . 
faid  parifh,  and  the  defendant  Alderton^  touching  the  payment  of 
tithes  and  offerings  belonging  to  the  faid  defendant  \ 

Iti$  ordered  ^tthb  Court,- that  the  defendants  do  account  The  tithes  db«i 
with  the  plaintiff  for  the  tithes  for  the  timealledged  in  the  bill  (  oee^ 
and  that  it  be  referred  to  the  deputy  remexnbr;^icer  tp  take  anci 
Tcport  the  faid  account. 

Burt,  Baron* 
Price,  Baron. 
Montague,  Barm. 


Sle^^nerhaysett  againjl  Shelley,  Ba^^         HitAmTTs«« 

%.  Gko*  I. 

Suffinl  %\Jl  Febri^ary  1715. 


'T^HE  bill  ftated|that  the  plaintiff  had  been,  for  four  years  laft>  The  wood, 
*    reftor  of  the  reOory  of  Patchings  in  the  county  of  Sujfeocy  •***       ^^'^Tt 
and  was  entitled  to   the  tithes  of  coppice  wood   and  other  ^^^-^^ 
wood,  and  fiirze,  arifing,  &c.  within  the  faid  parifh  and  titheable  county  of  ^i^fSar, 
places  thereof  J  that  the  defendant,  was  owner  of  a  great  wood  UetwhoUyintht 
ground  or  coppipe  ground,  called  Patching  Downs  Or  Patching  V*f'^  ^  Pmuhm 
Wood,  within  the  faid  parifh,  and  in  the  year  1 7 1 4,  had  felled  and  J^^  ~  PJ 
cut  and  carried  away  divers  parcels  of  coppice  woods  and  other  ^^di  ^  Crltt- 
woods  and  furze  to  hear  one  thoufand  loads,  without  fetting  out  htm. 
the  tithe  thereof,  or  making  any  fatisfaAion  for  the  fame ;  that  a 
bill  was  heretofore  brought  in  this  court  by  CFrench,  then  farmer 
of  the  tithes  of  the  pari£  of  Clapham,  acainft  the  faid  defendant's 
hte  father,  for  tithes  of  wood  growing  on  Patching  Wood^Sortt^xA^ 
and  he  did,  by  his  anfwer^  infif^,  that  the  faid  wood,  called  Patch* 
ing  Wood,  or  Jpqtching  Do%vnSy  did  lie  within  the  parifh  of  Patch* 
mg^  and  had,  time  put  of  mind,  ufed  to  pay  tithes  to  the  re£tor  of 
Patching^md  not  ofCfaphamy  with  which  anfwer  the  faid  plaintiff 
French  was  fo  well  Satisfied,  that  he  difmiffed  his  faid  bill,  and  paid  . 
cofts  to  the  defendant  Shelley,  and  alfo  to  Mr,  Farmer,  reAor  of 
Patching,  who  was  alfo  a  derendant  ;  that  the  defendant  refufed 
fo  fatisfy  t^e  plaintiff  for  the  tithes  of  the  faid  wood  and  furze  by 
him  felled  as  aforcfaid,  on  pretence  of  a  leafe  made  to  him  by 
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BisKHBt*     the  prefent  rector  of  C/apbamk    Thje  bill  therefore  prayed  a  full 
HAYSKTT      difcovcry,  and  a  rccompcnce  for  the  faid  tithe  wood  and  furze* 

Sbalj-kt.  The  defendant  confcfled,  that  the  plaintiff' might  be  reAor  of 

Patching  J  and  entitled  to  the  tithes  of  coppice  wo6d,  underwood, 
and  furze»  ariiing,  &c.within  the  faid  pari (h  and  the  titheable  places 
thereof,  and  that  he  had  caufed  to  be  cut  and  carried  away  divers 
parcels  of  coppice  wood  and  other  wood  and  furze  growing  upon 
fome  part  of  a  coppice  called  MUcbell  Grove  Coppice ;  but  whe- 
ther the  faid  coppice  be  known  by  the  name  oi  Patching  Wood  he 
knew  not  ;  that  he  had  cut  no  other  wood  or  furze  ;  that  the 
tithe  thereof  might  come  to  twenty*two  pounds,  and  better  ; 
and  he  conceived,  that  the  plaintiff  had  no  right  or  title  to  the 
tithes  of  the  faid  woods,  the  faid  coppice  lying  within  the  parifi^ 
of  Clapbam^  and  not  in  Patching  \  and  that  he  had  paid  all  his 
tithes  arifing  therein  to  the  reftor  of  Clapham,  he  having  made 
a  compofition  with  him  for  the  fame.  And  he  infifted,  that  the 
faid  woods  and  wood  grounds  are  in  the  parifh  of  Clapham^  and 
that  the  plaintiff  is  not  entitled  to  the  tithes  thereof* 

The  plaintiff  replied  ^  the  defendant  rejoined  ;  and  witnefles 
were  examined  on  both  fides  ;  and  upon  reading  the  proofs 
taken  in  the  caufe  ;  and  a  bill  of  the  fourth  year  of  William  the 
Thirds  French  v.  Shelley^  and  alfo  the  anfwer ;  and  on  full  de* 
bate; 

It  is  ordered  by  the  Court,  that  it  be  referred  to  a  trial 
at  lawy  wherein  the  iffue  to  be  tried  fliall  be,  «  Whether  the 
*«  wood  called  Patching  Down^  or  Mitchell  Grove,  or  any  and 
«<  what  parts  thereof,  do  lie  within  the  parifh  of  Patching,  or 
•*  titheable  places  thereof,  or  not  ?'* 

In  purfuanceof  the  faid  order^  a  trial  was  had,  and  a  verdiA 
given  for  the  plaintiff,  whereby  it  was  found,  that  the  wood  in 
queftion,  and  every  part  thereof,  is  within  the  pari&  of  Patchings 
and  titheable  to  the  plaintiff,  as  rector  of  the  fame  parifli. 

The  caufe  now  came  on,  the  fifth  of  December  1717,  for  fur- 
ther  direftions. 

It  is  ordered,  that  the  defendant  fhall  account  with  and 
fatisfy  the  plaintiff  for  the  value  of  the  tithes  of  all  the  wood 
and  furze  by  him  felled  and  cut  in  the  faid  wood  and  wood 
grounds  in  queftion  during  the  feveral  years  in  the  hill  charged. 

Bury,  Chief  Baron^ 
Price,  Baron. 
Montague, -ffar^i?; 


PanCH4RO 
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Panchard  againft  Free.  t«xh.  tmm, 

a.  Cto.  I. 
Suffolk^  6th  July  1 7 16, 

THE  plaint iff^  as  reftor  of  the  parifli  and  pari(h-cliurch  of  The  reftor  of 
■  UqpiHon^  in  the  county  of  Suffolky  ftated,  that  for  thirty  ^'A'^"* «  ^Z- 
ycars  paft.he  had  been  rcaor  of  the  faid  parifh,  and  entitled  to  {f '  h!!1"**p)|^ 
receive  all  the  great  and  fmall  tithes,  and  all  offerings  and  duties  of  hafkn^n^ 
arifing  within  the  places  belonging  to  the  faid  parifh  ;  that  by  and  oi  the  ixuh; 
virtue  of  a  leafe  from  E.  Jenny^  impropriator  of  the  tithes,  both  "®*'  ^   ^^^ 
great  and  fmall,  arifing  from  the  lands  belonging  to  the  manor 
of  Thorpe  Hall^  whether  they  be  in  the  faid  parilh  of  Hajketoriy  or 
in  any  other  adjacent  parifh,  he  hath  a  good  right  to  take  all  the  * , 

tithes  ariiing  from  the  lands  and  places  within  the  faid  manor  ; 
that  the  defendant,  about  Michaelmas  1698,  entered  on  and  occq* 
pied,  as  he  now  does,  certain  bnds  holden  of  the  faid  manor^ 
which  9^  right  ought  tp  pay^  and  beyond  time  memorial  hav9 
paid  the  tithes,  either  in  fpecie  or  by  agreement,  to  fuch  per« 
(bos  as  were  the  leiTees  of  the  faid  impropriated  tithes  (  that 
the  defeadant,  fince  fuch  ]liis  occupation  of  the  faid  landa^ 
renewed  fiveral  forts  of  grain,  and  depaftured  the  fame  with 
cows  ^d  Lorfes  and  other  cattle,  for  which  he  ought  to  luiv«; 
paid  yearly  the  tithes  thereof  to  the  plaintiiF;  that  the  defend-* 
ant,  at  the  year  1707,  entered  upon  and  occupied  certain  arable 
andpafture  lands  and  meadows,  all  which  faid  places  are  lying 
Fithin  the  faid  parifh  and  the  titheable  places  thereof  \  that 
daring  the  faid  time  he  had  yearly  growing  wheat,  barley,  and 
other  forts  of  grain,  and  had  turnips,  which  he  pulled  and  carried 
away  to  his  cattle,  and  had  grafs,  which  he  made  into  hay,  and 
had  federal  other  fpecies  of  tithes  of  great  value,  which  ought  to 
have  been  paid  tp  the  plaintiff  in  kind,  or  fbme  rate  or  compor 
fition  for  the  fame,  but  which  he  refufbd  to  do.  The  bill  there- 
fore prayed,  that  the  plaintiff  might  have  a  full  difcpyery,  and 
an  account  of  all  the  defendant's  laid  tithes. 

The  plaintiff  prayed  proceis  againfl  the  defendant ;  but  he  ^^  defendant 
flood  out  all  proccfs  of  contempt ;  and  the  bill  being  read  to  ftands  out  ai| 
him  a  third  time,  he  refufed  to  appear,  apd  to  naipe  an  attorney ;  procef& ;  and  (he 
and  whereas  by  an  order  of  court  made  the  twenty-firfl  of  May  *V"  ^^^  ***** 
1715,  it  was  ordered,  that  the  faid  bUl  fhould  betaken  pro  ^^^'^'''''^ 
cmfeffo  \  and  that  it  fhould  be  referred  to  the  deputy  to  take  fejb  $ 
the  account. 

In  parfuance  of  which  order,  the  deputy  made  his  repprt| 
dated  the  nineteenth  of  Jurif  laft. 

And  now  upon  reading  the  faid  order  and  report^  and  no' 
fponfel  appearing  for  the  defendant| 
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PAjtciiAKB  It  is  ordered  bt  the  Court,  that  the  faid  report  be  nrti- 
n'^fi  ficd  and  confirmed  with  cofts  j  and  that  the  faid  defendant  do 
'**••        pay  to  the  faid  plaintiflF  nineteen  pounds,  five  ihillingsy  reported 

^^^^^  Tho.  Burt. 

Ro.  Price. 
Ja.  Montague* 


^■111.  T«tif,  Bowchier  againfi  Dodderidge. 

ft.  Gxo.  !• 

Zujfex^  /^h  June  1716. 


hif 


The  ardidcMoo  ^T^HE  plaintiff,  as  archdeacon  of  Lewes,  in  th6  diocefe  of  Cil 
tdlewit/mSMf'  1  chefier,  in  the  county  of  Sufex,  ftated,  that  in  right  of  hii 
^mam^^f  archdeaconry  he  is  entitled  to  have  and  receive /fvrttr/j/ww/ from 
^r^.  a-year  aU  and  every  of  the  reftors,  vicars,  curates,  and  other  ecclefi« 
from  the  reaor  aftical  perfons  having  benefices  therein,  except  fuch  as  have  /ay 
fiWMt^tm.     impropriations,  yearly  in  every  year  \  that  the  defendant  had 

been  reAor  or  vicar  of  Watbingiony  within  the  fkid  diocefe  and 
the  plaintiiPs  jurifdiflion  as  archdeacon  of  Lewes  ;  that  the  faid 
re&ory  is  no  lay  impropriation,  and  ought  annually  to  have  paid 
him  fix  (hillings  and  eightpence  for  procurations.  The  bill 
therefore  prayed  a  difcovery,  and  payment  of  the  fame. 

The  defendant  put  in  a  demurrer,  which,  upon  hearing,  was 
over-niled.  By  his  anfwer  he  faid^  that  he  knew  not  that  the ' 
plaintiff  was  archdeacon  as  aforefaid,  or  that,  by  virtue  of  his 
office,  he  was  entitled  to  hxve  procurations  from  the  rectors  and 
vicars  as  aforefaid.  He  admitted,  that  he  had  been  reAor  of 
Waliington  for  twenty  years  paft,  and  that  it  is  one  of  the  fmall 
livings  certified  to  be  under  fifty  pounds ;  and  he  faid,  that  he 
believed  the  faid  reAory  was  not  liable  to  pay  the  yearly  fum  of 
fix  {hillings  and  eightpence  ;  but  he  admitted,  that  he  had 
heretofore  once  paid  feyen  fhiUings  for  procurations  and  for 
acquittances,  and  at  another  time  fix  (hillings  and  eightpence,  to 
prevent  law  fpits  ;  but  infixed,  that  it  was  in  his  own  vrongi 
9pd  merely  for  peace  fake. 

The  plaintiffreplied  ;  the  defendant  rejoiped ',  and  witneffes 
were  examined  on  bpth  (ides  j  and  on  reading  the  depofitions  ; 
and  a  record  in  the  firft  fruits  office,  being  an  ancient  book  of 
the  valuation  of  benefices,  made  in  the  twenty-fixth  year  of 
Henry  tie  Eighth,  whereby  it  appeared,  that  there  is  reprifed 
'  a^^  taken  put  of  the  valuation  of  the  rectory  of  Wathington 

fix  (hillings  and  eightpence  for  an  annual  prpcuration  payable  to 
the  archdeacon  of  Lewes  ;  and  it  alfo  appearing,  by  the  records 
of  the  (aid  ofl^ce,  thsit  the  faid  an:hdeaconry  is  valued  in  the 
king's  books  at  the  fum  of  t^urty-nine  pounds,  fifteen  ^illings^ 
wlpd^  payments  are  mg^  w4  nufc4  bjr  tUf  proaqratipiis  thai 
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arc  yearly  paid  to  the  faid  archdeacon  out  of  the  rcAoiies  and     Bowc«ii« 
vicarages  within  the  faid  archdeaconry ;  Do»»MiD«t. 

The  Court,  being  fatisfied  that  there  are  fix  (hillings  and 
dghtpence  yearly  due  and  payable  out  of  the  rcftory  of  Wa^ 
tlnngtimy  iiyt  and  2S  a  procuration  to  the  plaintiff*  as  archdeacon  of 
Lewes  \ 

And  it  appearing,  by  the  defendant's  anfwer,  to  have  been 
unpaid  from  1 700 } 

It  is  oaDBRED,  that  the  defendant  (hall  forthwith  fatisfy  and 
pay  to  the  plaintiff  fix  (hillings  and  eightpence  yearly  for  a  pro- 
curation by  him  as  reAor  of  Wathington^  and  payable  to  the 
plaintiff*  as  archdeacon  of  Lewis,  with  the  arrears  thereof  from 
1 700  to  and  for  this  prefent  year  17 16,  being  fixteen  years^ 
amounting  to  the  fum  of  five  pounds,  fix  (hillings,  and  eight- 
pence,  together  with  cofts  to  be  taxed. 

Tho.  Burt. 
Ro.  Price. 
Ja.  Montagob. 


Hill  againft  Russell.  t*ik.  Ti«i«, 

Kent,  29/A  June  17 16.  ••^'''-  '" 

^fpHE  bill  ftated,  that  the  plaintiff,  for  eight  years  paft,  had  The   vicar   of 
''    been  vicar  of  Eafi  Mailing,  in  the  county  of  Kent,  and  was  J^afi  Mai&tgf  m 
entitled  to  all  dues  and  profits  thereto  belonging ;  that  by  ancient  ^'»  ^""Ja* 
endowment  or  prefcription  the  plaintiff^s  predcceflbrs  were  enti-  |^p^  ^aod    of 
tied  to  agUbnent  tithes,  and  aU  fmall  tithes  in  kind,  or  to  fome  hopi.' 
wsodus  or  cuiiomary  payment  in  lieu  thereof ;  that  the  defendant 
is  an  inhabitant,  and  for  one  year  paft  had  held  feveral  lands, 
gardens,  orchards,  and  ho^grounds,  and  had  fed  dry  cattle  for 
hire  for  other  perfons,  and  had  great  quantities  of  milk  and 
wool,  and  divers  calves,  colts,  lambs,  pigs,  and  other  titheable 
matters,  to  the  tithes  thereof  the  plaintiff  is  entitled,  but  which 
the  defendant  had  refiifed  to  pay.    The  bill  therefore  prayed  a 
difcovery,  and  fatis&Aion  for  the  fame. 

The  defendant  admitted  the  plaintiff^s  inftitutlon  and  indue-  ^^^  defendant 
tion,and  his  title  to  the  tithes  of  the  vicarage  ;  and  faid,  that  he  iays,  that  no  a- 
was  an  mhabitant,,but  that  he  had  never  paid  tithe  herbage  for  giftmem  tithe  is 
the  arable  land  when  there  was  any  herbage  thereon ;  and  in-  ?"*  *^  ^^^ 
fitted,  that  he  was  lawfully  exempted  therefrom  ;  and  as  to  the  ^^'^  iwbage^ 
garden- ground,  he  infifted,  that  he  paid  the  plaintiff  his  de-  though  cattle 
mandsto  Michaelmas  1713 ;  and  for  the  faid  year,  he  fet  forth  were  fed  there- 
what  he  bad  growing  therein,  and  offered  to  pay  his  tithes  f or  ^  ^ 
the  (ame.    He  alfo  ftatedj  that  he  had  paid  up  to  Michaelmas 

^7  Hi 
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Hitt  1 7i4i  for  his  tithes  of  cherries.  But  he  admitted,  that  he  had 
^g^'*^  not  paid  for  the  tithe  of  his  hops,  becaufe  the  plaintiff  had  in^ 
RvssiL*  fifted  on  two  (hillings  in  the  pound  of  the  price  they  were  fold 
and  that  the  u-  ^^^.^  without  making  any  allowrance  for  carriage,-  drying,  bagging, 
in^cTOund^  and  Other  incidental  charges  y  and  that  it  was  theconftant  ufage 
^,  the  vicar  in  the  parifh  to  pay  tiihes  for  hop-grounds  at  ten  Ihillings  an 
allowing  for  the  acrc,  with  which  ufagc  the  plaintiff  had  frequently  complied, 
carrying.drying,  jjg  f^^  f^^jj^  ^]^^  quantity  of  hops  and  Other  tithe^ble  matters  he 

bagging,  and  o-   ,     , 
Iber  chai:gcs.        *^^' 

The  plaintiff  replied  ;  the  defendant  rejoined  5  anH  witnefles 
were  examined  y  and  upon  reading  the  proofs  taken  in  the 
caufe  i  « 

The  defendant  It  IS  ORDERED,  that  it  be  referred  to  kis  majefty's  reincm- 
ordcred  to  ac  brancer  of  this  court,  to  take  an  account  of  the  feveral  tithcaWc 
**^"^  ,  matters  and  things  demanded  by  the  bill. 

Prtient, 

BvRT,  L.C.^.       On  the  nineteenth  of  February  17 16,  the  caufe  came  on  to 
PaxcB,  -*•         be  heard  upon  the  report,  dated  the  ninth  of  February  when  the 
,  .  pij^i^jjipjg  counfel  prayed  that   the  report  might  be  confirmed^ 
and  upon  reading  the  faid  decree  and  repk)rt ; 

The  repbrt  ooii«»  It  IS  ORDERED,  that  the  report  be  ratified  and  confirmed, 
firmed.  ^^^  ^^izt  the  defendant  do  pay  to  the  plaintiff  five  pounds,  three 

fliiillings,  fo  reported  due  for  the  refpeftive  titheable  matters,  by 

the  faid  bill  demanded.  ^ 

Tho.  Borta 

TixK.  te««#,  Dodson  tfftf/«^  Norton. 

A.  Gxo.  X. 

Suffix,  loth  June  i'ji6. 

The   re^r  of  '-pHE  bill  ftated,  that  the  plaintiff,  as  reftor  of  Hujlerpmnty   m 

S^x^alms  1"  *^^  county  of  SufftM,  tvas  entitled  to  all  tithes,  oblations, 

▼CTy*tcnth"rncVi  offerings,  and  duties  arifing  therein  \  that  the  defendant,  from 

of    milk  J   the  the  year  1712,  had  been  an  inhabitant  and  c^cupier  of  arable 

tithe     of   oats  land,  meadow,  and  pafture  ground,  and  had  fo^ed  the  arable 

gi^n on  barren  ^j^j^  ^^jg  and  barley,   and  reaped  and  carried  away  the  oats 

grain  Ivhich  had  l^'^'^^l*  without  fetting  out  the  tithes  thereof,  or  making  any 

iaUentothebot-  compcnfation  for  the  fame;  that  when  the  plaintiff  went  to 

torn  of  the  tithe  take  the  tithes  away,  as  fet  out  in  loofe  cocks,  the  defendant 

!2f^iJ^^**  refufed  to  permit  him  to  take  the  loofe  corn  which  lay  at  the 

^^*        bottom  of  the  faid  cocks  ;  and  that  hereby  he  loft  about  a  third 

of  his  tithes  \  that  the  defendant  alfo  depaftured  a  number  o£ 

cows  and  other  profitable  cattle,  from  which  he  had  calves  and 

milk,  and  had  many  fheep,  from  which  he  had  wool,  but  had 

/  refufed  to  fet  out  the  tithes  thereof,  or  to  make  any  compenfa- 

tion  for  the  fame  ;  that  he  alfo  kept  to  agiftment  or  pafturagc 
oxen  and,  other  unprofitable  cattle,  and  alfo  kept  poultry,  the 
tithes  whereof  were  due  to  the  plaintiff  ^  that  he  was  alfo  en- 

2  titled 
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titled  to  Eafter  offerings,  and  other  dues,  all  of  which  the  dc-       I'o^  «ow 
fendant  had  rcfufcd  to  pay.     The  bill  therefore  prayed  a  dif-      ^of  t^. 
covery  of  his  tithcable  matters,  and  why  the  defendant  had  re-    • 
fiifed  to  let  him  take  away  the  loofe  corn,  and  that  he  might 
account  for  the  fame. 

The  defendant,  by  his  anfvrer,  admitted,  that  the  P^^^^'^ff^  ^'^J' j^e^^rea"' 
was  rcftor,  and  entitled  to  all  great  andfmall  tithes,  and  faid,  jsn'otentiiicdto 
that  from  Michaelmas  171a,  he  had  occupied  feveral  lands,  and.  the  loofc  com, 
in  1713,  had  foweJ  feveral  acres  with  oats,  wheat,  and  barley,  &c 
and  had  reaped  the  fame,  and  fet  out  the  tithes  thereof,  which 
the  plaintiS^kad  carried  away,  except  the  loofe  corn  as  aforcfaid, 
which  he  was  not  entitled  to  by  cuftom.     He  alfo  faid,  that  he 
held  divers  lands,  fertile  as  well  as  barren,  in  the  faid  pariih^, 
and  in  the  adjacent  parifhes  ^  and  that  he  had  caufed  the  tithes, 
of  his  milk,  and  other  tithes,  to  be  fet  out,  which  the  plaintiff 
might  have  had ;  but  he 'denied,  that  any  Eafler  offerings  were 
due. 

The  plaintiff  replied ;  the  defendant  rejoined  ;  and  witnefles 
were  examined  on  both  fides ;  and  upon  reading  feveral  proofs 
taken  in  the  caufe  on  both  fides ; 

It  is  ordered  by  the   Court,  that   the  defendant  do  the  tithes  M». 
come  to  account  with  the  plaintiff,  for  and  touching  the  tithes  *^***» 
of  milk,  which  the  Court  declared  ought  to  be  paid  every  tenth        Prefcnt, 
meal,  and  not  the  tenth -of  every  milking;  and  also  for  the  p][JJ^   ^/    * 
tithes  of  the  herbage  and  agiftment  of  the  defendant's  barren  and  Momtagub,J7; 
unprofitable  cattle ;  and  also  for  the  tithes  of  the  oats  fuggefted 
by  the  defendant's  anfwer  to  have  grown  upon  barren  land  \ 
AMD  ALSO  for  the  value  of  the  loofe  barley  and  oats  at  the  hot* 
torn  of  the  tithe  cocks,  which  the  defendant  obflrufled  the 
jAaintiff  in  taking  and  carrying  away;  and  also  for  jB<3/?fr  offer-m 
ings  for  the  defendant  and  his  funily,  for  and  during  the  time 
in  the  bill  required ;  the  plaintiff  to  have  his  cofts  taxed  out  of  ^**[*  ^^^'^  ^ 
thecofts;  the  defendant  to  be  allowed  fuch  coih  as  he  hath  thhcs"  wheat, 
been  put  to  by  reafon  of  the  examination  of  witneffes,  touching  hay,  wool,  and 
th^  tithes  of  wheat,  hay,  wool^  and  eggs,  as  are  demanded%in  «SS«- 
the  bill. 


Keddikgton  againjl  Adamson  and  Others.  '^*'»;  "r**"* 

St/ffolk,  I /^h  June  it  16. 

TpHE  bill  ftated,  that  JT.  Edgefy,  clerk,  reftor  of  the  parlfh  '^^     P"n*» 

*    church  of  Stradijhall,  in  the  county  of  Suffolk,  by  indenture,  "tTZ^^SZ 

dated  the  fifth  of -Mar^A  171 1>  between  him  of  the  one  part,  SufolA,  by  v'upjt 

M.  Richardfon^  of  the  fecond  part,  and  the  plaintiffs  of  the  third  of  ademifc  there, 

part,  in  confideration  of  a  certain  annual  rent  refei^ved  and  made  ^  ^"*  ***'  '^^ 

payable  to  Ricbardfon^  ai;id  of  the  covenants  therein  to  be  per-  ^J,  ^^  ^ 

formed 


Cecrkes  in  tithe  causes 

^"""^illi?**"  formed  by  the  faid  plaintiflEs,  did  demifc  to  the  plaintiffs  all  the 
AifAMioM      'cftory  or  parfonsige  houfe,  outhoufes,  yards,  &c,  with  (eveni 

AMD  Otsbis*  fields,  clofes,    pieces   and  parcel?  of  glebe,  afable,  meadow, 

and  pafture^  thereto  belonging,  and  all  the  tenths  and 
tithes  both  predial  and  perfonal  (except  of  wood,  underwood^ 
timber  and  timber  trees,  boilings  and  topwood,  quickfets,  fences, 
thorns,  and  bufhes  thereon),  for  the  term  of  fix  years  at  fixty« 
nine  pounds  a-year,  payable  to  the  faid  Richard/on  ;  that,,  by 
virtue  of  the  faid  demife,  the  plaintiffs  were  entitled,  during 
the  term,  to  all  marinet  of  tithes,  both  great  and  fmalt,  yearly 
■;  *  arifing  therein,  except  as  before  excepted,  but  that  the  defend- 
ants, all  of  them,  being  inhabitants  of  the  faid  parifh,  or  Occu- 
piers of  feveral  mills,  lands,  meadows,  paftufes,  woods,  &c. 
out  of  which  fmall  tithes  are  due  to  the  plaintiffs,  do  feverally 
deny  and  refufe  to  pay  to  the  plaintiffs  any  fmall  tithes,  or  any 
recompence  for  the  fame.  The  bill  therefore  prayed  a  difcovery 
of  their  fmall  tithes,  and  an  account  for  thd  fame* 

The  dcfaitet  The  defendant  French  faid,  that  it  might  be  true,  that  foch 
Tr*8tb  ftyt  be  a  leafe  was  made  to  the  plaintiffs,  and  that  they  might  hav^  a 
«!"Vo*«"^  right  to  receive  the  tithes  according  to  fuch  rates,  cuffoms, 
mt^m^pn  ^^'^fi^y  ^^  prefcriptions  as,  time  out  of  mind,  have  been  ufed, 
aooortlaigtoftich  except  from  fuch  parifliioners,  who  before  the  faid  leafe  had,  by 
••mpofiiioa*       agreement  with  the  faid  W*  Edgeleyy  compounded  for  the  fam^ 

for  three  years,  which  he  had  made  with  the  faid  defendant  and 
others  s  and  he  fubmitted  to  the  validity  of  the  agreement^  and 
fet  fordx  his  titheable  matters  and  the  values  thereof. 

8a^  and  fit*  The  defendants  Swafin  and  Cagamore  pleaded  in  bar  to  the 
MM»,  pM  ki  icnumds  in  the  bilL 

that  they  aUb  The  defendant  Sii;^^  pleaded  an  agreement  made  between^. 
«^P?;j*^*j!  JEjgeley  and  him,  in  Jum  1 7 1 1,  that  he  {hould  retain  all  his  own 
with  therefor,   ^^^  ^^  fmall  tithes  for  three  yean,  and  pay  him,  m  lieu 

thereof,  four  pounds,  five  ffiillings,  at  Micbaeimas  yearly,  which 
he  paid  him  at  Michaelmas  1 7 1 1,  but  that  Edgeley  fefufed  to  ac- 
cept the  fame  the  two  following  years,  though  tendered  to  him. 

The  defendant  Cn^dm^/ pleaded  his  agreement  foi*  fwo  pounds, 
two  {hillings,  and  fixpence,  a^year,  and  one  pounds  fifteefi  (hil- 
lings, for  the  other  defendant  Frenches  lands  and  one  Goofe. 

lod  Mft  on  Both  the  defendants  Infifted  on  their  faid  plea,  and  fubmitted 
«•"«  pl**  I         to  the  judgment  of  the  court,  and  fet  forth  the  rates  or  the 

modufes^  to  the  fame  effeft  as  th^  othef  defendant  French. 

but  the  pka  Is  The  plea  was  argued  in  MichaHiifuu  1713,  aiid  over^ruled,  be- 
•'^*'*™^*         caufe  the  defendants  had  not  therein  fet  forth  their  titheable 

matters  and  things,  and  the  values  of  thofe  tithes. 

And  they  an-  T&e  defendants  put  in  then*  further  anfwer,  and  fet  forth  the 
^"^"^^"^^^^  quantities  and  values  of  their  tithes^  aqd  Uie  modu/es  as  in 
*•'***  •*^*  French' f 
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frtficVs  aniWer,  ^n%*  for  each  cOw  and  calf  and  the  whole  profits  Kipbtv«to» 
thereof,  one  fhilling ;  for  each  farrow  cow,  eightpence  ;  for  each         ^P^ 
hen,  three  eggs ;  for  each  cock,  two  eggs  \  for  wintering  (heep,  ^ji'^^OTiuMit, 
two  ihillings  and  fixpence  a  fcore ;  andfor  each  lamb  that  falls 
within  the  faid  parifh,  if  the  fame  were  fed  the  whole  winter 
there,  fixpence  (  and  that  the  faid  rates  and  tmiufes  are  payable 
at,  or  about,  Michaelmas  yearly. 

The  plaintiffs  replied ;  the  defendants  rejoined ;  and  witneiles 
were  examined  on  both  fides ;  and  the  caufe  came  on  to  be  heard 
the  twenty-fecond  ot  February  laft,  when,  on  opening  the  above- 
named  defendants  anfwer,  and  on  reading  the  depofitions  of 
divers  witnefles  taken  on  both  fides,  and  on  debate  of  the 
matter  I 

A  qucftion  arofe,  whether  the  above-mentioned  parol  agree-  ^^'^J****  *' 
ments,  being  for  three  years,  were  good  in  law  fo  as  to  bind  oompofiSK,** 
the  reftor  and  the  plaintiffs  (aL  and  upon  debating  thereof  being  bj  pvol, 
many  reported  cafes,  relating  to  the  fame  point,  were  cited,  and  are  valid. 
the  canfe  was  ordered  to  ftand  over  to  the  next  day ;  on  which 
day  counfel  on  both  fides  were  again  heard  ;  and,  after  many 
arguments  thereupon,  it  was  ordered  to  ftand  further  over,  the 
Court  not  being  ready  to  give  their  opinion  thereon }  and  on 
the  canfe  coming  on  again  this  day, 

Ths  Couet  dechredy  that  the  agreement  made  with  the  de-  «n<l  dedaitd 
lendants  Sw^on  and  Cagamorty  for  their  tithes  for  the  three  ^'  ^^  *^' 
years,  is  good  and  valid  in  law* 

Whereupon  it  is  oroeilsd  by  the  Court,  that  the  de-  tiie  defendants 
fendant  SlmffinikiW  pay  and  kllow  to  the  plaintiflT  eight  pounds,  otdcrcd  to  pay 
ten  {hillings,  for  the  two  years  compofition  for  his  tithes,  in  the  •c«wtotfy» 
bill  mentioned,  for  the  v^ars  ending  at  Michaelmas  171a,  and 
Michaelmas  1713,  to  be  deduAed  out  of  the  cofts  to  be  paid  by 
the  plaintiff  to  him,  who  is  to  have  hb  cofts  taxed. 

And  it  js  t urthbr  ordered,  that  the  defendant  Cagamore 
do  pay  to  the  plaintifi  twenty-feven  fliillings,  in  fiill  for  his 
compofition  for  one  year's  fmall  tithes,  ending  at  Michaelmas 
1712,  (the  plaintifts  having  taken  the  great  tithes  in  kind  that 
year)  without  cc^  on  dthcr  fide. 

And  it  is  further  ordered,  that  the  defendant  French 
do  pay  to  theplaintifi  five  pounds,  m  fiill  for  his  tithes  demand. 

(*)  BtiTBVBT  ID  tih  report  of  thU  tagvki  *jrw,  fcemed  to  be  of  optnioii, 

Qrfe.&M,thatitwa8hcldb7BiJEYand  that  an  agrtetnent  between  die  parfaii 

^ici,  Bmrmu^  that  a  oonpofitioa,  by  and  hit  pariihiMien,  for  a  year,  by  paixrf, 

inV  Of  ittaiam*  by  parol,  can  be  good  would  be  good,  though  not  for  lA.beinf 

aolf  Arena  year,  being  by  way  of  coa*  onlyan  aRreemeot,  that  ho  wiU  not  (a» 

tmft.  btttJMtakafeoftitbeimnto  the  pariOikmcfii  for  16  many  ytan  fcr 


AND    OthXAS* 
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K«p»jNGToii    ^^  ^jt]j  ^gjp  cofts  taxed  unto  the  time  of  his  anftrer  only, 
A  r^?-\v».       and  without  any  further  cofts  on  either  fide. 

And  upon  reading  the'  affidavit  of  (ervice  of  fubposna  on  the 
defendants  Hotu^  Bridgemany  and  Wood^  and  reading  their  an- 
fwers, 

It  is  further  ordered  bt  the  Court,  that  the  faid  de- 
fendants do  account  with  and  fatisfy  the  faid  plaintifis  for  the 
value  of  their  refpeftive  tithes^  and  that  the  deputy  re- 
membrancer do  take  the  faid  account,  unlefs  they  (hew  caufe  to 
the  contrary,  firft  paying  five  pounds,  cofts  of  the  day,  before 
they  be  heard. 

On  the  twenty-fixth  of  November  1716,  upon  reading  the 
above  order,  and  no  counfel  appearing  for  the  defendants,  it  is 
ORDERED  BY  THE  CouRT,  that  the  ordcf  be  made  abfolutc 
as  againft  them,  with  cofts,  to  be  taxed  for  the  plaintiffs. 


Thin.  Tei»*,  Wolridge  agavifi  Henna  and  Others. 

2.  Gxo.  I. 

Cornwall,  r^b  June  1716. 
The  vicar  of  Af*.  i»pH£  plaintiff,  a$  vicar  of  the  vicarage  and  parifh  church  of 
3a     ""cUU^I  J^^^g'fjy  in  the  county  of  Cornwall,  ftated,  that  about 

tithtsof inlcbards,  the  month  of  December  1709,  he  was  inftituted  and  indufted 

therein,  and  by  virtue  thereof,  or  of  fome  ancient  endowment, 
T,  6.  Gc^i"*  ^^^g^>  ^^  cuftom,  time  out  of  mind  ufed,  ought,  of  right,  to 

have  had  and  received  all  the  tithes  of  hay,  wool,  lamb,  hops, 
j^Jhf  and  other  fmall  tithes,  oblations,  offerings,  and  vicarial 
duties  }  that,  by  cuftom  and  ufage  immemorial,  he  and  his  pre- 
deceffors,  vicars  of  the  faid  church,  have  been  endowed  with, 
and  ought  to  enjoy,  the  tithe  of  all  pilchards  caught  at  fea,  or 
brought  into  and  cured  in  the  faid  parifh,  and  of  all  other  fifli 
caught  or  brought  into  the  faid  parifli,  by  way  of  merchandize, 
or  for  fale,  or  otherwife ;  that  the  defendants  being  all  of  them 
fifiiermen  of  the  faid  parifh,  had  for  feveral  years  ufed  therein 
boats,  nets,  and  feynes  for  catching  of  pilchards  and  other  fi(b ; 
that  each  of  them  in  the  faid  years  caught  great  quantities  of 
pilchards,  &c.  which  were  brought  into  and  cured  in  the  fsdd 
parifh,  the  tithes  whereof  were  worth  one  hundred  pounds ; 
that,  from  December  17 10,  the  defendants  had  not  paid  or  com- 
pounded with  the  plaintiff  for  any  tithe  fifh,  or  other  fmall 
tithes,  and  that  they  endeavour  to  deprive  the  plaintiff  of  the 
fame.  The  bill  therefore  prayed  a  full  difcovery  of  their  boats, 
&c.  pilchards,  &c.  and  an  account  for  the  fame. 

The  defendants      The  defendants  faid,  that  they  believed  the  plaintiff  was  duly 
fay  the  vicar  ac  inftituted,  &c.  into  the  faid  parifh,  and  that  he  is  ftill  incumbent 

cepted  the  bene- 

fict  of  Su  Jufti  uA  therefore  ii  not,  from  Uvit  time;  cntitkd  to  the  titllpt  of  He—gjfrf  \ 

there. 


HiNNA 
AMD    OTMtBI« 
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ibertj  but  that  thej  have  heard,  that,  iince  his  indoAion  thereto,     Woludgc 
he  hath  been  inftituted  and  inducted  into  the  rcdory  of  the  parifh        ^i^fi 
^Sujufij  in  Rofelandj  and  that  both  the  faid  churches  being  be- 
nefices with  cure  of  fouU,  his  inftitutlon  into  Mevagiffey  is  void, 
and  all  his  pretenfions  to  tithes  fince  that  time  unfounded  ;  but  but,  that  if  h« 
they  admitted,  that  the  plaintiflF  is  lawfuUy  entitled,  if  legal  "^^^i^  ^'^  ^ 
vicar,  to  aU  the  tithes  of  hay,  wool,  hops,  lambs,  and  other  ^^'"^^'^ 
fmall  tithesi  obventions,  offerings,  and  vicarial  duties,  the  tithes  the  Ubwrert 
of  fifh  only  excepted,  for  that  neither  the  plaintiff'  nor  any  of  miety  or  tithe 
his  predeceflTors  ever  had  any  right  to  the  tithe  of  fifh,  or  ought  ^^  ^^.^*  ®J 
to  have  the  tithe  of  pilchards,  or  of  any  other  fiih  caught  at  fea,  2^^^S^' 
or  brought  into  the  faid  parifh  by  way  of  merchandife,  nor  had  ^ 

he  ever  received  the  tithes  of  pilchards,  or  other  fifh  in  fpecie, 
nor  had  the  fame  been  compounded  for  >  that  if  however  the 
plaintiff*  had  any  right  to  fuch  tithes,  they  believed,  that  the 
vicars  for  the  time  being  never  were  entitled  to  have  any  tithe 
in  fpecie,  and  if  they  were  entitled  to  any  thing,  it  was  to  a 
MN&tf  only  of  fixteen  fhillings  and  eightpence,  and  no  more,  \,uius^i(»^%l, 
for  every  feyne,  confifting  of  two  boats  and  nets,  which  was  due  for  every  feyiM 
from  the  owners  of  fuch  feynes,  but  that  nothing  was  ever  paid  of  two    boats 
or  deoianded  as  due  from  the  labourers,  or  for  their  ihare,  being  •»**  "^^  •■**  * 
one  half,  or  for  tYit  fnllageji/b^  which  was  what  layed  under  the 
fryne,  and  what  remained  after  fweeping,  which  the  men  took 
as  their  perquiGte,  nor  for  any  JhangUd  jijby  or  fifh  caught  by 
the  head  in  the  nets  \  that,  fince  the  plaintiff's  incumbency,  they 
have  had  no  concern  in  xh^feynefi/bery^  but  have  been  concerned 
viHitpilchttrd  Jijberyy  with  drift  nets,  and  that  for  all  the  pil- 
chards caught  by  the  head  and  ftrangled,  no  tithe,  or  any  thmg  j^a  y^  j,.  ^a. 
in  lieu  thereof,  is  payable  to  tlie  vicar.    They  confefTed,  that  the  for  every   net 
plaintiff*  and  his  predeceiTors  had  been  paid  a  trifle  for  every  « W  in  fiflieiy. 
net,  for  quietnefs  fake,  but  not  as  their  due,  and  that  they,  the 
defendants,  had  paid  three  (hillings  and  fixpence,  and  two  fhiU 
Ungs  and  fixpence,  for  every  net,  which  fums  the  plaintiff  had 
accepted  in  full  of  all  his  demands,  until  lafl  winter's  fifhing 
feafon,  before  the  commencement  of  this  fuit,  and  that  they  are 
wilUng  to  pay  the  faid  fums ;   and  the  defendants  in  fome  mea- 
fures  let  forth  their  quantities  and  Values. 

The  plaintiff'replied  }  the  defendants  rejoined )  and  witnefles  Two  foncr 
were  examined  on  both  fides }  and  on  reading  a  decree,  dated  ^^  ^^*^ 
the  ninth  of  December ^  in  the  thuty  fecond  year  of  Charles  the 
iecondym  this  court,  between  H^.Gfvavor^Efq.  plaintiff,  and  John 
Teage,  and  others,  defendants(a)  ;  alfo  another  decree  in  this 
court,  dated  the  twenty-firft  of  Jufie^  in  the  twenty-firil  year  of 
Cbaries  tie  Secondj  between  John  Saintatviyn,  Efq.  plaintiff^,  and 
R»  Slade  and  others  defen^umts^^^,  and  on  reading  the  proofs 
taken  in  the  caufe,  and  on  mature  and  deliberate  tlebate  of  the 
matter, 

(m)  Sec  vol«  i.  pa^  103.  {t)  See  voU  i.  p«s«  <oa. 

E  a  It 
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WoLRiooi  It  is  ordered  bt  the  Court,  that  the  defendants  (hall 
0gaiitfl  refpedively  account  with  the  plaintiff  for  dieurfeveral  and  ^e* 
HtnvA  fpe£tive  tithes  in  kind  of  all  pilchards,  and  other  fifli  whatfo*- 
The  tith""of  ^^^^^  caught  at  fca  and  brought  into  die  faid  parifh^  according 
piichanisand  o-  to  the  values  thereof,  -and  all  other  tithes  and  offerings  what- 
thcr  ftnaU  titbes  foever,  due  from  them  refpeAively,  according  to  the  proofs  in 
decreed.  ^jj^  caufe,  or  as  the  defendants   have  confdTed  in  their   re- 

fl)e£tive  aafwers  ;  and  it  is  referred  to  the  deputy  to  take  the  faid 
,  account. 

On  the  fourth  of  July  1 7 1 7,  in  purfuance  of  the  above  order, 
the  deputy  made  his  report,  and  upon  reading  the  faid  decree 
and  report,  without  exceptions  j 

It  is  orobrbd  by  the  Court,  that  the  report  be  ratified  and 
confirmed,  and  that  the  faid  defendants  (hadl  refpeAively  pay 
to  the  faid  plaintiff,  the  feveral  fums  reported  due  from  them, 
amounting  in  the  whole  to  eight  pounds,  thirteen  fhiUings,  and 
fourpence  halfpenny* 

Tho.  Burt. 

Ro«  Price. 

Jas.  Montague. 

J.  FoRTEtcUB  Aland. 
\ 

Ttiw.  T«iiif,  Crisp  agahiji  Theobald  %  et  e  Contra. 


2.  Qeo.  I. 


Norfolk^  ^Othjune  17 164 


The  reaor  of  'T'HE  bill  ftated^  that  the  plaintiff,  about  forty  years  ilncef 
EUhigbam^  10  ^  was  inftituted,  &c.  into  the  reflory  of  Ellingham^  in  the. 
AV^,  claims  •  county  oi  Norfolk^  and  thereby  entitled  to  all  tithes  and  glebe 
«*"  rt  ^Xh\%  '^"^^  therein  •,  that  the  defendant,  ever  fince  the  month  of 
gicbIT  ihctithc$  September  1 695,  had  occupied  one  acre  of  glebe,  and,  in  the 
oftumips;£^7f«r  year  1 7 13,  had  thirteen  acres  of  turnips^  which  he  fed  with 
offerings;  and  of  cattle;  that,  in  the  fame  year,  he  ufed  a  water  mill  for 
ihctoU  of  corn  grinding  corn,  and  ground  great  quantities,  and  took  toll  or 

ground  in  a  wa»   O  o  ,»  ^?r         ^i_^j«Vi-  t. 

ter  miiL  money  for  grinding  the  fame  ;  that,  during  the  fame  time,  he 

See  Crifpe  v.  ^^^  ^^^  milch  COWS,  which  had  milk  and  calves,  and  fome 
jiiickieburgh,  heifers  not  reared  for  the  pail,  for  all  which  he  ought  to  have 
vd.  I  page  517.  paid  tithes  \  that  he  had  occupied,  for  two  years  paftj  two  acres  of 

meadow,  for  which  there  pught  to  have  been  paid  a  cuftomary 
payment  of  one  penny  an  acre ;  that  he  had  not  paid  or  fatii^ 
fied  the  plaintiff  for  any  of  the  faid  titheable  matters,  nor  for  his 
Eajttr  offerings,  nor  had  he  paid  him  any  rent  for  the  glebe 
land,  but  had  fet  up  divers  pretences  to  avoid  the  fame.  The 
bill  therefore  prayed  to  have  a  difcovery,  account^  and  fatif« 
fa^on  in  the  premifes. 

TKs  deffn<!am  The  defendant  sldmitted  the  plaintiff  to  be  reAor  \  and  faid 
fays  he  hedged  ^hat,  about  nineteen  years  fince,  he  hired  of  Sir  H.  Hicks  a  farm 

out  the  groond  ' 

viduucd  a^  gkbc  laodj  and  1%  wiUirgto  pajr  the  tithes 5  bui  pleads  a  wndia  at  to  the  mUL 

and 
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and  land  in  the  faid  parifli,  and  in  the  parifli  of  Mettingbam,  in        Citsp 

Sufoitj  with  a  water  mill,  and  from  the  firft  hiring  of  the  faid        «vm«^ 

lands  had  paid  rent  for  the  fame  many  years  without  any  daim     ^^^cwtrs.^ 

being  made  by  the  plaintiff  ;<  that  about  eleven  years  fiAce»  being 

told  by  the  plaintiff,  that  there  were  two  roods  of  glebe  land  in 

bis  farm,  called  Mill  Fan/if  he,  about  nipe  years  fince,  caufed  the 

fame  to  be  ditched  out,  and  from  that  time  he  had  never  held  or 

uled  the  fame ;  that  he  knew  not  what  crops  or  benefits  had  been 

made  of  the  fame,  nor  had  the  plaintiff  ever  demanded  any  thing 

for  it  till  two  years  fince ;  and  that  he  had  offered  to  pay  him 

aiy  reafbnable  recompence  for  the  fame*    The  anfwer  then  fet 

forth  the  number  of  acres  of  turnips  the  defendant  had ;  and  that 

he  had  paid  yearly  to  the  plaintiff,  for  his  corn  mill,  thirty  fhil« 

Imgs  or  forty  fhiUings,  for  the  tithes  of  the  toll  %  and  that 

he  was  willing  to  pay  die  plaintiff  for  fuch  tithes  as  were  due  to 

hun«  if  he  kxiew  what  they  were. 

The  defendant  filed  his  crofsbill  againft  the  plaintiff  and  The  defendant 
l}9r^  Chambers^  widow,  praying  a  difcovery  of  what  tithes  A>««*«>ft«>au 
he  owed  |him,  and  alfo  of  the  glebe  land,  and  to  produce 
the  tithe  book  or  terrier  of  the  glebe  lands  and  cuftoms  in  the 
pariih,  which  he  had  from  the  defendant  Chambers  t  to  which 
bill .  the  defendants  put  in  their  anfwers. 

The  plaintiff,  in  the  original  caufe,  replied  ;  the  defendant 
xqoined  i  and  divert  witn^fes  were  examined  in  that  caufe  j 
aiid  on  reading  }he  fevend  proofs  taken  therein  i 

•  It  is  ordered  by  the  Court,  that  the  defendant  Theobald  Thetithetof  tb« 
do  account  for  the  tithes  of  the  toU  of  the  grift  of  the  miU,  and  2|3'£j^^^ 
of  the  turnips,  calves,  and  milk,  and  alfo  of  barren  cattle,  and  ^n^^^^d* 
for  Eafier  offerings  for  himfelf  and  fuch  of  his  family  as  were 
liable  to  the  payment  thereof,  from  the  time  of  the  plaintiff's 
laft  receipt,  with  cofts. 

And  as  to  the  glebe  lands  claimed  by  the  plaintiff  in  the  ori-  ThccUimyast*' 
^aal  bai»  the  defendant  fhall  be  difmiffed  without  cofts.  '  the  glebe  dif- 

miflcd* 

And  it  is  further  ordered,  that  the  mfs  hill  be  difmiffed  T^e  croft  un 
with  five  pounds  cods,  as  to  the  defendant  Chambers j  and  with  dUmiflVd. 
cofts.  to  be  taxed  for  the  defendant  Crifp^  by  the  deputy  re- 
membrancer, to  whom  it  is  referred  to  take  the  aetcount  and  to 
tai  the  cofts. 

Tho,Burt, 
Ro«  Price* 
Jai.  Montagus.   ■ 


£  3  PococK 
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Micir.  TiKM»  PococK  agairtft  Sparkes. 

3  Geo*  i.  r*   ^  t  -^t         ^  ^ 

SuJ/ex^  Zti  Novemker  1710. 

Tht  reaor  of  qpHE  bill  ftatcd,  that  for  fcvcral  years  paft,  the  plaintiff  had 
sl^xMrnitZ  ^^^  inftituted,  &c.  into  the  reftoryand  parifli  church  of 

Jl^le^ of"' the  MiddUton,  in  the  county  of  Sujfex^  and  had  duly  fcrvcd  the  cure 
tithes  arifmg  on.  there,  and  was  thereby  well  entitled  to  all  manner  of  tithes^ 
Elmore  Fwrm.      both  great  and  fmall,  and  to  all  other  duties  and  profits  belonging 

thereto  ;  that  the  defendant  Sparhes,  for  feveral  years  paft,  had 
held  a  farm  called  Elmore  Farm^  confiding  of  divers  lands  mea- 
dow and  pafture,  and  had  ploughed  and  fowed  great  part  thereof^ 
with  com  and  grain,  and  had  mowed  grafs  and  made  the  fame 
into  hay,  and  fed  and  depaftured  dry  and  unprofitable  cattle,  and 
bad  kept  cows,  iheep,  geefe,  and  fows,  and  had  milk,  csdves, 
lambs,  &c.  and  that  he  alfo  had  apples,  pears,  &c.  of  great 
value,  the  tithes  whereof  were  due  to  the  plaintiff,  or  ibme 
rate,  moduSf  or  compofition,  in  lieu  thereof,  but  which  he  had 
refufed  to  pay  ;  that  the  defendant  Sir  John  MUkr^  prctendsj 
that  the  plaintiff  is  only  entitled  to  half  the  tithes,  and  particu* 
larly  to  only  half  the  tithes  of  the  faid  farm,  and  declare9>  that 
be  will  pay  no  tithes. 

The   defendant      The  defendant  Sparies  admitted,  that  the  plaintiff  was  re£lor 

%S|    that  the  35  aforefaid,  and  entitled  to  receive  all  the  tithes,  both  great 

Iiited'toa?the  ^"^  ^^^^\  belonging  thereto;  and  faid,  that  he  occuiried  Elmore 

tithes,  for  that  ^orm^  which  he  had  ploughed  and  fowed,and  co]\verted  the  pro- 

htslandlord  is  en-  du£t  thereof  to  his  own  ule,  without  fetting  out  the  tithes  thereof ; 

titled  to  the  For-  that  he  neither  knew  or  believed  that  the  plaintiff,  or  any  of  big 

(r'a^mokt'  "of  Predcceffors,  were  entitled  to  all  the  tithes  of  com  and  grain 

the  com  tithes  of  y^^^ly  arifing  therein,  for  that  the  defendant  Sir  John  MiUer 

jSfmore  Farm,tx-  was,  for  the  time  aforefaid,  feifed  in  fee  of  a  portion  of  tithes 

cept  of  acenain  called  the  Portion  of  Trine,  or  the  Portion  of  Trine  £am^  and  of 

^rlffrM^  ^  *  moiety  of  all  the  tithes  of  com  and  grain  belonging  to  the 

'^   "^^  *       faid  farm,  other  than  feventeen  acres  and  a  half,  called  the  Holly 

fireadsy  which  are  parcel  of  the  faid  Portion  of  Trine,  or  that^ 

from  Michaelmas  1 709  to  1710,  the  plaintiff  claimed  right  to 

more  of  the  com  tithes  of  the  faid  farm  than  the  whole  of  ti^ 

Holly  Breads,  and  half  of  the  com  tithes  of  the  refidue  of  the 

faid  farm,  and  that  therefore  he,  at  ,the  plaintiffs  requeft,  did 

take  to  farm  the  fame  of  him,  and  all  the  fmall  tithes  arifing  pa 

the  faid  farm,  and  all  manner  of  great  tithes,  on  twenty  acres 

of  land,  called  Standens,  for  the  year  in  the  bill  mentioned,  at 

fourteen  pounds  a-year,  which  he  averred  he  had  offered  to  pay 

fo  the  plaintiff,  bilt  that  he  had  refufed  to  receive  it  i  that  about 

the  time  when  he   made  fuch  agreement  with   the  plaintiff, 

he  took  to  farm  of  the  defendant  Sir  John  Miller,  his  portion  of 

the  tithes  of  Elmore  Farm,  (other  than  the  Holly  Breads  J  for  the 

iaid  year,  for  nine  poundsj  which  be  had  paid  hun^  thatj  for 

the 
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the  faid  year,  he  had  no  other  tithes*  than  thofe  mentioned  in  Pocock 
his  anfwcr ;  and  that  the  faid  Sir  John  Miller,  and  all  thofe        ^i^fi 

whofc  eftate  he  hath  in  the  faid  portion  of  tithes  have  time  im-  5"^**>^*"- 
memorial  had  and  enjoyed  the  fame. 

The  defendant  Sir  Join  Miller  admitted,  that  the  plaintiff  The  owner  off 
was  rcftor,  and  befievcd  that  J.  Dobell^  being  feifed  in  fee  of  and  ^'••'^»  J^^"^ 
in  one  bam,  called  TrimBarn,  and  one  clofc  of  land,  of  one  acre,  ^^«*»*f  **^*^ 
in  the  parifh  of  Tapion^  and  alfo  of  a  portion  of  tithes,  called  the  \i,g^^ 
Portion  of  Trine^  in  the  parifhes  of  Tapton^  Tortington,  Binjlred^ 
CSfigiftg,  and  elfewhere,  and  with  the  faid  bam  ufually  enjoyed, 
did,  by  leafe  and  releafe,  convey  the  faid  premifes  to  Richard 
Tiawk  for  his  life,  with  remainder  to  J,  Taivk  and  his  heirs, 
with  other,  the  remainders,  as  in  the  anfwer  mentioned ;  that 
Ricbard  Tawk  foon  after  died  ;  that  J.  Tatuk  with  iC,  Tawi 
did,  by  leafe  and  releafe,  convey  the  premifes  to  him,  and  his 
heirs,  and  ailigns  for  ever ;  and  that  one  half  of  all  the  tithes  of 
com  and  grain,  yearly  arifing  in  and  upon  all  the  lauds,  called 
Elm$fe  Farniy  (except  Holly  Breads  )y  was,  at  the  time  of  the  faid 
conveyance  fo  made  to  him,  and  for  all  the  time,  whereof  the 
memory  of  man  is  not  to  the  contrary,  parcel  of  the  faid  pre* 
mifes.  He  denied,  that  the  plaintiff,  or  any  of  his  predeceffors, 
were  or  was  entitled  to  all  the  tithes  of  corn  and  grain  yearly 
arifing  within  the  faid  pariih,  and  faid,  that  he  had  let  to  farm,  to 
the  other  defendant,  his  portion  of  tithes,  as  before-mentioned, 
and  averred,  that  neither  the  plaintiff,  or  his  predeceffors  ever 
received  more  than  one  half  of  the  tithes  of  com  and  grain  of  the 
faid  farm.  He  admitted,  that  from  Michaelmas  1710,  he  had 
received  and  taken  the  tithes  belonging  to  his  faid  -portion,  but 
faid,  that  he- never  knew  them  diflindl  from  other  parts  of 
Elmore  Farm,  the  Fur  Field,  and  Little  Fields  nor  whether  he, 
or  any  for  his  ufe,  had  received  any  tithes  thereof,  nor  when  the 
fame  was  converted  into  arable,  nor  of  any  diftin^ion  of  new 
broke  ground,  or  ancient  tillage,  in  refpeA  of  his  portion  afore^ 
faid,  which  portion  does  not  include  all  the  tithes  in  Tapton^  but 
fcveral  parcels  in  feveral  parifhes.  He  denied  all  knowledge  that 
any  part  of  Elmore  Farm,  paid  tithes  of  corn  and  grain  to  the 
plaintiff,  or  his  predeceffors,  only  excluding  the  defendant^ 
and  thofe  whofe  eflate  he  hath  in  the  portion  aforefaid  ;. 
and  he  faid,  that  he  did  not  know  where  the  occupiers  of  the 
faid  farm  do  chriften,  or  bury,  or  do  other  parochial  duties^ 
whether  at  Middleton  or  elfewhere. 

The  plaintiff  replied  J  the  defendants  rejoined ;  and  witnefles 
were  examined  on  both  fides  ;  and  upon  opening  the  bill,  and 
reading  an  order,  whereby  the  defendants  undertook  to  appear 
eratis,  and  no  counfel  appearing  for  them,  and  upon  reading  the 
laid  anfwer; 

It  is  ordered  bt  thb  Cotjrt,  that  it  be  referred  to  the  ^^  ^^ 
deputy  to  take  an  account  of  what  is  due  from^  the  defendants         ^ 

£  4  for 
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PococK        for  the  tithes  arifiog  upoii  Elfmre  Famtf  from  Michaelmas  1 709 
agMifi         ^Q  Michaelmas  17x0,  unlefs  caufc  be  fhewn  to  the  contrary,  the 
SPAiKis.      ijjj  defendants  firft  paying  to  the  plaintiff  five  pounds  cofts,  for 
this  day's  attendance. 

DecmoMdeab.  On  the  twenty-eighth  of  January  1716,  upon  reading  the 
^'^  foregoing  order^  and  no  counfel  appearing  for  the  defendants^ 

IT  IS  ORDERED  BY  THE  CouRT,  that  the  famc  be,  and  it  b 

hereby  made  abfolute* 

On  the  fixteenth  of  July  1717*  in  purfuance  of  the  faid 
orders,  the  deputy  remembrancer  made  his  report,  bearing  date 
the  ninth  of  July  inftant,  and  it  was  prayed  by  the  faid  plaintiff  *« 
counfel  that  the  faid  report  might  be  confirmed ;  and  upon 
reading  the  decrees  and  report,  and  counfel  attending  for  the 
defendant  Sir  John  Miller^  praying  that  he  may  be  cxcufed 
from  cofts,  and  no  counfel  appearing  for  the  defendant  Sparka^ 

CoftSi  It  is  finally  ordered  by  the  Court,  that  the  report 

fhall  be  ratified  and  confirmed  ;  and  that  the  defendant  Spiria 
fhall  forthwith  pay  to  the  plaintiff  feventeen  pounds,  one  {hiffing, 
for  the  tithes  arUing  on  Elmtre  Farm,  in  Miidhton^  between 
Michaelmas  1709  and  1710,  in  the  faid  report  mentioned  (  and 
that  the  defendants,  or  one  of  thexxi}  do  pay  to  the  plaintiff  his 
cofts  of  this  fuit,  to  be  taxed  by  the  deputy  remembrancer* 

HiLAftyTiRM  Benson  againfi  Watkins  and  Others, 

3.  Gio.  x« 

MiddUfexi  zcth  February  1 716* 

The  impropria.  'TPHE  bill  ftated,  that  the  plaintiff,  for  three  years  paft,  had  been 
tor  of  Brm/ey  ^  fcifcd  in  fee  of  fche  rcftory  impropriate  of  the  parifh  ofBram^ 
Milu^^^^m^  ^y  ^"^^  i«>/wrif,  in  the  county  of  Middlefexy  and  was  entitled 
titheilnkmd!"*  ^°  ^^^  Hxh^i  arifing  therein,  and  In  the  titheable  places  thereof, 
s.  c.  Bunb.  10.  or  to  fome  compoution  in  lieu  of  the  fame  \  that  the  defendantSji 

for  two  years  paft,  had  occupied  lands  in  the  faid  parifli,  and 
had  corn  and  hay  thereon,  without  fctting  out  the  tithes  thereof^ 
and  had  alfo  kept,  fed,  and  depaftured  oxen,  bullocks^  cows, 
Kcifers,  and  other  dry,  barren,  and  unprofitable  cattle,  and  alfo 
had  fheep  and  cows  which  had  calves  and  lambs,  milk  and 
wool,  and  alfo  had  fruit  and  other  herbs,  and  all  forts  of  fmall 
tithes,  and  fcvcral  hop-grounds,  the  tithes  of  which  amounted 
to  a  confiderable  fum,  which  the  defendants  had  converted  to 
their  own  ufc,  pretending  that  tithes  in  kind  are  not  payable, 
^  but  that  fome  modus^  or  cuftomary  rate,  b  payable  in  lieu  thereof^ 
The  bill  therefore  prayed  a  difcovery,  and  s^i  account  of  the 
tithes. 

The  defendants      '^^^  defendants  fay,  that  they  believed  the  plaintiff  was  po& 
fay,  the  impro-  leffed  of  the  faid  reAoryi  and  well  entitled  to  all  tilhesi  lM>th 

pnator  had  ae- 

tepttdof  Mw^jS*  to  MUhadmaSi  17141 

great 
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mat  and  fmallf  and  to  other  offerings  arifins  thtfrein,  or  to  Iblne       Bsm«mi 
rate,  moJus,  or  coropoCtion  in  lieu  thereof^  and  that  thef  had     y(f^!^„ 
paid  the  plaintiff  tlu:  {evcnlmodujis  following,  in  lieu  of  tithes,  j^^^  OrMBt^ 
to  AficAaelmas  1714*    But  they  admitted,  that  the  plaintiff's 
agent  had  given  information  that  he  would  take  his  tithes  in 
kind. 

The  defendant  Wutiins  faid,  that  from  Micbadmas  17 14  to  They  offer  to 
Michaelmas  17 15,  he  had  enjoyed  twenty-feven  ficres  of  upland,  pay  tbe  tithes  of 
and  had  fown  the  fame  with  barley }  that  for  twenty^^our  acres,  ***^  Numiem 
part  thereof,  which  lie  in  Nunnery  FteUs^  he  paid  thirty-five  ^^^!  **  ^ 
poonds  a-year,  and  for  the  other  three  acres,  fix  pounds  a^year ;  ' 

that  the  crop  was  not  worth  more  thin  one  hundred  pounds, 
nor  the  tithes  tiiereof  more  than  ten  pounds ;  that  before  the  «^  infift  on  a 
filing  of  the  bai  he  had  offered,  and  by  hb  anfwer  tendered,  five  ■"^/f  ,^  " 
praiids,  e«ht  ikHHngs,  for  the  tkhe  thereof,  whidi  is  four  ^^^'^^ 
ihiUings  an  acre  for  the  barley  ;  and  he  infilled,  that  a  certain  acre  for  wimcr 
wodtis  of  four  ihillings  an  acre,  had,  time  out  of  mind,  been  oora  | 
yearly  paid  for  the  faid  land  when  it  was  fown  with  barley,  or 
other  fummer  com  ;  and  five  fhillings  an  acre  when  it  was  fown 
with  wheat,  or  other  winter  com,  and  fo  proportionable  for 
lefs  than  an  a««  ;  and  that  the  faid  m$dtu  was  payable  at  the 
feaft  day  of  Saint  Michael  the  Archangel^  7^^7*    "^^  defendant 
WatUns  alfo  faid,  that  he  enjoyed  three  acres  of  Upland^  part  of 
Pw  FieUy  at  five  pounds  a*year,  which  he  had  fed  and  depaftur- 
ed  with  horfes  and  cows  i  that  the  pafturage  thereof  was  not 
worth  fix  pounds,  the  tithe  not  above  twelve  fliillings ;  and  that 
foon  after  Michaelmas  laft,  he  had  offered  one  fiiiUing  for  the 
faid  tithes,  wUch  was  after  the  rate  of  fourpence  an  acre  }  and  ^  on  41.  mi 
he  infifted  upon  a  meJus  of  fourpence  an  acre  for  the  fame,  icr«  for  the  •• 
when  depafturedy  and  two  Ihillings  and  fixpence  an  acre,  when  giftmcmoroiu 
mowed  and  made  into  hay.    He  alfo  faid,  that  he  had  thirte^  *t  ki  i>  F'M^ 
acres  of  marfli  land  lying  In  JEa/l  Mar/b,  at  twenty-nine  pounds,  ^  ^^J^hZ 
ten  fikilUngs,  and  that  he  had  mowed  the  fame,  and  made  the  mo,^. 
grafs  into  hay,  which  was  not  worth  above  forty  pounds  and 
the  tithe  four  pounds  }  that,  (bon  after  Michaelmas^  he  offered  alfo  4s.  an  aae 
one  pound,  nineteen  fiiillings,  for  the  faid  tithes,  which  is  after  in  Ueo  of  tith« 
the  rate  of  three  fhillings  an  acre }  and  infifted  upon  a  modus  of  b«y    ^  ^'^ 
Aree  flyings  an  acre  for  the  faid  land,  when  the  (ame  is  ^"^^ 
0feowed)  and  fo  proportionably  for  lefs  than  an  acre;  and  for 
fo  many  as  were  not  mowed,  but  fed,  threepence  an  acre,  yearly^ 
payable  at  Michaelmas^  yearly.    And  he  faid,  that  he  did  not 
occupy  any  other  lands  ;  and  that  he  had  not  any  other  tithe* 
aUe  matters. 

The  other  defendants  put  i|i  the  like  anfwers,  and  infifted 
opon  nearly  the  fame  modufes. 

The  plaintiff  replied;  the  defendants  rejoined ;  and  witneflea 
#ere  examined  on  both  fides  ;  afad  upon  reading  the  depofitions>* 
and  on  fuU  debate } 

It 


^  DEGREES  IM  TITHE  CAUSES     " 

BiHioii  It  is  okdered  bt  the  Court,  that  the  defendants  do  ferat' 

n*^^p  ,      rally  account  with,  fatisfy,  an^  pay  to  the  plaintiff  for  the  value 

iiiiB^OTl»t.  ^^  *^  tithes  of  the  fcveral  matters  and  things  claimed  by  the 

The  tithes    oi  bill,  which  they  had  during  the  time  in  the  bill  ftated,  withm 

had  decreed.       the  faid  parifh,  and  the  tithcabTe  places  thereof ;  ahd  it  is  referred 

to  the  deputy  remembrancer  to  take  the  faid  account. 

On  the  fixtecnth  of  yw//f  1718,  in  purfuance  of  the  faid  de- 
cree, the  deputy  made  his  report,  dated  the  fbcteenth  of  Ma^ 
laft,  and  upon  reading  the  decree  and  report,  without  excep- 
tions, 

Thereportmade  It  IS  ouDERED  AMD  D^cRBED,  that  the^report  bcratified  and 
and  coofirnicd.    confirmed,  gnd  that  the  defcndaiots  do  pay  to  the  plaintiflF  the 

fevcral  fums  reported,  due  to.  bw,  for  the  value  of  the  tithes  in 
queftion,  and  alfo.  the  cofts  of  this  fuit,  to  be  taxed  by  the  de« 
puty  remem]brancer  {fy. 

Tho.  Burt. 
*   '    '  Ro.  Price. 

^      '    *"  J  A.  Montague. 

»   .      * 

(0)  Banbory  Kvfi  4he  roKbn  ^hy  the  they  t^ere  too  rank,  and  too  near  the 
mtdt^M  of  five  fliiUIng  aa  acre  for  wheat  •  value  of  the  land^  efpecially  as  th«fe  «»- 
and  rjCf  four  fliiUit^s  ^an  acre  for  fum-  •  tUfts  were  fuppoiSBd  to  commence  whm 
mer  com,  and' three  (hlllingt  an  acre  for.  land  inu  at  a^innch  kfs valve,  and  oaoocy 
meadow^  &c.  were  difallowed  was,  that    ,at  a  much  greater.     S.  C.  Bunb.  x& 

3.  Geo.  1.  Underwood  againjl  Giebon. 

Stiffolkf  2\ft  January  1716. 

J]J«P^^  TH^  plaintiff,  as  fon  and  adminiftratorof  his  father,  filed  his 
^"^  g!^s  .  '^"^  ^<^"^"S  forth,  that  the  inteftate,  being  leffec  of  the 
and  Su  Ptter'^  tithes  arifing  within  the  parifli  of  Saint  Gregory^  in  SuSurj, 
in  SyJimry,  in  under  N,  Jehyll^  impropriator  of  ^hc  faid  parifh  church,  and  un- 
***•  Z^***"^^  ^  der  O.  Andrews  and  others,  impropriators  of  the  faid  parifli 
^^t'^i'S^^^  church  or  chapel  of  Siiint  Peter,  did,  in  Hilary  Term,  in  the 
ment  of  faddle  eleventh  year  of  ^een  Anne,  exhibit  his  bill  againft  the  faid  de« 
liorfes  in  the  fendants,  charging  the  defendant  Gij^,  to  have  occupied  lands 
common  called  within  the  faid  parifhes,  or  one  of  them,  for  one  year,  and  to 
^'^^^rX  ^^^^  ^^^  *^  ^^^^  ^^^^^  wheat,  rye,  barley,  or  other  grain, 
S.  C.  Bunb.  3!*    *°^  ^^'^^  ^^  ^^^  ^^fo  g^^^s  growing  thereon,  which  he  had  made 

into  hay,  and  had  carried  the  fame  away  without  fetting  out  the 
tithes  thereof  j  and  that  he  had  kept  feveral  cows  and  fliecp, 
from  which  he  had  calves,  lambs,  milk,  and  woolj  and  had  kept  and 
dcpaftured  feveral  horfes  and  dry  cattle,  and  had  other  tithea- 
ble  matters  and  things,  for  which  tithes  were  due  to  the  plamtiff; 
The  bill  alfo  charged  the  other  defendants  with  having  the  like 
tltheable  matters  \  and  prayed  an  account  and  fatisfaAion  for 
the  faid  tithes. 

The 
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The  defendants  GiUon  and  Sparrow  faid,  that  for  the  faid    Unshwoob 
year  they  did  keep  and  depafturci  upon  a  piece  of  ground  cal-        «x^ 
led  King*!  Afarjb,  and  a  piece  of  ground,  fometimes  called  Port-       GiiBoif. 
mans  Crofiy  and  now  called  the  Comnufn^  in  or  near  the  Borougb  Tk^  ddendantt 
fifSuMury,  fomttimcs  one  or  two  faddle-horfes  a-piece^  and  never  '*y»  *****  ^'''^'r 
more  at  a  time ;  that  the  defendant  FwVf,  during  that  time,  kept  Se  owSw^be 
one  faddle  horfe  in  the  fame  grounds;  and  that  the  tithe  for  each  ii«t>ifgh»  md  di 
horfe  was  not  yearly  worth  more  than  one  {billing  :  and  they  all  the  iitbc«  «• 
infifted,  that  tithes  were  not  tlue  and  papblc  to  the  plaintiff  for  "*»S    Uierein, 
the  fame,  in  cale  he  can  make  out  a  title  to  the  fame  j  for  that  ^^^^^^^ 
the  grounds  called  Kin^s  Marjb  and  Portmarfs  Croft^  otherwife  the  corporatioa» 
tbeCommon^  were  anciently  granted  for  the  ufe  and  benefit  of  andcbatdiextake 
the  burgefles  and  commonalty  of  the  borough  of  Sudhury,  by  «*«*«    »   fce<* 
Richard  De   Clare,  Earl  of  Gloucefter  and  Hereford,  who  was  ^^.  "*  ^ 
owner  of  the  borough  and  of  all  tithes  arifing  therein  \  that  it  tppijTthe*  pro- 
had  been  ufiial  for  the  faid  corporation  to  fet  certain  rates  on  dace  to  the  afo 
the  cattle  depaftured  on  the  faid  grounds,  and  to  apply  the  ^  ^^  V^^  ^ 
money  thereby  raifed  to  the  ufc  of  the  poor  of  the  faid  boronght  ti«fi^<*  *«»"«>>• 
who  were  not  able  to  keep  any  cattle  thereon ;  and  they  infifted^ 
that  tithes  are  not  due  to  the  plaintiff  for  the  faid  srounds ;  and 
dfo,  that  they  do  i^ot  lie  within  the  parifhes,  but  that  they 
are  extra-parochial,  and  not  lying  in  any  parifh,  as  are  feveral 
pther  lands,  in  or  near  the  town  of  Sudbury.    They  alfo  faid* 
that  there  are  other  grounds  in  the  parifh   of  Saint  Gregory^ 
wherein  the  freemen  of  the  borough  of  Sudbury  have  right  of 
common  to  depafture  their  cattle  after  the  firft  crop  of  grafs  is 
cut,  and  after  com  hath  been  carried  off  \  and  that^  in  refpeft 
that  the  tithes  of  fuch  iirft  crops  of  grafs  and  corn  are  paid  to 
the  impropriators  of  Saint  Gregory*!,  the  freemen  of  the  faid 
borough  have  been  and  ought  to  be  difcharged,  from  the  pay- 
ment' pf  tithe  herbage  for  the  grounds  laft  mentioned. 

* 

The  defendants  Gibbon  and  Voice  deniedj  that  they  had,  during 
the  faid  time,  any  cows,  fheep,  calves^  lambs,  or  other  tithea- 
ble  matters  and  things* 

The  defendant  Sparrow  confeffed,  that  during  the  faid  time 
he  had  occupied  divers  lands  in  5aiif/  Gregorys  parifh,  and  had 
corns  g;ca(s,  and  fruit,  and  faid  that  he  had  compounded  for  the 
tithes  thereof,  and  that  he  had  the  plaintiff's  receipt  for  the  fame. 

The  plaintiff  replied;  the  defendants  rejoined;  and  witnefles  Oneoftbeplaliu 
'were  examined  on  both  fides;  and  the  caufe  came  on  to  be  tifftdies,andtbt 
heard  the  fourteenth  day  of  July  17 15,    when,  upon  reading  JIJ^"^  "* 
the  proofs,  it  was  ordered  that  a  caie  Abuld  be  made ;  but      '     * 
foon  after  the  making  of  fuch  cafe,  the  plaintiff's  father  died, 
and  the  plaintiff  Sle4  his  bill  of  revivor,  and  the  procedings 
being  revived  by  order  of  the  Court,  a  casb  was  made  and 
agreed  opon  by  counfcl  on  both  fidesj  in  the  following  words^ 
viz» 

T^8 


^  •  DECREES  IN  TITHE  CAUSES 

ITuvfRwooft  The  Case.  <<  The  plaintiff  exhibits  his  bill,  as  leflee  of  the 
tfptfi«/i  «  impropriate  reftory  of  Saint  Gregory ,  and  of  the  pariOi  church 
Gibbon.  cc  or  chapcl  of  Saint  Peter^,  in  Sudbury ^  (thereby  entitling  him- 
(wnuoTcionboth  *'  ^^^^  *^  ^^^  manner  of  tithes  within  thofe  pariflies)  againft  the 
fides,  for  Che  o«  **  defendants  for  tithes,  and,  amongft  other  things,  for  the 
pinion  of  the  <^  tithes  of  the  agiftraent  and  pafturage  of  horfes,  and  other 
Cwn.  €t  barren   cattle;, to  which  the  defendants   Gibbon  and  Spar* 

*«  rowj  by  their  anfwers,  feverally  anfwer  and  confefs,  that  they 
**  and  eachof  themj  between  C/^ri/lfnaf  171 1  and  Michaelmas 
«  following,  kept  and  depaflured  upon  certain  lands  called 
*«  King*s  Mar/Bj  and  upon  a  piece  of  ground  formerly  called 
•'  p9rtmaris  Crofi^  otherwife  the  Comtnon^  fpmetimes  one  and 
**  fometimes  two  faddle  hories  ,  a-piece  y  and  the  dcfendaijic 
^<  Vluce  doth  likewife  admit,  that  within  the  time  aforcfaid,  he 
<<  did  keep  and  dcpaffure  on  the  faid  grounds,  one  faddle 
*'  horfe,  and  no  more  \  and  the  feveral  defendants  infift  that  no 
*'  tithes  are  due  for  depafturing  the  faid  horfes,  for  that  the 
•*  faid  lands  wefe  anciently  given  bjJRjcbard  De  Clare ^  Earl  of 
**  Ghucefter  and  Hereford^  who  was  owner  of  the  borough  of 
'*  Sudhury^  and  all  tithes  arifing  therein^  for  the  ufe  and  bene-* 
«  fit  of  the  burgefles  and  commonalty  of  Sudbury^  and  that  the 
^<  corporation  have  ufually  fet  certain  rates  upon  all  cattle  kept 
*<  there,  and  that  the  monies  raifed  by  fuch  rates  have  been  paid 
'*  and  applied  to,  and  for  the  ufe  of  fuch  of  the  the  poor  freemen 
*<  of  the  laid  borough,  as 'were  not  ;^ble  to  keep  any  cattle  thereon^ 
<^  and  that  the  defendants,  and  every  of  them^  have  paid  fuch 
Tht  queftioo  **  ^"^^^  ^^^  *^  fame.**  The  question  is.  Whether  tithes  for 
ftited,  the  adftment  and  pafturage  of  the  defendants  horfes  upon  King*t 

'Marjb  and  Portmarfs  Croji^  coitfefled  by  the  defendants^  arc 
due  and  payable  by  them  r 

Md  sipicd.  The  caufe  came  on  again  the  fifth  of  July  laft,  and  after  long 

debsite  thereon,  the '  (Sort  then  ordered  the  caufe  tp  fland 
over  for  the  opinion  of  the  Court ;  and  the  fame  flanding  over 
accordingly  to  receive  the  judgment  of  the  court  this  day, 

Tiie  Court  jde-  The  CoutLT  declared| '  that  no  tithes  were  dne  or  payable  hj 
cree,tbatthede.  the  defendanu  for  their  faddle  horfes,  agiftedahd  depaflmred 
frndants  «re  not  upon  Kinffs  Marjb^  and  Porimarfs  Croft^  in  the  pleadings  and  ia 
•^wutkc     the  faid  ^e  mentioned.  "^  ^         ^ 

It  is  therbupok  ordered  aK];:^.  A9Judged»  that  the  faid 
bill  be,  ^d  is  hereby,  abfolutely  difmjfTed  out  of  thia  court,  witk 
cofts.  to  be  taxed  for  the  faid  defendants,  by  the  deputy  of  his 
ihajefty's  remembrancer  (4i).  Tho.  Burt. 

Ro.  Price. 

Ja,  Montague. 

(4)  See  other  caufet  refpe^ing  tbefe  «•   Sparraw,    13.  Aau.   vol.  t.  psfr 

parties  and  others.  Underwood  v.  Drew,  536  wtu  \   and  Upcber  v.  The  Mayor 

lOk  Ann.    Underwood  v  Gibbon^  ii.  of  Sudbury  Trinity  Tenn,  19.  Geo.  3. 
Aqn»  vol.  >p«8«534*  ^36*  UndcrwoM 

£trb 
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£tre  againfi  Pike.  HiLAtTTt^ai 

3.  CtO.    !• 

SwUhan^tM^  I  'jtb  Fehruarj  1716. 

'T'HE  bill  ftated,  that  for  thirteen  years  laft  paft,  the  plaintiff  The  reaor  .o« 
•*  had  been  reftor  of  the  pariih  church  of  Martyr  Woribe^^  in  j^'^^*^ 
the  county  of  Hants^  and  entitled  to  all  tithes  arifing  and  grow.  ^^^^  diiSeht 
ing  due  therein,  and  in  the  titheable  places  thereof,  or  to  fome  tithct'of  a  field 
compoiition  in  lieu  of  them  \  that  the  defendant  is  executor  of  aukd  AfUhmi^ 
N,  Pikti  that  the  faid  N.  Pike,  in  the  years  1714  and  171C,  oc-  •^.^'*1**^ 

*    1    !• i*_i    /T« _  1  t  _j_«.i ?_     __j ^! 1 1—  ^   •(gOiiiingtncrct© 


fcTeral  mefliiages  and  lands  therein,  and  particulsirly  &  ^kind, 
field  called  A/bdown,  containing  forty  acres,  and  three  acres  ad- 
joimng  thereto,  and  grew  thereon  corn,  grain,  clover,  and  other 
titheable  matters,  for  which  he  ought  to  have  paid  tithes,  but 
that  he  died,  and  that  the  defendant  being  requefted  to  pay  the 
famcy  a»  executor,  had  refiifed  the  payment  thereof.  The  bill  * 
therefore  prayed,  that  the  defendant  might  difcover  the  particu* 
lars  of  the  titheable  matters  and  things,  which  the  teftator  had 
upon  his  faid  lands,  and  the  values,  and  admit  ^ets,  and  account 
for  the  fame. 

The  defendant  admitted  the  plaintiff  to  be  re£lor,  as  in  the  The  Mwhnt 
bill  is  ftated,  and  to  be  entitled  to  fuch  tithes  as  his  predeceflbrs  ^*y*»  •^Vj^* 
had  been  entitled  to ;  that  the  teftator,  in  the  faid  years,  held  the  ^.JoJ"lI[Id 
(aid  field,  and  the  three  acres  adjoining  ;   that  in  171;  fuch  pvcclof  themo. 
quantities  of  the  f<iid  ground  were  fown  by  the  teftator  with  corn  nafteiyor^r.^«tf* 
and  gnln,  and  that  fiich   other  titheable  matters  did  arifc  '^ij^jt^ 
thereon,  as  are  ftated  in  the  anfwer,  but  he  infiftcd,  that  the  ^wShUttoSud 
faid  lands  were  difcharged  of  tithes  ;  for  that  the  faid  lands  were  been  paid  finc« 
part  of  the  priory  of  St.  Snvitbtn^s,  in  JTinton^  and  at  the  time  of  they  wen  grub, 
the  diflblutionof  the  faid  priory  were  difcharged  of  tithes ;  for  that  ****  «Pf  «n<i  coo- 
the  faid  priorywas  one  of  the  greater  abbies  or  priories  and  vefted  JJ^my^  *^' 
in  THB  Crown  by  the  ftatute  31I  Hen.  8.;  and  that,  by  virtue 
thereof,  all  the  lands  which  were  part  of  the  poSeffions  of  the 
greater  abbies  or  monafteries  were  ever  after  to  remain,  and  be 
acquitted  of  the  payments  of  tithes  as  they  were  before  the  dif> 
iblntion ;  that  the  faid  lands  were  formerly  wood  grounds,  and 
that,  fourteen  years  fince,    the  underwoods  growing  thereon 
were  grubbed  up,  and  the  grounds  converted  to  tillage.    But  he  / 

confefled,  that  firom  that  time,  the  occupiers  thereof  had  paid 
to  the  plaintiff,  and  his  predeceflbrs,  the  tithes  of  corn,  grain, 
and  grafs,  arifing  thereon,  until  the  year  17159  when  the  tef- 
tator refuied  payment. 

The  plaintiff  replied ;  the  defendant  rejoined  j  and  witnefles  The    t vldenac 
were  examined  on  both  fides,  and  upon  reading  letters  patent,  '^"^t 
made  the  thirty-third  year  of  Henry  tbe  Eightby  of  the  grant  of 
the  pofieffions  of  the  priory  of  Saint  Swithin*f,  under  which 
the  defendant's  teftator  claimed  the  lands  out  of  which  the 

I  plaintiff 
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£yss         plaintiff  demanded  tithes  ;  and  reading  the  depofitions;  tnd 
H^        upon  confideration  thereof,  and  of  what  was  infifted  on  by  the 
counfel  of  both  parties, 

aadthe  tiChctdtf*        It  IS  ORDERED  AMD  DRCREED   BTTHE  CoURT,  that   the   <}e* 

<i*^  fendant  fliall  account  with  and  fattsfy  the  plaintiff  for  the  value 

of  the  tithes  of  the  com  and  grain,  and  other  titheable  matters 
and  things,  which  did  grow  and  arife  upon  the  faid  dofe  called 
Jjhdffwnt^  and  all  other  the  grounds  held  and  occupied  by  the 
teftator,  within  the  faid  parilh,  during  the  years  }jL  the  bill  men- 
tioned, and  that  it  be  referred  to  the  deputy  to  take  the  faid 
account. 

HiiAiTTsiif  Reddingtok  azahijl  Nice. 

J.  Geo.  I.  ^     -^ 

Suffoll^  %']th  February  171& 

Zl?  ^i!f  •  ••  TPHE  bill  ftatcd,  that  W.  Edgelej,  clerk,  had  been  reftor  of 
t^^iStr^^^,  t^c  parifh  church  of  Stradi/bally  in  the  county  of  SufoU^ 

in^tf^ydaiim  'or  ten  years,  and  that  he,  and  all  claiming  under  him,  have 
«Uci(bciinkind«  been,  and  are  of  common  right,  entitled  to  and  ought  to  re- 
ceive all  manner  of  tithes,  both  great  and  fmall,  ariiing,  &c.  Im 
the  faid  parifh,  and  the  titheable  places  thereof;  that  the  faid 
William  Edgeley^  being  reftor,  did  by  indenture  tripartite,  dated 
the  fifth  March  1711,  demife  and  to  farm  let  to  the  plaintifis 
the  faid  tithes  both  predial  and  perfonal,  of  what  nature  or  kind 
foever,  yearly  belonging  thereto,  for  fix  years,  at  fixty-nine 
pounds  a-year,  if  he  fhould  fo  long  live  }  that  by  virtue  of  Che 
faid  leafe,  the  plaintiffs  have  been,  and  are  entitled  to  all  manner 
of  tithes  of  corn,  grain,  hay,  and  all  other  tithes  whatfbcvcr 
fince  Michaelmas  17 11,  and  to  all  rates,  compofitions,  and  cuf- 
tomary  payments  for  the  fame  }  that  the  defendant,  with  feveral 
others,  from  the  faid  Michaelmas^  have  been  owners  and  occu- 
piers of  feveral  meffuages,  lands,  tenements,  and  hereditaments, 
and  have  had  divers  quantities  of  com,  grain,  hay,  grafs,  and 
feveral  forts  of  fruit,  and  have  kept  and  depaftured  feveral 
milch  cows,  iheep,  mares^  and  fows,  from  which  they  have 
had  calves,  lambs,  and  other  titheable  matters  \  the  tithes 
whereof,  and  all  compofitions,  ought  to  have  been  paid  to  the 
plaintiffs  by  the  faid  demife,but  which  the  defendants  had  refufed 
to  pay,  pretending  that  their  lands  are  tithe  free,  or  covered 
by  a  modus.  The  bill  therefore  prayed  a  difcovery,  and  an  ac- 
count of  the  quantities,  qualities,  and  values  of  their  tithes. 

The  defendant  The  defendant  Nice^  by  his  anfwer,  faid,  that  the  faid  William 
foysthathtcooy  Edgelej^  during  the  time  in  the  bill  mentioned,  may  have  been 

ffiffTJr**!^  ^^  ^"^^  ™*y  ^  '^'  ®^**  ^^  I^'*^»  ^^^  ^**  ^  ^^^  ^^  "^ 

Si^et  of  put  of  ^^^^^  t:laiming  under  him,  are  entitled  to  all  tithes  of  cora^ 
his  lands,  at  iL  grain,  and  hay,  and  other  tithes  belonging  to  the  faid  reftory,  but 
17s.  6d.  a- year,  that  he  knew  not  that  he  had  demifed  to  the  plaintiffs  the  tenths 
andcbac  tbeother  ^  tithcs,  cithCT  predial  or  perfonal,  belonging  to  the  faid  rcAory, 
itti.    ^  but 
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but  had  heard,  that  the  plaintiff  RedJington  had  fome  demife  or   KiDi>tfi«T<w 
kafe  of  the  tithes  from  the  faid  rcftor ;  that  the  defendant,  belie  v-        ^^^ 
ing  that  the  faid  tithes  did  belong  to  the  faid  Edgdey^  and  chat  he 
b^  power  to  let  or  difpofe  thereof,  he,  about  ^on/  17  la*  came 
to  an  agreement  with  theplaintiff  i?^^//fg/6/f  for  all  his  great  and 
fmall  tithes  and  other  dues,  belonging  to  the  faid  r^dory,  for 
fix  years*  from  Mkbadmas  1 7 1 1 ,  to  and  for  the  only  proper  ufe 
and  behoof  of  him,  his  heirs,  and  afligns,  and  that  Reddington  gave 
tim  areceipt  for  the  fame,  excepting  for  thofe lands  which  are  tithe 
free  \  that  neither  at  the  time  of  the  faid  agreement  nor  at  any 
other  time,  did  he,  nor  doth  he  now  pretend,  that  there  was 
aay  ancient  modus^  fiim  of  money,  or  compofition,  due  or  paya- 
ble in  lieu  of  any  manner  of  tithes  belonging  to  the  reAory,  fave  and  he  fets  loth 
as  follows,  twz.  for  every  milch  cow  and  her  calf,  one  Ihilling ;  fcvenl  m^s 
kit  Vfcrj  fow  and  ten  pigis,  one  pig,  if  but  feven  the  fame,  if 
fewer  none  for  tithes ;  for  every  lamb,  fixpence ;  for  every  ten 
geefe,  one,  if  but  feven  the  fame,if  fewer  none  for  tithes;  of  wool, 
one  tenth   part  ;  for  every  acre  of  grafs  mown,  fixpence ;  of 
garden  fruits,  one  tenth  ;  as  to  herbage  and  dry  cows,  he  knew 
not  the  cuflom,  becaufe  he  never  had  any,  but  that  he  had 
agreed  with  the  re£lor  and  his  leflees,  for  all  his  great  and  fmall 
tithes,  and  had  paid  them  a  compofition  for  the  fame,  according 
as  he  could  make  an  agreement,  which  was  fometimes  twenty-five 
fliillings,  or  thirty  fhillings,  but  never  before  the  faid  agree- 
ment with  the  plaintiff  Reddington,  at  two  pounds,  feventeen 
jhillings,  and  fixpence,  a-year.     He  confeiTed  that  at,  and  long 
before  the  faid  agreement,  he  did  and  doth  Infifl,  that  divers 
hnds  withhi  the  bounds  of  the  faid  parifh  are  difcharged  from 
paying  any  tithes  of  corn  and  grain  growing  thereon,  to  the 
reflor  there ;  and  that  for  all  the  time  mentioned  in  the  faid  bill,  ■ndemltlethjin- 
he,  the  defendant,  was  and  is  well  entitled  to  all  tithes  of  corn  ^«*f  *o  ^^  '■od» 
and  grain  growing  upon  the  fame,  as  a  portion  of  tithes  hereto-  Jj^"«***«fr«« 
fore  belonging   and  payable  to  the  reftor  of  Denfion  \  for  that  from  The  ^reaor 
ypin  Raj^  of  Denflon^  was  feifed  to  him  and  his  heirs   in  fee  oiDtnpm 
fimple  of  and-  in  all  tithes  of  corn  and  grain  yearly  growing,  &c« 
m  or  upon  all,  every,  or  any  the  ciofes  or  pieces  of  land  or  paf« 
ture,  or  any  part  of  them,  or  any  of  them  lying  or  being  within 
the  bounds  or  perambulations  of  Siradifljall  aforefaid,  to  the  faid 
church,  reftory,  or  impropriate  parfonage  of  Den/hn  belonging, 
and  being  fo  feifed,  the  faid  J.  Ray^  by  indenture,  dated  the 
fourth  of  June  i6o79between  the  faid  J^RayAnd  Richard  Scriven^ 
in  confideration  of  forty  pounds  paid  to  Rafs  father,  did  grant, 
bargain,  and    fell  to  the  faid  Richard  Scriven^  his  heirs,  and 
affigns  for  ever,  all  thofe   the  faid  tithes  of  corn  and  grain 
yearly,  to  be  growing,  &c.  in  or  upon  all,  every,  or  any  of 
the  ciofes,  pieces,  or  parcels  of  land  or  pafture,  or  any  part 
thereof  in   Stradijhall,  particularly  mentioned,  bounded,    and 
abutted  in  a  fchedule  to  the  faid  indenture,  and  all  his  reverfion, 
remainder,  right,  title^  &c.  to  the  faid  R.  Scrivin,  his  heirs,  and 

faid 


^ 
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Roi>iir«T«ii  affignSy  at  two  pounds^  feventeen  {h3Ungs»  and  Gxpenot  rjeeuv 
^^  foreyer;  and  that  about  March  laft,  he  paid  him  the  fiune 
for  one  ytxc%  for  all  his  tithes  ending  at  Midaehnas  1712 ) 
that  the  iaid  tithes,  at  the  cioie  of  executing  the  faid  in^ 
denture,  did  belong  and  were  due  and  payable  to  the  reftor 
of  Det^on^  and  not  to  the  reAor  of  Stradifit^M  %  that  the 
faid  £•  Scr'tven^  by  virtue  of  the  faid  indenture*  and  payment  of 
the  faid  forty  pounds,  became  and  was  abfolute  purcbafor  of 
fuch  tithes^  to  him  and  his  heirSf  for  a  valuable  confidentioD. 
He  faid»  that  he  believed  the  faid  tithes,  by  feveral  defcents,  coa» 
veyances,  &c.  did  defcend  or  come  to  5L  Brife  and  EBxakib 
his  wifci  for  their  lives,  with  divers  remainders  over»  fevenl 
years  bdEbre  the  plaintiffs  do  by  their  Ull  pretend  to  be  leifeei 
of  any  tithes  demanded  by  them,  for  a  valuable  confideration } 
that,  by  deed,  dated  the  twenty-eighth  of  Ncvemhir  1705,  the 
faid  S.  Brifi^  being  tenant  for  life  of  all  the  faid  tithes,  did 
demife  to  the  defendant  all  that  mefTuage  or  manor-faoofei 
called  Shordkvfesy  with  out-houfes^  ftc  arahle  lands,  meadow, 
pafture;  ley,  and  feeding  grounds,  and  all  the  ririlt  of  commooi 
the  great  and  little  marihes,  and  the  tithes  ana  quit  rents  be* 
longing  thereto,  as  the  fame  mefliiage,  &c.  were  lyine  and 
being  in  Stradj/haU  aforefaid,  to  hold  the  fame  from  Mu&nlmat 
then  laft  paft,  for  nine  years :  and  thereupon  he  infifted,  diat 
he  was  well  entitled  to  all  the  faid  tithes  as  aforefaid,  and  he 
fet  forth  the  faid  grounds  and  lands»  and  his  titheaUe  matters 
■  growing  thereon. 

'the  bm  difinif-      ^^^  plaintiffs  replied ;  the  defendant  rejoined  \  alid  witoeflcs 
^  *  were  examined  on  both  fides,  and  upon  reading  the  depofition$| 

and  alfo  the  deed,  dated  the  fourth  of  Jufti  1607,  and  the  fchc- 

dule  annexed,  and  on  full  debate  thereon  { 

It  IS  ORDERED,  ADJUDGED,  AND  DECREED  BT  THE  CoDRTi 

that  the  bill  ihall  be,  and  the  fame  is  hereby  difmiffedi  with 
cofts,  to  be  taxed  for  the  faid  defendant. 

Tko.  Burt. 

Ja.  MONTAGUBt 
N«  B.    See  another  caufe,  p. 

^3."^^"'  J^^^^  ^S^"^^  TlPP'.NO. 

Berk/bire^  ^2^  M^tf  Ijif. 

The   vicar   of  npHE  bill  ftatcs,  that  for  fourteen  years  paft  the  plaintiff  had 

MtrikMif     an   A    b^cn  vicar  of  the  parifli  church  of  Mafkbam^  in  the  county 

^^'*  cWmi  ^f  2erhs^  and  entitled  to  all  fmall  tithes,  and  aU  other  vicarial 

**•  tithes,  dues,  and  offerings,  which  ought  to  have  been  fet  out  by 

all  the  inhabitants,  and  paid  to  the  vicar  j  that  the  defendantj 

for  ten  years  paft,  had  been  owner,  in  his  own  right,  of  a  mcf- 

fuage>  farm,  lands,  orchard,  and  garden,  and  in  each  year  baa 

kept  milch  cows,  which  had  calves  and  milk,  and  alfo  had  ihee^ 

which  bid  lambs  and  wool,  and  had  depaftured  other  ibeep,a&d 

foW 
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Ibid  the  fame  before  fhcaring-time,  for  which  the  faid  plaintiff  JpvU 
\s  entitled  to  an  herbaire  tithe  ;  that  he  had  kept  fows  which  had  fS^'lfl 
pigs,  and  had  yearly  made  hay,  and  had  feveral  other  titheable 
matters,  which,  for  feven  years  paO,  he  had  detained  from  the 
plaintiff,  and  had  alfb  kept  back  his  tithes  from  his  father  for 
three  years  before.  The  bill  therefore  prayed  to  have  a  difcO- 
very,  and  account  for  the  fame. 

The  defetidant  G.  Tapping  faid,  that  he  and  his  father-in-law  Th*  defending 
had  been  owners,  occupiers^  and  pofleflbrs  of  the  meifuage,  farm,  tender*  61. 6«» 
and  land  in  the  bill  mentioned ;  and  that  he  believed  his  father, 
lA  his  life-time,  had  paid  the  plaintiff  all  his  dues.  He  admitted, 
that  he,  ih  right  of  his  wife,  was  his  adminiflrator,  and  had  aflets 
JTufficient  to  Satisfy  the  plaintiff's  demand  ;  and  aveiredi  that  he 
had  tendered  to  hiih  fix  guineas  for  the  Value  of  all  his  fmall 
tithes,  together  tv^ith  JBfty  il:|illings  for  bis  cods* 

To  which  anf^er  the  jJlain^iff  tobk  exceptions,  for  that  the 
defendant  hdd  not  fet  forth  the  quantities  smd  Values, 

The  defendant  fubmittcd,  and  put  in  a  fecond  infufficient  anddlei; 
aolwer  ;  and  before  the  plaintiff  qould  fet  down  the  former  ex- 
ceptions, he,  the  defendant,  died,  and  left  the  other  defendant 
Cattennt  his  executrix* 

The  plaintiff  thereupon  filed  hi3  bill  of  revivor  agaiilft  hei'i  Proceedingt  it* 
and  (he  appeared  and  put  in  her  anfwer,  and  confeffed  affets,  and  vivcd. 
did  not  oppole  reviving  the  formet*  proceedings. 

The  jilaintiffi  on  the  twenty-eighth  dAy  of  Nbvember  laft,  ill  The  plalntlffb/- 

regard  he  could  have  no  difcovery  of  quantities  or  values  froril  ^*"  ^^  ^^^  '**• 

the  defendant,  was  willing  to  take  the  fix  guineas  offered  by  her  couW*not%et  \ 

teilator,  with  cods  to  be  taxed  \  aiid  the  defendant  \^as  drdeted  difcovery  ;   but 

to  fliew  caufe.  the  offa  it  rt* 

fufcd. 

And  thereupon,  oti  the  feVertth  of  Decefnh^  Idft,  flie  fhewed 
caufe,  and  refofed  to  accept  the  plaintiff's  offer  ;  and  thereupon 
the  order  was  difcharged,  but  with  provifb,  that  hotice  fhould 
be  taken  that  the  plaintiff  would  have  accepted  of  the  offer  of 
the  defendant  G.  Tippiftg  in  full  of  bis  demands  for  fmall  tithes, 
ivith  his  cods  to  be  taxed  |  and  it  wa^  ordered  that  the  for^ 
mer  proceedings  fhOuld  ftand  revived  \  and  that  the  [Plaintiff  be 
at  liberty  to  fet  his  caufe  do^rti,  upon  bill  and  anfwet. 

.  The  defendant  being  duly  ferVed  with  proccfi  offnbpasna  t<J 
hear  judgment,  the  caufe  cattie  bn  to  be  heard  this  day  ;  and  on 
reading  the  order  of  the  fevcnth  day  of  December  Uft  j 

It  is  ordered  by  the  Court,  that  the  defendant  C.  Tippirig  The  ci.  6t.  or- 

fcali  forthiirith  pay  to  the  plaintiff  the  fum  of  fix  guinea?,:  in  fulj  dcred  tdbe  paid, 

•f  his  demand  for  tithes,  as  well  due  from  her  faid  tcftator  as  !J1^^^  •*•*** 

VoL.IL  F  from '''^'^^^^^•V 
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jove»         from  her  &tlier,  together  \vith  hb  cofts,  to  be  taxed  by  the 
agnwji        deputy. 

•^"'"•«-  THo.BuRr. 

Ro.  Price. 
J  A.  Montague. 

J.  FORTESCUK  ALANIX 

'^^G.Z"**'  White  agahifi  Keate  and  Others. 

Berhjbirej  ^th  June  1717- 

HW  JiiT'  fn  T^^  ^*^^  ^^^^'^^  ^^*^  ^^^  plaintiflF,  for  twenty-eight  years  paft, 
£eriZl7yC\7aai%  ^^  ^^^  ^'^^^  ^'^  ^^^  pariflb  of  Hagbourne^  in  the  county  of 

the  tithes  of  BitJuy  and  was  entitled  to  receive  from  all  the  parifhioaers  all 
com,  grain,  and  tithes,  both  great  and  fmall,  belonging  to  the  faid  vicarage  9  that 
hay  }  the  agift-  ^j^^  plaintiff  and  his  predeceffors,  by  virtue  of  fome  ancient  endow- 
anT^  all  "other  '^^"^f  °^  ^7  cuftbm,  time  out  of  mind,  ought  to  have  all  manner 
vicarial  tithes  of  tithes  of  corn,  grain,  and  hay  (ii),on  tl^  ancient  iuclofiiresy  and 
arifing  in  hag.  particularly  from  certain  incloicd  lands,  oclled  Hagheume  Tknm^ 
^*'^!L  ^"'  Haghmrne  Park^  and  Church  Mead^  lying  in  the  faid  pariih ; 
M^  cLch^'  all  the  tithes  for  feeding  barren  cattje  ;  the  tithes  of  milk 
Midd*  arifingfrom  all  milch  cows  fed  on  the  faid  ancient  inclofures\  and 

the  tithes  of  wood  and  underwood  growing  on  the  faid  inclofurcs 
or  in  the  hedges-rows  ;  that  all  the  faid  tithes  had  been,  for 
many  years,  duly  fet  oot  and  paid  to  the  plaintiff*  and  to  his 
predecefforsy  or  fome  compenfation  made  to  them  or  him  for  the 
fame  ;  that  they  had  alfo  received  aH  fmalj  tithes  of  calves, 
pigs,  pigeons,  fruit,  and  other  fmall  tithes  (except  wool  and 
lamb),  arifing  in  the  faid  parift  ;  that  the  defendants  Afridgi 
and  Longford  had,  for  twenty-eight  years  laft  paft,  been,  and  ftill 
were,  occupiers  or  tenants  of  Hagbwrne  Do%vn  ;  that  they  yearly 
cut  and  carried  away  much  corn,  grain,  and  hay,  the  tithes  of 
all  which  yearly  belonged  to  the  plaintiff,  and  were  yearly 
'  worth  five  pounds  5  that  they  had  yearly  fed  thereon  barren 
cattle  and  milch  cows,  and  cut  therecm  wood,  the  tithes  of  which 
belonged  to  the  plaintiff,  and  were  yearly  worth  three  pouiids ) 
that  when  the  defendant  Jffridge  firft  became  owner  or  tenant 
of  Hagboume  Dawn,  One  J.  Keate,  deceafed,  was  tenant  or 
proprietor  of  the  reflory  of  the  faid  parifli,  and  fo  conlinned 
until  he  died  in  1 702,  from  which  time  the  defendant  Ktatiy  hif 
widow,  continued  proprietor  thereof ;  that  fhe  and  her  faid 
huiband,  pretending  to  be  entitled  to  the  tithes  ariiing  on  the  faid 
Hagbourne  Doivn,  in  right  of  the  faid  reftory,  had  prevailed  upon 
the  other  defendants  to  pay  them  the  aforefaid  tithes  ;  that  the 
plaintiff,  in  the  year  1 708,  filed  his  bill  againft  the  faid  defendant 
M,  Keate  and  Hyde,  for  the  recovery  of  tithe  hay  on  Hagbountf 
Park  and  Church  Mead,  and  for  the  feeding  of  the  faid  grounds  \ 
that  they  put  in  their  anfwcr  thereto  j  tliat  the  caufe  was  heard,and 
the  defendants  decreed  to  account  for  the  thhcs  thereof,  which 

(c)  Sec  the  cafo  of  Cray  9.  Sawyer,  vol  2.  paga  147. 

they 
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ttcy  did  to  that  time  ;  that  the  defendant  Mary  Keate  had,(ince       Wiitit 

the  faid  decree,  fed  the  faid  grounds  with  milch  cbws  and  other         H'^fi 

cattle,  and  had  refiifed  to  pay  the  tithes  thereof,  pretending,  that     .  ^^'^^*  ^. 

no  titnc  milk  was  duej  but  a  modus  of  threepence  cow  j  that  if  any 

fuch  modus  exifted,it  extended  only  to  fuch  milch  cows  as  were  fed 

IB  the  comaioilable  places  in  the  faid  parifh,  and  not  to  thofe  that 

were  fied  bn  the  iruhfures  and  the  faid  othfer  grounds ;  that  the 

defendant  Mary  Keatt  fince  the  faid  decree  had  been  occupier 

br  proprietor   of  fcveral  orchards,  and  particularly  of  a  ntvt 

orchard,  from  which  fhe  had  much  friiit,  beans,  pcafe,  grainy 

turnips^  and   pigeons,  the  tithes  of  all  which  belong  to  the 

phintiff,  arid  were  yearly  worth  four  pounds,  which  fhe  f efufed 

to  pay,  pretending,  that  the  tithes>were  due  to  the  impropriator, 

and  not  to  the  vicar.    The  bill  therefore  prayed,  that  the  faid 

defendants  may  account    for  all  the  titi^cs  they  had  in  the  faid 

years  i    that  the  plaintiflfs  right  to  them  may  be  eftablifhed 

by  the  decree  of  this  court  \  and  that  the  defendan!  Mary  Keate 

may  admit  alIctS|  and  fet  forth  an  inventory  of  her  hufband*^ 

perfonal  eflate. 

The  defendant  Keate  admitted  thd  phintiff  to  be  vicar  of  the  The  defendint 
parifh,  and  as  fuch  entitled  to  all  the  vicarial  tithes  ;  and  faid,  ^^^  ^f^f^ 
that  fhe  and  her  late  hiifband  were,  and  that  fhe  flill  was  pof-  "/|^^^''^ 
fcflcd  of  the  reftory  of  the  faid  parifh,  by  virtue  of  a  leafe  from  H^g^nu,  ^in- 
Lord  Craven^  and  as  fuch  entitled  to  the  refl  of  the  tithes  arifing  fids  on  a  madusi 
in  the  faid  parifh  $  and  fhe  inlifted,  that  no  tithe  in  kind  waa  >"  ^^  ^  ^^ 
payable  for  milk  or  calves  in  the  faid  par i(h  to  the  plaintiff,  but  ^^^^^.f  ."** 
that  a  certain  ntodus  was,  and  foi^  time  immemorial  had  been  paid  *     ' 

to  the  vicar  there,  wz.  threepence  for  every  new  milch  cow  fed  in 
the  faid  parifh,  in  lieu  of  tithe  milk ;  and  for  every  farr  milch  cow^ 
twopence;  which  payments  were  yearly  made  zt  Lammas  i  that  the 
left  fhouldef  of  tvery  calf  fallen  and  killed  was  paid  in  the  faid  pa- 
rifh ;  but  if  fold,  the  tenth  penny  of  the  value  which  the  calf  fold 
for;  and  if  weaned,three  halfpence  at  Zi^7///;m^  was  payable  to  the  vi- 
car, ihlieu  of  tithe  calves  >  and  fhe  faid,  that  this  modus  was  in  quef- 
tion  by  the  plaintiff*^  former  bill,  and  was  fully  proved  ;  and  fhd 
alfo  iofifted^that  the  faid  modus  was  general  throughout  all  the 
faid  parifh,  and  not  limited  to  any  particulair  places  ;  and  that  no 
tithe  milk  or  calf  was  paid  there  wherever  the  cows  depaflured  * 

there.  She  alfo  faid,  that  the  tithes  of  com,  grain,  hay,  and  wood^  and  tfiat  th^ 
growing  on  Hagboume  Down  always  belonged  to  and  was  paid  to  "^^*^  ^^  ^^^* 
the  farmer  of  the  faid  vicarage,  and  never  to  the  vicar,  fave  by  ^-"»  *"^  i*^* 
miftake. .  She  admitted  fuch  decree  and  pleadings  as  ftated  in  bourne  Doum  i^- 
the  bill,  and  that  the  plaintiff  was  entided  to  all  foiall  tithes,  lonj^  to  her  as 
except  wool  and  lamb,  and  tithes  of  milk  and  calf,  for  which  hnproprianix  of 
theiaidmo^M- was  payable  ;  znd  th^t  z  garden  permy  wzs  pay  ab\c,  ^^^^^^Vi 
m  lieu  of  the  tithes  of  garden  fhiff.  She  alfo  laid,  that  fhe  never  an<lfay»ithat  A. 
was  occupier  oE  Hagboume  Down^  but.  was  of  Church  Mead  and  ^,"^*p^^  ^^ 
Uagbourne  Park  fince  the  faid  dccr^^c^  and  had  fed  the  fame  >vith  church  Meed 
Kiich  cows^  for  which  fhe  had  paid  the  plaintiff  the  faid  modus ^  the    Uthes    oi 

Y  i  'which  y^^^  ^<  *!** 

tendered ; 
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w»iT«  which  he  had  accepted,  except  for  the  yean  17x3  and  1 714,  for 
^^ft  which  faid  years  (he  .tendered  him  elevenpence  halfpenny  and 
AWD  OTHiKt.  one  {hilling  and  twopence  halfpenny,which  he  refufed  to  accept; 
that  the  or-  ^^^  therefore  flic  fct  forth  her  tithcable  matters  for  the  faid 
chards  being  two  years.  She  alfp  infifted,  that  no  tithe  hay  was  payable  for 
taken  from  the  hay  cut  in  any  of  her  orchards,  for  that  they  being  taken  out  of 
*^i?'"°h"io  ****  ^^^  common  the  tithe  thereof  belonged  to  the  impropriator, 
^jt^ct  e  ng  to  fji^fajd^that  fl>e  had  paid  to  the  plaintiff  a^flrrf^/i/tf/7//j?,which,by 
tlut'ihe  had  not  *^^  cuftom  of  the  faid  parifh,  is  payable  for  the  tithes  of  gardens, 
fed  any  bantn  She  alfo  faid,  that  fince  the  faid  decree  fhe  had  fed  no  other 
cvLxltontbePark  cattle  but  mllch  cows  on  Hagbourne  Park  and  Church  Mead\  and, 
or  tbt  Mead.      fince  this  fuit,  only  with  horfes  for  tillage,  for  which  no  tithe  is 

payable,  nor  for  any  young  breeding  up  for  the  pail^  nor  for 
flicep,  the  tithe  wool  and  lamb  being  payable  to  the  reSory. 
She  alfo  averred,  that  the  feveral  tenders  were  made  before  the 
commencement  of  the  fuit,  and  that  flie  was  ready  to  pay  tlie 
fame  for  the  faid  tithes. 

The  other  two  defendants  admitted  the  plaintiff  to  be  vicar, 
and  as  fuch  entitled  to  all  manner  of  tithes,  both  great  and  fmal), 
arifing  out  of  all  ancient  inclofures  within  the  faid  pariih  (except 
wool  and  Iamb). 

^  tt^W  '^^  defendant  Langford  faid,  that  he  had  known  Hagkume 
Dvton  fi^  that  DowH  for  Cxty  years,  and  that  it  was  during  that  time  inclofed 
•w  tithes  thereof,  andufed  as  pafture;  that  for  moft  of  that  time  the  plaintiff's  prc- 
except  wool  and  deccffoT  claimed  all  the  tithes  arifing  from  the  faid  down,  except 

th^^^'uT^^ff  *^  ^^°^  ^^^  ^^"^^  *  ^^^^  ^^^^  ^^^^  P^^^  ^°  ^""^  °^  compounded  for, 

and  he  believed  they  were  worth  four  pounds  p^r  annum  \  and 

that  the  plaintiff  was  paid  them,  as  his  predeceffor  had  been, 
without  any  hefitation  or  denial ;  but  that  foon  afterwards  the 
defendant's  late  hufband,  who  was  then  impropiyator  or  tenant 
thereof,  fet  up  a  title  to  the  tithes  of  Hagbourne  Down  j  that  foon 
after  fuch  difpute,  the  defendant  Jfridge  took  a  leafe  of  the 
faid  down,  and  not  willing  to  conteft  the  fame  had  paid  the 
defendant  Keate  four  pounds  a-year  for 'the  tithes  of  wool  and 
lambs  ;  that  he  held  it  three  years,  and  that  then  the  defendant 
Langford  took  it.  He  faid,  that  whilft  he  was  tenant  thereof  it 
was  meadow  and  pafture  ground  ;  that  he  fed  part  of  it  with 
cows,  and  paid  money  in  lieu  of  the  tithe  of  milk  in  kind,  but  that 
he  knew  not  how  much,  the  fame  being  valued  among  his  privy 
tithes,  but  believed  that  it  was  one  pound,  one  fliilling  a- year. 
He  infifted,  that  he  had  paid  the  plaintiff  for  all  tithes  yearly 
according  to  agreement  ;  and  that  he  had  agreed  with  the  de- 
fendant Keate  for  the  tithes  of  wool  and  lambs. 

^"'^"^^I'^efL'^  The  plaintiff  replied  ;  the  defendants  rejoined  ;  and  witncflcs 
^th^^siw  \l\Z  ^^^  examined  on  both  fides  •,  and  upon  reading  the  dcpofitions, 
titled  to  the  and  on  debate  of  the  matter,  a  trial  at  law  was  directed  upon 
,  tithes  of  corn  this  iffue,  "  whether  the  plaintiff*  vicar  of  Hagbourne^  or  the 
and  hay  on  w»^.  ,« impropriator, 
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^  impropriator^  is  entitled  to  the  tithes  of  corn  and  hay  ariiing       Writs 
«  on  Hagbourne  Down  ?"  ^i'^^'fi 

And  it  wasorderedj  that  the  defendant  do  account  for  all  ^""^  Oth«h, 
fmall  tithes  and  titheable  matters  demanded  by  the  bill  (except  Tbe  defendant 
wool  and  lamb),  arifing  in  the  pariih  oi  Hagbourne  during  all  the  o«^e'«<*  «o  re- 
time in  the  bill  demanded  j  the  deputy  to  toke  the  faid  account,  ^'  ^^  ^* 
and  the  cofts  to  be  referved.  l^^^ 

A  trial  was  accorduigly  had,  on  the  twenty-ninth  of  July  iaft,  a  venlia  for 
and  a  verdid  was  givea  for  the  defendant,  as  appeared  by  the  the  defendant  as 
fofles.  to.hcuited 

*  •'  the  Doim, 

After  pronouncing  the  faid  decree,  the  defendant  Keate  pre-  Tbe  defendant 
fented  a  petition  for  a  rehearing,  fetting   forth,  that  flie   was  P«>c"««  »  r«- 
aggricved  by  fo  much  of  the  decree,  whereby  an  account  was  J^Tf'"  ^  ^ 
generally  direAed  to  be  taken  of  all  the  fmall  tithes  and  titheable  mHk  and  calves 
matters  demanded  by  the  bill  (except  wool  and  lamb)  ariiing  in  and  gaidens  art 
the  faid  pariih  of  Hagbourne  during  the  time  in  the  bill,  for  that  «Wo^«*  •«<*  •• 
no  notice  was  taken  in  fuch  decree  of  the  modufes  as  to  the  tithes  "•^******^ 
of  milk,  calves,  and  gardens,  before  mentioned  ;  and  ihe  hoped, 
that  ihe  ihould  be  enabled  to  ihew  that,  the  iziii  modufes  ought  to 
be  eftabliihed,  and  that  the  account  of  the  fmall  tithes  demanded 
by  the  bill  ought  to  be  taken  according  thereto  from  the  time 
whereto  the  plaintiff  was  fatisfied  under  the  firil  decree,  and 
only  in  refpeft  of  the  particular  clofes,  and  not  over  the  whole    • 
pariih  \  and  that  the  plaintiff  ihould  be  examined  upon  interro* 
gatories  of  what  he  had  received,  and  the  mailer  ihould  ilate  tQ 
die  court  refpedting  the  tenders^  &;c. 

On  the  twelfth  day  of  Fehruaryy  the  defendant  obtained  the 
order  for  rehearing  a?  to  the  matters  above-mentioned,  on  pay* 
ment  of  five  pounds  coils,  which  were  paid ;  and  upon  reading 
the  faid  petiti'op  ^nd  order,  and  the  decree,  and  the  former  bill 
and  anfwer  in  the  pleadings  mentioned  ;  and  alfo  an  order  of 
the  fifteenth  oJF  July  171 1  ;  au  account  of  tithes  ;  and  a 
receipt  dated  the  twentieth  of  Ofhber  171 2  j  and  on  reading 
feveral  proofs  on  both  fides  in  this  and  the  fonn^r  caufe^  and 
hearing  what  could  be  alledged  on  both  fides  j 

It  is  ordered  by  the  Court,  that  the  defendant  M.  Keaie 
be  relieved  upon  her  petition  for  rehearing  ;  and  that  the  feve- 
ral modufes  mentioned  in  her  faid  petition  he  efiabliihed  \  and 
that  the  defendant  do  account  for  the  tithes  of  milk,  calves,  and 
gardens  in  the  pleadings  mentioned,  according  to  the  faid  feve- 
ral modufes  j  and  it  is  referred  to  the  deputy  to  take  the  faid 
account,  and  to  certify  the  tendei^  made,  and  what  the  plainti^ 
has  received.  . 

As  to  the  matters  for  which  the  ifliie  was  direftcd  and  tped,  Theviar  moves 
the  plaintiff  moved  for  ii  new  trial  i  and  tht  pojlea  being  r?ad,  ^^^^^^^ 
^d  Mr.  Bar^n  Fo&T£Scu£  certifying  to  the  court  that  the 

f  3  i^dgc 
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Wairr      j«dge  was  very  well  fatisficd  with  the  vcrdift,  and  that  it  was  91 


^  fair  and  Juft  one, 

AHD  OTHBit.  Jtp  is  euhthbr  ordered,  on  the  twcntyrfifth  oiFebnuaj 
aad  the  billy  as  1 7 1 7*  that  the  faid  hill»  as  to  fuch  part  thereof  on  which  the 
S  ^^Z^^dL^  ^"^  '^"^  ^*'  dircftcd  and  trial  had,  Ihall  ftand,  and  be,  and  is 
^faiflSr^^'  hereby  abfolutely  difmiflcd,  with  cofts  both  at  law  and  in  equity, 

to  be  taxed  by  the  deputy  remembrancer  of  this  court. 

Report  in  ftvoMT  Qn  the  thirteenth  of  July  17  20*  in  purfuance  of  the  faid 
ot^     defend-  ^^  jj^r,  the  deputy  made  his  report,  dated  the  thirtieth  of  Jwu 

laft,  e^  parte  for  the  defendants,  the  plaintiflT  declining  to  feing 
in  his  charge  5  and  upon  reading  the  decree  and  report,  and 
no  counfel  attending  for  the  plaiuti^  and  no  exceptions  being 
taken  theretO| 

Th«  report  900-  It  IS  ORDERED  BT  THE  CoURTthat  thc  faid  rcpoft  be  ratified 
ftrmcd.  jjjj  J  confirmed  ;  and  that  the  defendant  do  forthwith  pay  to  the 

faid  plaintiff  one  pound*  two  ihi^ings»  and  fourpence  three 
^*- V  i^"^^  farthings,  fo  reported  due  to  thc  plaintiff ;  and  that  the  bill  dot 
With  coft*,         ^231^  difmiffed  with  cofts,  to  be  taxed  by  the  deputy  remem- 
brancer of  this  court,  to  be  paid  by  the  plaintiff  tq  the  defendant 
Mary  £^cafe. 


T»iH.  TiiM,  Mason  ap;ainff  Simpsion. 

Gloucejlerjhlrey  4/A  '^uly  1 7 1 7. 
The  ^m  called  ^pHE  bill   ftated,  that   the  plaintiff  had  been,  for  twenty, 

Jw,    in  ^The'  ^^^  y^*"   ^^*  P^^»  ^^^^^  ^^  *^^^  reftory  of  Yaie,  in 

pariih  of  Tate,  ^hc  couuty  of  Gloucffter^  and  had  duly  oiBciated  there,  and 
in  Che  county  of  become  Well  entitled  to  all  tithes,  both  great  and  fmall, 
Ci^ueefitr^  is  not  ariling  thefcin,  and  in  the  titheable  places  thereof  j  that  thc 
Syinr"^  eilhrr  occupiers  of  land  there  ought  to  fet  out  their  tithes  ;  that 
great  or  fmaU  ^u'*i"g  ^^^c  year  1.7 1 3,  the  defendant  Sim^ou  had  occupied  a 
^theiinkind.     certain  ^arm,  called  Yaffs\  Court,  of  which  farm  thc  defendant 

Oxwici,  who  is  lord  of  the  manor,  is  owner  \  that  the  faid 
Simpfi&u  had  mowed  part  of  the  faid  farm,  and  had  cut  an^ 
carried  away  the  hay  thereof  without  fetting  out  the  tithe,  or 
paying  any  thing  in  lieu  pf  the  fame  j  and  that  the  tithes  fo 
Carried  away  amounted  to  ten  pounds  \  that  during  the  famt 
year,  the  (aid  defendant  Simeon  had  kept  cows  and  heifers, 
from  which  ihe  had  cMves  and  milk  ;  that  fhe  had  alfo  kept' 
^eep,  which  had  lambs  and  wool ;  that  ihe  had  alfo  dc- 
paftured  dry,  barren,  and  improfitable  cattle  on  the  faid  faro^ 
and  had  ieveral  other  matters,  the  tithe  of  which  be,  the 
v^  plaintiff,  is  entitled  to  in  kind,^or  to  fome  compolltion  in  lieu 

thereof,  and  alfo  to  certain  fums  for  £q/ler  offerings  for  hcrfelf 
.    ^nd  her  family  5  that  the  faid  defendants  refdfed  to  pay  the  faid 
^ithes,  on  a  pretence  that  they  are  not  due  in  kind,  but  that  a 
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msdui  of  twopence  a  load  for  hay,  or  three  pounds  as  a  groft 
fam^  are  due  for  the  faid  farm.  The  bill  further  charged,  that 
the  Court  had  twice  determined  the  plaintiff's  right  to  the  tithes 
of  the  faid  farm  [a)  \  and  therefore  prayed  a  dtfcovery  of  the 
quantities  and  values,  and  an  account  for  the  fame. 

The  defendant  Simj>/!on,  by  her  anfvrer,  admitted  that  the 
plaintiff  was  re^r  of  the  parifh,  and  intitled  to  the  fmall  and 
great  tithes  }  and  faid,  that  during  the  year  17 13  (he  had  occu- 
pied the  faid  farm^  and  that  (he  had  mowed  it,  and  carried  away 
the  hay,  as  ftated  in  the  bill ;  but  that  within  the  faid  pari(h 
(except  in  thofe  parts  of  it  which  are  called  Stanfrswesy  Wapltyy 
and  Coddrington)  there  had  been,  time  out  of  mind,  paid  to  the 
reAur^  by  the  inhabitants  and  occupiers  of  land  there^  feveral 
wodufes  and  cuftomary  payments  in.  lieu  of  tithes  ;  that  no  tithes 
in  kind  had  ever  been  paid  »•  but  that  the  reAors  there  had 
always  accepted  the  following  payments  in  lieu  tnercof,  t^is. 
twopence  a  load  for  the  tithe  of  hay,  which  fhe  averred  fhe  had 
tendered  to  the  plaintiff,  and  offered  to  pay  him  what  more  was 
dye,  according  to  the  faid  cuftom,  but  that  he  had  refufed  to 
^ceptof  thefame.  .  The  defendant  further  ftated,  that  fhe  kept 
on  the  faid  farm  feveral  milch  cows  which  had  calves,  o)ie  ewe^ 
imd  one  lamb,  ai^  that  (he  had  wintered  on  the  faid  farm 
feveral  ewes  and  hogs,  but  had  taken  no  account  of  the  lambs  \ 
and  that  fhe  had  fows,  pigs^  and  goflings  ;  and  fhe  fet  forth  the 
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ugainft 
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{a)  On  the  23d  «f  Febfiury  1708, 
Hilary  Term,  y.  <^een  Anne,  the 
])Iaiatiff'  Mafm^  &s  rettor  of  r<i/r,  filed 
liis  bill  agalnft  Symtmdt  for  the  tithes  of 
bay  and  com  ariiing  on  Tatit  Cturt 
farm.  The  defendant  fet  up  a  maJus 
of  three  pounds  a-ycar  iq  lien  of  all 
vicarial  tithes  for  the  faid  farm  ;  and 
faid,  that  he  had  paid  all  his  tithes  for 
the  year  1703  and  1706.  He  admitted, 
that  in  the  year  1707  he  had  a  crop  of 
barky  am  a  field  called  LimtbUl ;  and 
laid,  that  the  plaintiiF  had  agreed  to 
fake  the  twentieth  (heaf  of  the  faid 
crop  of  barley,  in  lieu  of  the  tithes  of 
that  field  £»r  three  years ;  but  that  the 
crop,  when  fipc,  was  fo  very  popr  and 
tbin,  he  and  the  plaintiff  hadb  by  parol, 
fettled  the  tithes  thereof  at  one  povod, 
five  ibillingt :  but  that  the  faid  agrep- 
ment  never  took  effed  ;  and  that|ie 
W^s  willing  to  account.  The  Court, 
l&er  reading  an  order  made  the  nth 
af  June  1707,  for  the  plaintiff  to  accept 
Che  defendant's  offer  with  coiU  of  fuit, 
ordered  and  decreed  the  defendant  to 
aceount  with  the  red  or  for  the  tithes 
«f  the  barley  oiHLinebiUy  and  for  hay 
and  all  other  tkheable  matters  arifing 
viY^ttM  (Uitri  Farm  in  the  year  1707 
Hith  <{tft|^— Op  the  1^  of  July  i7xa, 


Trinity  Term,  1 1 .  Queen  Anne,  Mtf9m 
iht  rcJlor  filed  a  bill  againft  Oxvtith^ 
the  lord  of  the  manor  and  owner  of 
Taies  Court  famiy  of  tl^e  value  of  two 
hundred  pounds  a*year,  for  the  tithea 
of  the  fame  in  the  year  17 10;  thetithf 
hay  of  which,  he  laid,  was  worth  two 
fhillings  an  acre  The  defendant  faidy 
that  tithen  in  kind  were  payable  for 
thofe  parts  of  the  faid  farm  which  ara 
called  Stanjbatvi,  Wafley,  and  Cod^ 
dringtoH  ;  but  that  for  the  remainder 
there  were  certain  mtdufit  payable  ii) 
li^  of  the  tithes  thereof ;  and  he  fet  up 
a  pt9dus  of  twopence  a  load  in  lieu  of 
tithe  hay  ;  threepence  a  cow  in  lieu  of 
tithe  milk ;  twopence  for  a  heifer  \ 
one  penny  for  a  foal «  and  fixpence 
halfpenny  for  his  other  tithes.  But 
THE  CouKT  declared,  they  were  not 
fatisfied,  by  the  proofs,  that  the  moi^fu 
ii  filled  on  by  the  defendant  ought  to 
conclude  the  plaintiff,  or  that  there 
was  any  caufe  to  direift  a  trial  at  law 
touching  the  fame ;  and  ordered  and 
decreed  the  defendant  to  account  with 
and  fatisfy  the  plaintiff  for  the  tithes 
demanded  by  the  bill  \  and  he  was  di« 
re&ed  to  pay  feventccn  pounds,  threa 
ihillings,  and  nincpence,  by  theremem* 
brancer'i  report  accordingly. 

F  4  particular 


n 
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M^soif  particular  titheable  matters  ;  and  fald,  that  fhe  had  tendered  tmf 
^Z^ft  the  plaintiff  one  pound,  feventeen  {hillings,  and  tenpence,  which 
^'*^  -  — •  was  all  that  was  due  according  to  the  coilom  ;  which  tender  he 
Jiad  alfo  refufed  to  accept,  and  iniifted  on  tithes  in  kind.  The 
defendant  admitted,  that  the  defendant  Oxtvici  had  indemnified 
her  againft  the  paynient  of  tithes  in  kind  ;  and  infifted,  that  the 
plaintiff  ought  to  be  compelled  to  receive  the  faid  modus. 

The  plaintiff  replied ;  the  defendant  rejoined ;  and  feveral 
witneiles  were  examined  on  both  fides  ;  and  the  caufe  came  on 
to  be  heard  the  thirtieth  of  Jupe  1715  »  and  on  reading  the 
proofs  j(i  the  caufe,  j 

The  Court  being  divided  in  their  opinion,  the  plaintiff's 
counfel  were  ordered  to  confider- whether  they  would  have  a 
trial  at  law,  or  not ;  and  if  they  declined  the  lame,  the  chan* 
cellor  of  this  court  was  to  be  attended  to  appomt  a  time  when  the 
^aufe  fhould  be  heard  before  him. 

ft 

The  plaintiff  declined  the  trial  at  law ;  and  it  was,  on  the 
plaintiff's  petition,  ordered,  that  the  caufe  fliouid  be  re^heard  y 
which  accordingly  came  on  to  be  re*heard  on  the  twenty-feventh 
pf  June^  and  the  firft  of  July  inftant,  and  this  day  ;  and  on 
Jiearing  wh^t  w^  alledged  and  infifted  upon  by  counfel  on  bpth 
^deS| 

The  Court  declared,  that  Tates  Court Farmh  not  exempted 
by  any  modus  from  the  payment  of  tithes  in  kind* 

It  IS  THEREUPON  ORDERED,  that  the  defenda^nt  fliall  accpunt 
with  and  fatisfy  the  plaint  iff  for  the  tithes  and  titheable  matters 
demanded  by  the  bill  ;  and  it  is  referred  to  the  deputy  to  take 
an  account  of  the  fame. 

V  '  Tho.  Bury. 

Ro.  Pric£« 
Ja.  Montague. 
^.  Fortescue  Aland. 


•Iftitf.  T£»M.,  *  Sj^iith  agawjl  Freeman  and  Others. 

3.G10. «. 

LcictJIcrfmre^  2ctb  jfuJy  lyi?. 

The  vicar  of  ^T* HE  bill  ftatcd,  that  the  plaintiff  being,  in  the  year  17 13, 
iUtimt  in  Ld'  A  inftituted,  ^c.  into  the  vicarage  of  Tiltoti^  in  the  county  of 
[iUwff''iall"'*  ZwVj/?^,  was  tliereby  entitled  to  all  fmall  tithes  and  dues 
r..^^****  arifing  therein,  ami  in  the  tithej;ble  places  thereof  {JVadborougb 

excepted)  ;  tlint  tl'iC  defendants  had  been  inhabitants  and  occu- 

Eiers  of  lands  there,  and  had  depaf^ured  flieep  and  ewes,  and 
ad  lambs  and  wool ;  that  they  alio  had  cows,  which  had  milk 
Hnd  calves  5  thnt  they  had  bullocks  and  other  young  beafts,  s^n^ 
l^ad  agifted  feverul  ^ccks  of  iheep,  and  barren  and  unprofitable 

cattle. 
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tattle,  and  made  great  profit  thereby,  but  had  refufed  to  pay  the       ^mitb 
tithes  thereof.  ^"''Z 

Feekmav 

The   defendants  Freeman  and  Brpchjby  admitted,    that  the  ahd  Otmzi0, 
plaintiff  was  vicar  of  Tibon,  and  entitled  to  receive  fmall  tithes  ;  The  dtfendanti 
but  denied  that  either  he  or  his  predeceflbrs  had  a  right  to  fuch  ^^  "P   ^^*f^ 
tithes  as  he  claimed  by  the  bill.     They  alfo  admitted,  that  from  •■"^» 
the  time  of  the  plaintiff's  induction  they  had  had  feveral  calves, 
and  had  fed  divers  yoqpg  improving  beafts  ;  but  denied,  that 
they  had  any  other  'titheablc  matters,  or  that  they  had  refufed  to 
pay  the  plaintiff  his  tithes,  according  to  the  ufage  and  immemo- 
rial cuftom   of  paying '  tithes  in  the  faid  pariih  ;    for    that, 
time  out  of  mind,  there  had  been  a  cuftom,  that  on  Candlen^as 
Day  yearly  the  vicar  ihall  count  the  Iheep  in  the  parifli^  and 
that  on  the  tithing-day,  which  is  always,  by  the  like  cuftpp[i, 
upon  the  third  of  May^  the  vicar  fhall  have  tithes  of  all  lambs 
fallen  as  follows,  i/tz.  for  any  number  under  feven,  one  h^lf* 
penny  a-piece  s  if  ten  Iambs,  then   one  lamb  ;  and  if  feven, 
eight,  or  nine  lambs^then  he  is  alfo  to  have  one  lamb  %  but  in 
fuch  cafe,  he  is  to  give  one  halfpenny  a-piece  to  the  owner  for 
the  number  it  wants  to  make  up  ten ;  that  alfo  for  iheep  bought 
in  and  fold  out  between  Candlemas  and  clipping  day^  he  is  to  have 
one  halfpenny,  in  lieu  of  tithe  wool,  for  each  fheep  ;  but  forthe 
wool  of  (beep  wintered  in  the  parilh,  and  not  fold  before  tithing 
day,  he  is  to  have,  if  ten  fleeces,  one  fleece  \  if  feven,  eight,  oir 
nine,  one  fleece,  paying  the  owner  one  halfpenny  a  piece  for  the 
number  of  fleeces  wanting  to  make  up  ten  fleeces  ;  that  no  tithe 
of  milk  or  of  calves  had  ever  been  paid  in  kind,  unlefs  the  occu- 
piers of  lands  had  ten  calves  in  one  year  ;  and  \ti  fuclx  cafe,  the 
vicar  was  to  have  one  ;  but  other  wife  he  was  to  be  paid  two- 
pence halfpenny  for  each  new  milch  cow,  and  fp.v  a  (Irapper,  one 
penny.     They  further  faid,  that  J,  Noell  is  impropriator   of 
the  great  tithes  |  and  that  all  the  tithe  of  hay  (except  of  tie 
Home/leads  J^  and  a}l  the  tithe  corn,  belong  to  him.     1  hey  fur- 
ther inililed,  that  no  tithe  ought  to  be  paid  for  any  cattle  fed  on 
the  edilh  or  after-grafs  of  grounds  that  had  paid  tithe,  either  of 
hay  or  corn,  to  the  impropriator  ;  and  that  lince  the  plaintiff 
had  been  vicar,  they  had  conftjintly  paid  their  tithes  of  corn  aqd 
hay  to  the  impropriator.     And  t>y  a  further  anfwer  they  fet  forth 
f  he  quantities  and  values. 

The  defendant  Freeman  fet  forth  his  quantities,  and  put  in 
nearly  the  fame  anfwer  as  to  the  modufes. 

The  plaintiff  replied  %  the  defendants  rejoined ;  and  witneffe$ 
were  exaipined  \  and  upou  reading  the  proof,  and  upon  fuU    . 
(lebate. 

It  is  okdered  by  the  Court,  that  the  defendants  do  Tiibw  'm.kM 
forthwith  go  to  an  account  before  the  "deputy  remembrancer  ^crc^<i  wiu 
for  all  the  titheablc  matters  and  thing;s  by  them  rcfpeftively  *^^^ 

'    ■ '       •  •      tad. 
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SsriTH       had,  &c.  within  the  faid  pariih  of  Tilion^  and  the  titheablt 
a^amjf        places  thcTCofy  during  the  years  \fi  the  biU  charged* 

fMP  OtheiI.  ThO.  BuET, 

[a.  M0NTA6V8* 
lO.  PltlCB. 

F»  Pace. 


k. 


^*"g  ^"**  WiTBERiNGTON  a^ainfi  Shear^roft. 

E/fx^  i6tb  July  1717. 

The  iihproprla- .  rpHE  bill  dated,  that  -P.  Nurfi^  being  fcifed  of  the  vt&arj 
tocoiTbtrfij'iu  1  impropriate  of  Thorpe^  in  the  county  oi  EJfw^  and  entitled 
^''toT^rl^  to  all  the  great  andfmall  tithes  yearly  arifing  within  that  pariib, 
and  lb»aU»  of  .^^>  ^^  Michatlwas  1 7091  and  for  feveral  years  before^  demiie  the 
norfe  F^m,  faid  re^lory  and  tithes  to  the  plaintiff,  who  had  ever  6nce  held 
from  the  year  the  fame,  and  ought  to  have  received  alt  tithes  of  com,  grain,  and 
^7^'  hay,  and  all  other  great  and  fmall  tithes,  as  fanner  thereof ; 

Sec  Wkiherin9>  ^1^3^  ^jjg  defendant  had  been^evp"  fii^ce  Afi«5af/mar  1709,  owner 
wL  ZwutAA^  a'l^^cupier  of  divers  lands,  meadows,  and  paftures,  the  tithes 

whereof,  to  the  value  of  eighty  pounds  and  upwards,  ought  to. 
have  been  paid  to  the  plaintiff;  but  that  the  defendant,  infiead 
of  fo  doing,  had  always  cut  and  carried  away  the  fame,  as  well  as 
fire  wood  and  other  wood  of  confideTable  value,  without  fcttiflg 
out  the  tithes  thereof,  or  making  any  fatis&Aion  for  the  fame; 
The  bill  therefore  prayed  an  account  for  the  fam^  and  the 
."Values  thereof. 

Tbr  cTcfendant      '^^  defendant  faid,  that  he  had  been  informed  that  the  faid 

%»ytluifcbe)iacl  Nurfe  \%  feifcd  of  the  faid  ioipropriation,  and  the  tithes  thereof; 

pAid  hit  fima  ^d  that  the  plaintiff  held  the  fame  as  tenant  tphimi  *^^t  by 

***^  wd^  the  ^^^^  ^^^'^  ^^  ^^^  ^'i^tti  and  received  the  tithes  of  com,  grain,  hay, 

gnat  tithes  to  '^^  '^  Other  great  tithes  arifing  therein,  or  a  fatisfadion  for  the 

the  pbintjff,  by  fame ;  that  |he  fmall  tithes  belonged  to  the  vicar,  and  that  the 

cofRpofitioo    to  prefent  vicar  had  received  the  fame  in  kind,  or  fomc  comnofition 

MStbulmM         £^^  ^Y^^  fjjj^g  from   him    and  the  other  parifhioners.    The 

'  defendant  ifurther  ftated,  that  he  became  an  inhabitant  of  the  feid 

parifh  at  Michaelmas  1 707,and  then  entered  upon  a  farm  called 

Thorpe  \  that  l\e  treated  with  the  plaintiff  about  the  great  tithe$.' 

at  eight  pounds  a-year,  as  a  compofition  for  all  the  tithes  of  the 

faid  farm  ;  and  that  he  had  paid  him  the  fame  until  MkbaehM 

2711;  that  from  and  after  that  time,  the  plaintiff  had  demanded 

the  tithes  in  kind,  and  that  he  the  defendant  had,  to  jif  iVi&^/nMf 

laft,  duly  fet  out  the  fame,  which  the  plaintiff  might  have  taken 

and  tint  before,  away.  He  alfb  ftated,  that  he  had  not  cut  or  fold  any  wood  fince 

but  not  flnce,  Michaelmas  1711  5   but  that  before  that  time  he  had  cut  great 

i!l*fi**^oodr**  V^"^"*^*  ^^  iiribg  in  his  own  houfe,  of  which  he  had  kept  no. 

bis  own  bpnflT  s^ccount,  as  he  believed  firewood  ufed  ii^  his  own  family  is  BOt 

which    if   pot  titheable.    He  fet  forth  his  titheable  matters,  and  averred,  tba| 

fitl^sble.  he  had  paid  to  the  vicar  of  tl^e  fuid  parifh  his  iinall  tithes* 

T^ 
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The  plaintiff  replied ;  the  defendant  rejoined}  and  feveral  Withbbik^* 
witnefles  were  examined  on  both  fides  \  and  upon  readii^g  evi*         '^^!^ 
dence,  and  hearing  what  could  be  alledged ;  SaxAjictorT 

It  is  ordbrbd  bt  THfi  -Court,  that  it  be  referred  to  the  The  dcCrndjmt 
deputy  remembrancer  to  take  an  account  of  the  federal  titheable  <**<»*«<*  ^  •«t 
matters  which  the  defendant  had  upon  the  faid  farm  fince  ^^  mJ^ 
Micbaebnas  1705^  and  what  tithpt  bad  been  fatisfied  to  the  finrr  \%badmt% 
plainti^l  i7C(9« 

The  Coukt  Ful|.. 


R£YN£tL   againft  Rog£R$.  T«ij»«  Tei«, 

Sufex^  X^thjuly  1717. 

'T^HE  bill  ftated,  that  the  plaintiff  was^  and  had  been  ever  fince  Tht    vicar  «f 
■■'    the  year   1696, lawful  vicar  and  incumbent  of  the  pari(h  itTJbamy'mSuf^ 
and  pariflx- church  ofHorJbamy  \n  the  county  of  Suffix^  and  had  V*,^'*'^ 
carefully  performed  the  cure  there,  and  as  fuch  was  entitled  to  Mubadji^ 
all  manner  of  tithes  in  kind^  except  the  tithes  of  com,  and  to  all  J714. 
offerings,  oblations,  and  obventions,  yearly  arifing  within  the  faid  ^^  ^^^^ 
parifii  and  the  titheable  places  thereof,  or  to  fome  fatisfaAionfor  3,  cL  i.  Ra/nr 
the  fame;    that  the  defendant,  from  Michaelmas    1714,  had  24 ^ 
enjoyed  therein  fever al  parcels  of  land,  confiding  of  meadows, 
paftures,  orchards,  and  gardens,  on  which  he  had  hay,  hops, 
and  fruit,  and  feveral  other  titheable  ipatters,  the  tithes  of 
which  he  ought  to  have  paid  to  the  plaintiff  in  kind,  or  made 
him  fome  recompence  for  the  fame  ;  but  whiph  he  had  refufed 
to  do.    The  bill  therefore  prayed  an  account  and  fatisfa(5Uon  for 
the  fame* 

The  defendant  faid,  that  he  believed  the  plaintiff  was  vicar  of  The  defendmi 
the  faid  parifli,  and  as  fuch  entitled  to  all  manner  of  tithes,  but  ^^y'*  ^***'  .*■ 
not  in  kind  ;  for  that  about  the  twentieth  of  Juiy  1 709  he  and  * J/L>*ded^** 
bis  parifhioncrs  came  to  an  agreement  that  the  faid  vicar,  in  with  im  pariih. 
confideration  of  his  being  difcharged  £rom  paying  a^iything  to  ioncn,  in  confix 
the  poor  rate,  would  accept  of  the  old  compofition  for  their  «**»'atk)n  of bein^ 
rcfpeftive  tithes  arifing  therein  as  long  as  he  continued  vicar  j**"*^**  **™ 
thereof;  that  he  was  difcharged  from  the  faid  poor's  rate  ;  and  and  that'he^ia^ 
that  the  faid  compofition,  according  to  the  defendant's  propor-  p^tid  his  pio.. 
tion  thereof,  amounted  to  two  pounds,  five  fliillings  a-year,  in  P**t«»»  of  fuch 
lieu  and  in  full  fatisfaftion  for  all  tithes  •,  that  the  plaintiff  had  ^^/^'"^  ^ 
acquicfced  under  the  faid  agreement  until  Auguji  1 7 15,  about  wh^the'irkw 
which  time  he  gave  the  defendant  notice  that  he  would  take  his  gave  nodoe  i» 
tithes  in  kindj  which  was  about  three  weeks  before  the  hop  ^^^  '^  i^i^ 
luffveft  ;  and  he  hoped,  that  the  plaintiff  fiiould1>e  obliged  to 
accept  of  the  faid  cotopofition. 

The  plaintiff  amended  his  bill,  and  ftated,  that  there  was  no  Tho  plaintir 
fuch  agreement  \  and  the  defendant  put  in  his  anfwer^  and  in^  <^eni€s  tht  *» 
jifted  that  ^re  was  fuch  ao  agreement*  sr^nwot. 

Yhc 


tbe   notjce   ob 
jeAcd  ux, 

BJU  difmiiTed. 
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RiYKtLL  The  plaintiflF  replied  5  the  defendant  rejoined  ;  and  witneflc$^ 

againH        wcrc  cxamincd  on  both  fides  ;  and  the  caufe  came  on  to  be 

KocEBS.       heard  on  the  firft  of  December  laft  ;  When,  on  reading  levcral 

The  agreement  depoiltions  taken  on  both  fides,  and  the  faid  agreement,  dated 

^o^  *for'  ^b!l  ^^^  twentieth  of  July   1 709,  for  three  years  ;   and  on  the 

•wi/read.    ' ''  defendant's  counfcl  infifting,  that  the  plaintiff  had  continued  the 

'  faid  agreement  after  the  expiration  thereof  till  and  for  the  faid 

ftnfltcicncy     of  y^^^  |  -y ,  ^  .  ^^d  that  the  plaintiff  had  not  given  the  defendailt 

u    i^yg^j^j^^  notice  that  he  would  take  his  tithe  hops  in  kind  for 

that  year  ;  it  was  then  ordered  by  the  Court,  that  the  plaintiff's 

bill  fhould  ftand  difmiffed.     But  upon  petition  it  was  ordered, 

vV^^.  ^  ^  ^^  the  fixth  day.  of  December,  that  the  caufe  (liould  be  re-heard 

as  to  tithe  hops,  upon  payment  of  five  pounds  cofts  :  which  cofts 
being  paid,  and  upon  reading  the  anfwer  to  tlie  amended  bill. 

It  isoKDERED  BY  THE  CouRT,  that  thc  faid  bill  be,  and  the 
fame  ii  hereby  difmiflfed  {a)y  with  coils  to  be  taxed. 

Tho.  Bury, 

Ro.  Price. 

Ja.  Montague. 

J.  FoRT£s^u£  Aland. 

mine  it  as  to  t^e  tithe  of  bops^  the  bil 
was  difniiflifd  ;  for  that  a  compofitioa 
cannot  he  determined  as  to  part,  and 
continued  as  to  thc  reft.  And  Prick, 
£ar§m,  foidi  that  it  is  time  cnoseh  to 
give  notice  to  detemiine  a  compoiittoB 
before  thc  reaping  of  corn  and  pickin|^ 
of  hops,  but  not  after. 


^fmifled    with 


{a)  It  is  faid,  S.  C.  Bnnbury,  15.  that 
the  bill  Tvas  filed  to  compel  thc  pay- 
ment of  tithe  hops;  that  the  defendant 
«tniifted  on  a  coropofition  ;  that  thc 
plaintiff  replied,  that  he  had  giTen  no- 
tice to  determine  the  compofition,  and 
to  take  the  tithe  in  kind ;  bnt  that  as 
the  compofition  vias  for  all  the  fmall 
titlxes,  and  the  notice  was  only  to  detc^- 


Ifiiii.  Tbkm, 
3.  Geo.  z. 


Ayd  againfi  Flower. 

N<di'wghamfbirey  o.'jtb  July   1-17. 


The  vicar  of  'T^HE  biH  ftated,  that  cverfince  June  17 10,  thc  plaintiff  had 
Sturi^ny  in  N^t.  *-  been  vicar  of  Sturton,  in  the  county  of  Nottingham^  and  was 
tmgbawjbi-'e,  entitled  to  all  fmall  tithes,  and  particularly  to  the  tithes  of  barren, 
€***"** -ftilf^^  dry,  and  unprofitable  cattle  bred,  fed,  or  depaftured  within  the 
hlvTcnl  and  un-  ^^^^  parifh,  and  to  all  monies  payable  for,  or  inrefpeA,  or  in  lieu 
profitable  cattle,  thereof,  or  for  or  in  refpe£t  of  the  herbage  by  them  eaten;  that 
on  the  lands  cai-  the  defendant,  during  the  faid  time,  had  occupied  feveral  aacs 
^  '^Th^"^  ^^  P^fture  and  meadow  ground,  in  inclofures,  the  yearly  paf- 
^pJJire'^ Ldw  *"^3gc  tithes  of  which  were  worth  ten  pounds,  and  that  he  ha4 
eighty  cattle  ftocked  and  enjoyed  a  common  of  pafture^  for  forty  great  beafts, 
gates  in  tbe  Ufu  in  two  large  paftures,  called  Cow  Pajlure  and  Horjt  Pa/lure^  the 
/<r  hg  and  tbe  pafturagc  of  which  was  worth  ten  pounds,  and  the  tithe  twenty 
.  "'  "^'  (hillings  \  that  he  had  alfo  eighty  b^aft  gates  in  two  great  mea- 

l^a  ^i^  Ram  ^^^^  ^^  pafturc  groynds,  called  the  Upper  Ing^  and  the  Out  Ing^ 
133. 141.  each  of  which  gates  was  wortb  five  (hillings  a  year ;  thattKc 

whole 
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whole  was  worth  twenty  pounds,  and  the  pafturage  thereof  forty  ^*  "* 
(hillings  ;  that  he  alfo  did  yearly  keep  and  .depafture  in  the  ftcwlf*. 
faidclofes,  commonsp  and  gates,  a  number  of  barren,  dry,  and 
unprofitable  cattle,  viz,  yearling  calves,  two  year  old  calves^ 
tluice  year  old  barren  heifers,  three  year  old  fteers,  oxen,  bul- 
locks, and  barren  fatted  cows,  and  alfo  colts,  horfes,  mares^ 
and  geldings,  not  bred  or  kept  either  for  the  plough  or  the  pail,  . 
orufed  or  employed  for  thofe  purpofcs  within  the  faid  pari  (by 
the  tithes  whereof  were  worth  eighteen  pounds,  and  for  which 
the  plaintiff  ought  to  have  been  anfwered  two  {hillings  in  the 
pound,  according  to  the  yearly  value  of  the  faid  clofes  and  gates, 
or  at  Icaft  of  the  grals  ratcn  by  fuch  unprofitable  cattle ;  bat 
that  the  defendant  conceals,  and  refuf es  to  pay  for  the  fame. 
The  bill  therefore  prayed  that  the  defendant  might  account  for 
the  tithes  aforefaid  for  four  years^  or  make  him  fome  recom- 
pence  for  the  fame. 

The  defendant  admitted  the  plaintiff  to  be  vicar  of  Sturton  ;  Tlie   dcfcndans 
and  faid,  that  there  is  an  augmentation  of  forty  pounds  a-year  fays,  chat  Tuffi. 
.rcfcrved  and  made  payable  to  the  vicar  by  the  dean  and  chapter  ^'^"*     raainu- 
of  nriV  leafe  of  the  parfonagc  and  tithes  of  Sturton  aforefaid,  vid"^^^*•hiw^ 
by  means  whereof  the  plaintiff  had  a  fufHcient  maintenance;  ctr  without  fudi 
that  he  knew  not  whether  the  vicar  is  endowed  with  or  entitled  tith«  ^  that  no 
to  allfmall  tithes,  but  he  admitted  that  he  had,  during  his  time,  ^"**"  *".^  ^^^ 
received  the  tithes  of  lamb  and  wool,  and  other  fmall  tithes  ;  one  ^^   Pj^^   ^^ 
penny  for  every  ftrop  milch  cOw ;  twopence  for  every  new  bared  fuch      <!aitlc  • 
milch  cow  with  the  calf;  and  one  penny  for  every  foal.  He  denied,  timt    A*    c^m 
that  the  vicars  of  the  faid  pari{h  had  ever  received  any  manner  of  ^^P«^f  ^^  '^ 
tithe,  foodiUt  or  fatisfar£Hon  for  any  barren,  dry,  and  unprofitable  ^Kl'^^fi'^'^^ 
cattle,  or  of  the  herbage  by  them  eaten,  lave  only  what  the  pre-  out  ftint  *  thac 
fent  vicar  had,  within  three  years  laft  pad,  prevailed  on  fome  of  the     tithts   of 
the  parifhioners  to  pay.     He  owned,  that  he  had  been  tenant  **"»*>*  »"^  ^of* 
for  the  four  years  in    the  bill  mentioned  of  twelve  dofes  of  {if^u^JJ^^f^!?* 
meadow  and  padure,  two  thirds  whereof,  one  year  with  another  f,; j  ^j^, .  ^^ 
had  been  mowed,  and  the  other  third  depaflured ;  that  the  that  tJu  U/^ 
cow  pafiare  and  f^rfe   pajlure  are  commons  belonging  to  the  ^"i  »"f*  '^  <^ 
hoofes  in  the  faid  parifh,  for  all  manner  of  cattle  fans  nombre^  ^"^  ^d%I^^ 
at  all  time  in  the  year,  excepting  between  May  Day  and  MU^  tithe  ^Jy  paid  tm 
fummer  Day,  in  which  time  the  C9w  pajlure  is  kept  only   for  the   iinpropria« 
homed  great  cattle  ;  and  he  infifled,  that  there  never  had  been  tor,  no  thhci  are 
any  tithe  paid  for  the  herbage  of  unprofitable  cattle,  fave   as  ^^^.  ^^  **^P*^ 
above ;  and  that  the  fmall  tithes  of  Iamb  and  wool,  Sec.  had  been  J"""^  afttimi& 
ufually  paid  to  the  vicar  in  full  fatisfadlion  of  all  tithes.     He  thereof, 
averred,  that  the  Upper  I/tgy  and  the  Out  Irtgy  are  yearly  mowed 
for  hay  and  the  tithe  paid  in  kind  to  the  leflce  of  the  parfonagc ; 
that  after  the  hay  is  got  it  is  eaten  in  common  by  all  the  inha- 
bitants, having  common  right,  whether  they  have  meadow  there 
Of  not ;  that  he  rents  thirty-fix  acres  therein  ;  and  he  infifted,  ; 
that  he  ought  not  to  pay  any  tithes  for  the  pallurage  of  the 
aftenuatky,  as  that  would  be  paying  two  diftinft  tithes  in  one 
year  for  one  and  the  fame  thing.    He  fet  forth  the  quantity  of 

land 
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Air#  iani  he  licld»  aiid  the  number  6f  cattle  he  pofle^ed  ;  but  ii\Ai 
n^/  that  he  knew  not  the  esaft  Tahic  of  them  for  each  year,  but  be- 
Tmwsiu  jjgy^d^  ^jjj^  ^hc  number  of  his  profitable  cattle  exceeded  the 
number  of  his  unprofitable  cattle,  but  that  they  had  been  fj 
promiicuoufly  kept  he  could  not  compute  the  value  of  the  grafs 
and  herbage  eaten  by  his  unprofitable  cattle  ;  but  he  faid,  that 
they  had  been  more  frequently  Kept  with  hay  and  winter  food 
thsm  depaftured  on  pafture  ground  ;  and  he  infided,  that  as 
there  never  had  been  any  fuch  tithe  demanded  till  within  three 
years  pad*  it  ought  not  of  right  to  be  paid. 

Tht  endoice        The  plaintiff*  replied  i  the  defendant  rcfjoined  ;  and  tritnefles 
•nd.  were  examined  on  both  fides  ;  and  on  reading  the  anfwer,  and 

the  counterpart  of  the  leafe  from  the  dean  and  chapter  of  Torki 
impropriators  of  Sturtotiy  dated  the  fecond  of  December^  in  the 
thirty-fecond  year  of  Charles  ihc  Second ;  alfo  an  ancient  book 
from  the  regifter  of  the  dean  and  chapter  of  Tork  of  the  firft 
.  prefentation  and  endowment  to  the  vicarage  of  Sturton  in  the 
Ciay^  in  which  prefentation  and  endowment  the  faid  town  of 
Sturton  is  called  by  the  name  of  Stratotiy  otherwife  Sttetton  in  the 
Clay^  and  which  is  dated  the  thirtieth  of  June  i4<5o  ;  alfo  a 
book  from  the  firft  fruits  office,  entitled  Valor  Benrficum  (a)  g 
and  alfo  on  reading  feveral  depofitions  taken  in  the  caufe  \  -and 
on  full  debate  of  the  matter ; 

TSdiei  fcr  de-  Thb  Court  declared,  that  tithes  ifi  kind  sire  due,  and  ought 
^uring  btfren  to  be  paid  to  the  vicar  of  Sturttm^  for  all  dry,  barren,  and  unpro- 
^"^'^  Stable  cattle,  bred,  fed,  or  depaftured  within  the  faid  parilh  of 
the  io^rSi^  Sturton^  other  than  on  the  after^grafs  of  fuch  grounds  within 
fiich  grounds  at  the  faid  parifli  as  are  occupied  byperfons  inhabiting  within  the 
b««e  paid  tithe  faid  pafiih,and  annually  laid  up  for  hay,  amd  whereof  tithe  hay  in 
**y»  ^Jjfjj*"!!*  kind  is  or  ought  to  be  paid  to  the  impropriators  of  Sturton 
ymr,  decreed  ;    ^^^^(^^^  ^j^^jj  l^flie  or  undertenants. 

and  the  depotx        It  IS  THERBUPON  ORDERED  BY  THE  CoURT,  that  the  defend^ 

lemcmbnncer  ant  ihall  account  with  and  pay  to  the  plaintiff' all  the  tithes  due 
^beac^wmt^  and  in  arrear  for  his  dry,  barren^  and  unprofitable  cattle,  bred^ 
•tcpon  the  fianc.  ^^^>  ^^  depaftured  upon  any  grounds  within  the  parifh,  other 

than  in  the  ajiermatb  or  aftergrafi  of  inch  grounds  which  he  has 
annuaUy  meadowed  there,  and  whereof  tithe  hay  hath  or  ought 
to  have  been  paid  in  kind  to  the  impropriators  or  their  tenants 
for  the  time  demanded  by  the  bill  \  and  it  is  referred  to  the 
deputy  remembrancer  to  take  the  faid  account.  And  it  i» 
further  ordered,  that  the  defendant  ihaU  pay  to  the  plaintift 
bis  cofts  of  this  fuit,  to  be  taxed  by  the  faid  deputy  remem<« 
brancer. 

(tf )  It  did  not  appear  io  this  book,  that  the  plaintiff 'i  demand  wa»  mectioned 
thmo  anion^  the  other  finail  tithcf,  S.  C.  lanb.  7.    S.  C.  i^  Rajn.  142* 

Purfuant 
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Purfuant  to  which  order,  the  faid  deputy  made  his  report,         Ayb 
&ed  the  fixth  xAMaj  inftant  \  and  on  reading  the  decree  and        V^ 
report,  and  no  exceptions  being  filed  thereto,  lows** 

It  is  ordered  bt  the  Court,  on  the  fifteenth  of  A/itjr  17189  made ; 
that  the  report  be,  and  the  fame  is  hereby  ratified  and  con-  Aod  con<rMc4, 
firmed ;  axul  that  the  defendant  do  forthwith  pay  to  the  faid 
plaintiff  the  fumof  four  pounds  fo  reported  due  for  the  tithes  of 
d^,  barren,  and  unprofitable  cattle,  bred,  fed,  or  depaftured' 
upon  the  grounds  within  the  faid  parifh  of  Sturtcn  for  the  time 
deinaaded  by  the  bill,  with  his  fubfequent  cofts,4o  be  taxed  by 
the  £ud  deputy  remembrancer. 

The  Court  Full. 

Delavall,  Bsxt.  agaiftji  Blacx^ett,  Bart,  and 

Others. 

NoifhumkrJaftJj  l6th  July  1717. 

n^HE  bill  ftated,  that  the  plainti&*s  late  father  being  feifed  of  Tfie     |4imtiff 
*    the  manor  or  lord  (hip  of  Seaton  Delavall,  in  the.  coumy  of  c**«»«  a  mokt/ 
Unrtbumberland^  and  of  fcveral  lands  and  tenements,  and  of  a  ^** Dd^J^ 
moiety  of  all  the  tithes  there,  by  Icafe  and  releafe,  dated  the  j^   lUr^immhsrl 
twenty-firft  and  twenty-fecond  of  Novemier  1684,  as  in  the  faid  Uad, 
bill  is  fct  forth,  conveyed  the  fame  to  the  plaintiS^  who  thereby  ^  ^  «^ 
became  feifed  in,  and  lawfully  entitled  to  the  moiety  of  the 
bid  tithes,  and  ought  to  have  had  and  received  the  fnme  ;  that 
the  duke  and  duchefs  oiSomfrfet  being  feifed  of  the  other  nfoiety 
of  the  faid  tithes,  did,  by  leafe  dated  the  fecond  of  Pecember 
17C0,  demife  the  fame  to  the  plaintifi^  for  twent]M>n^  years  1    . 
and  that  the  plaintiff,  at  the  defendant  Blacketis  requefl,  by . 
bdenture,  dated  the  twentieth  of  Dectrndur-  1.7019  demifed  the 
faid  lad-mentioned  moiety  to  him  and  Dutne  Diafia  his  wife,  for 
the  faid  term,  if  the  faid  Diana  fhould  fo  long  live  \  that  ihe 
died  in  03ober  171 3  ;  and  the  faid  leafe  being  thereb/  deter- 
mined, the  plaintiff  became  entitled  to  the  faid  moiety  from  the 
time  of  the  faid  Diana*s  dteeafe  \  that  all  the  defendants,  from 
the  death  of  the  plaintiff's  brother,  had   held  and  occupied 
fevcral  farms  and  lands  within  Seaton  Delava//,  or  the  titheable 
places  thereof,  from  which  they  had  feveral  titheable  matters 
and  things ;  a  moiety  of  which  tithes,  from  his  brother's  death 
to  the  death  of  the  faid  Datne  Diana^  and  the  whole  tithes  from 
that  time,  the  plaintiff  was  entitled  to,  and  ought  to  have  had  and 
received,  but  which  the  faid  defehdant  had  refufed  to  pay. 
The  bill  therefore  prayed  an  account  and  fetisfadlion  for  the  faid 
tithes  as  above  demanded. 

The  defendants  who  were  tenants  to  Blachett  being  fcrvcd 
with  procefs  Qi/ubp<ena^  appeared,  and  put  in  their  anfWcrs. 

The 
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l*]ie  plaintiff  replied;  the  defendant  rejoined  ;  and  witneiTes 
were  examined  on  both  fides ;  and  on  reading  the  deed  of  fet« 
tlementy  dated  the  twenty-fecond  of  November  1684,  and  the 
Icafe  of  the  duke  and  duchefs  of  Somerfet  of  the  moiety  of  the 
tithes,  and  the  affignmcnt  thereof  to  the  defendant  JS/^fi^rf/ / 
and  on  reading  the  defendant  Blacketfs  anfWer ;  and  on  de- 
bate, 

Hii  title  good.        The  Court  declared,  that  the  plaintiff,  under  the  faid  fcttlc- 

ment  j  was  well  eiititlcd  td  the  moiety  of  the  faid  tithes. 

Tlie  tithes  de-     >  ^ND  IT    IS  •TltEREUI'a.N  bRDERED    AND    DECREEI)   BT  THE 

creed.  CouRT,  that  the  feveral  defendants  do  feverally  account  witH 

and  fatisfy  the  plaintiff  for  the  value  of  a  moiety  of  the  faid  tithes 
which  have  feverally  arifen  and  grown  due  upon  the  lands  held 
and  occupied  within  the  faid  manor  or  lord  Mi  ip  of  &eatm 
Delavally  dr  the  titheable  places  thereof,  yearly,  frotti  the  tJmc 
of  the  death  of  the  plaintiflF's  brother  to  and  for  the  time  de- 
manded by  the  bill.  And  it  is  referred  to  the  deputy  remem- 
brancer to  take  the  faid  account. 

Purfuant  to  the  above  order,  and  alfo  an  order  made  the 
twenty-fecond  of  November  laft,  i£  was  ordered,  by  confcnt  of 
all  parties,  that  the  faid  deputy  fhould  niake  a  report  as  to  the 
plaintiff's  demands  upon  the  defendants.  In  purfuahce  of  which 
orders  the  deputy  made  his  report,  dated  the  twenty-fixih  of 
November  lafl:  5  and  upon  reading  the  faid  orders  and  report 
without  exceptions,  and  no  counfel  attending  for  the  de- 
fendants. 

If  IS  ORDERED  BY  THE  CoURT,  on  thc  ninth  of  December 
1718,  that  the  faid  report  be,  and  the  fame  is  hereby  ratified 
and  confirmed  ;  and  that  the  faid  defendants  do  refpe^tivcly  pay 
to  the  faid  plaintiff  the  feveral  fums  reported  due  for  the  value 
of  a  moiety  of  the  tithes  of  part  of  the  lands  in  queftion. 

The  dcfcn<lant  After;  making  the  order  of  the  fixtecnth  of  Jfu/y  17 17,  the 
Sir  7.  Bhcht:  defendant  Sir  Edward  Blackett  died,  and  left  the  defendant  John 
dies,  and  ihc  fuit  Blaclett  his  executor,  whereby  the  faid  proceedings  in  the  fai4 
U  revived.  ^^^^^  TihTittA.    The  plaintiff  filed  his  bill  of  revivor  again^  thc 

defendant  John  Blaiiett,  praying  the  proceedings  may  be  revived, 
and  the  defendant  admit  aflets,  &c.  To  which  bill  the  de- 
fendant appeared,  and  put  in  his  anfwer,  and  admitted  ailets; 
and  the  caufe  was  revived  by  order  made  the  fourteenth  of  June 
laft. 

T!i«   deputy  '^  purfuance  of  which  orders  the  deputy  remembrancer  made 

makes  his  re.  his  report,  dated  the  twentieth  of  Jipril  inRant ;  and  upon 
iwt-  reading  thc  decree,  order,  and  report,  no  exceptions  having 

been  taken  thereto^  or   any  counfel  attending   for  the   dc^ 

fendants^ 

It 
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If  IS  oRDEltED  BT  THE  CouRT>  that  the  report  be  rati- 
fied and  confinhed,  and  that  the  defendants  do  forthwith  pay 
to  die  plaintiff  the  feveral  fums  reported  due  for  the  value  of  a 
moiety  of  the  tithes  of  part  of  the  lands  in  queftion  (a). 

Tho.  BuRr. 
Ja.  Montagu^. 
Ro.  Price. 
F.  Page. 


[a)  The  BcMk  of  Decrees  and  Drders 
bfiknt  rdpcdking  the  cofts  awarded 
10  this  cafe ;  but  it  it  faid,  that  a 
ooefboQ  was  made  whether  the  de- 
fendant JfBm  SlacheH  fliould  pay  cofts ; 
and  that  this  diftindioM  was  uken,that 
if  the  bill  of  re^vor  a^inft  him  had 
hecD  ooljr  ibr  cofts  whuh  had&ot  been 


afcertained  in  the  life  time  of  the 
teftator,  that  then  he  ihoirid  not  haTe 
paid  cofts  ;  that  here  the  bill  of  reyiror 
was  for  the  dtktf  as  well  as  the  cofts  ; 
and  that  therefore  the  defendaDt,though 
ata  ekecutor,  flionld  pay  cofls.  S.  C. 
Bunb.  45.  See  alio  Uodfon  v.  OUvcti 
Buab.  100. 


DttATAtl^ 

Blacxbtt 
AVi^  Orusaa* 

The  report  coB* 
firmed* 


WiLLETT  againft  Dupleck  and  Others.  '''"'^oJo^"'* 

Suffix^  6th  February  1 717. 

'T'HE  ]plaintiffy  as  vicar  of  the  pari(h  of  Wadhurfl^  in  the  The    ^car   of 

*    countyof  Sij^jr,  claimed  the  tithes  of  hay,  flax,  hempi  hops,  ^^^^^ft*      |n 

and  all  other  vicarial  tithes,  from  Lad,  Da,  1 7 14.  t^^^fmS  u'J^ 

The  defendant  2>i^/^r*  admitted  the  plaintiff  to  be  vicar  ;  and  ^/^f  ^J[[''; 
that,  ever  fince  Lady  Da,  1 7 14,  he  had  held  the  feveral  lands  and  'f^^X  rown^ 
farms  called  Church  SettU^  Greg9rys^  and  Thaycrs  ;  an  orchard,  Mill  Lands,  and 
a  flower  garden,  a  hop  ground,  and  feveral  other  titheable  F»«Wcf|inkind. 
matters  ;  for  all  which  he  inflfted  that  a  modus  of  one  pound, 
nineteen  fhillings,  a-year  was  papble  in  lieu  of  tithes. 

The  defendiMt  Newingt^  put  in  the  fame  anfwer,  and  fet  up 
a  modus  of  three  pounds,  fourteen  fliSUings,  for  his  lands  called 
High  Town  and  Mill  La9i4s. 

The  defendant  WtOis  alfo  anfwered  to  the  fame  effe£):»  and 
laid,  that  he  had  ufed  FoKholes  \  and  iniifted  on  a  modus  of  one 
pound,  ten  {hillings,  for  the  fame,  alfo  payable  at  Lad,  Da,. 

The  phuntiff  replied  ;  the  defendants  rejoined ;  and  wit* 
ncfles  were  examined  on  both  fides  ;  and  on  reading  the 
depofitions  taken  in  the  caufe  ;  the  regiller  book  of  the 
pariih  of  Wadburjl  in  i<$04  ;  the  tithe  books  for  1644,  T645, 
and  165S  ;  and  on  hearing  what  could  be  alledged  by  counfel 
on  both  fides  ;  and  on  full  debate  ; 

Thx  Court  declared,  that  there  was  no  modus  proved^  as  fet 
forth  in  any  of  the  defendants  anfwcrs.    Therefore 

It  is  ordered  by  the  Court,  that  the  defendants  do  fcve- 

raUy  fatisfy  and  pay  to  the  plaintiff  tlibes  in  kiqd  of  hay,  hemp^ 

VoL.U.  G  flax. 
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WitttTT  flaiCi  and  bops,  and  all  other  vicarial  titheable  matters  and  thiiigf 
again/}  ha^j  gnd  enjoyed  by  them  within  the  faid  parifli  and  the  titheable 
DvPLBCK      places  thereof  during  the  time  by  the  bill  demanded,  with  cofts. 

And  it  is  referred  to  the  deputy  remembrancer  to  take  the  fattd 

account^  and  to  tax  the  plaintiff  his  cofts. 

Tho.  Burt. 

Ro.  Price. 

Ja.  Montagus. 

J.  FoRT£scu£  Aland. 


KitARYTiiM  Shaw  aga$t?^  Bkvmttov. 

4.  Gxo.  /. 

Lincolnjbire^   iZth  February  I7I7« 

The  reaor  of  HpHE  bill  ftated,  that  the  plaintiff  had  been,  for  feveral  yean 
H^y'>trtM,\t\  Lin-  *  paft,redor  of  the  pariih  and  parifti-  chitrchof  IVyherton^m  the 
tolf^re,  claimed  county  oi Lincoln y  and  was  entitled  to  all  manner  of  tithes  arifing 
Aee  iiSTambf  ^^^^cin,  and  in  the  tithcahle  places  thereof ;  that  the  inhabitants 
fed  on  ihc  cm  ^^^^^^  have  a  right  of  common  for  all  manner  of  cattle  without 
mom  fen  5  and  number,  at  all  times  in  the  year,  in  a  common  fen  adjoining  to 
chwged,thai  \k\t  Wyhntofiy  as  the  inhabitants  of  other  pariilies  adjacent  to  the  laid 
t^'^fT .  \^  ^^^  ^a^e ;  that  where  an  inhafehant  of  Wybcrton  keeps  (hccp 
en  a  lodg.rg  "P^'^  ^"^  *^'^  common  fen  m  the  wmter,  and  fells  them  alter 
in  an  adjoimrg  Candkn^as  Day^  and  before  the  /hearing  day  following,  there  arc 
panih,  in  oidtr  due  to  the  reftor,  bv  ancient  cuftcm  ufed  in  the  laid  pariih, 
m.^rToUiJu^  threepence  for  every'fliee?  fo  fold,  in  lieu  of  the  tithes  of  fuch 
^[^  *^    fheep  5  that  the  defendant  Erumpton  was,  and  for  divers  years 

paft  had  been,  an  inhabitant,  and  had  held  a  farm  there,  and  as 
fuch  had  a  right  of  common  in  the  faid  common  fen  ;  that 
about  Michaelmas  17 1 3  tlie  plaintiff  made  an  agreement  with  him 
to  take  eight  pounds  a-year  for  his  tithes,  ^nd  zt  Miciaelma 
1 71 5  gave  him  notice,  that  for  the  future  he  would  take  his 
tithes  in  kind  ;  that  about  the  famptime,or  about  the  Candlemas 
following,  the  defendant,  in  order  to  defraud  the  plaintiff  of  his 
tithes,  took  a  lodging  for  himfelf  only  in  an  adjacent  town,  called 
Skirheck  ^arter^  whofe  inhabitants  have  likewifc  a  right  of 
common  in  the  faid  fen  ;  that  he  continued  to  keep  his  houfc 
and  farm  at  JVyberton^  where  his  family  and  all  his  fcrvants lived  \ 
that  they  looked  after  his  ftock  there,  and  on;the  faid  fen ;  and 
that  he  was  the  reputed  houfekeeper  there,  and  as  fiKh  rated  to 
all  parifhratts  in  Wyberton  \  that  lince  Michaelmas  1 715  he  had 
lowed  feveral  acres  of  his  taid  farm  with  whoat,  barley,  oats,  peas> 
and  other  graln,which  he  had  cut  and  carried  away  without  fctting 
out  the  tithes  thereof,  or  making  any  fatisfaftion  for  the  fame  , 
that  he  alfo  had  feveral  Iheep,  from  which  he  had  wool  and 
lambs,  the  tithes  of  all  which  ought  to  have  been  paid  to  the 
.  plaintiff,  but  which  he,  the  defendant,  had  rcfufcd  to  dp,  on  the 
pretence  that  he  was  not  an  inhabitant  and  houfekeeper  there, 
and  that  none  but  reiident  houlckeepers  ought  to  pay  the  tithes 
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of  wool  and  lambs  in  kind  to  the  plaintiff';  but  that  perfons  who 
occupied  lands  in  Wyberton  who  are  not  aflually  refident  there  **"""-' 
oBght  to  pay  only  ten  pence  an  acre  in  lieu  of  the  tithes  thereof  ; 
the  contrary  of  which  is  the  truth  ;  and  that  the  other 
defendants  combined  partly  in  the  fame  manner  to  defraud  him 
of  his  tithes.  The  bill  therefore  prayed  to  be  relieved  in  the 
premifes* 

The  defendants  appeared,  and  put  in  their  anfwers  nearly  to  The   defendant 
the  fame  purport  as  in  the  bill  all  edged.  *^""^*  '**^^*^'- 

The  plaintiff*  replied ;  the  defendants  rejoined  ;  and  witneffes 
were  examined  ;  and  on  reading  the  proofs  in  the  caufe. 

It  is  ordered  by  the  Court,  that  the  defendants  fhall  +he  defendant 
account  generally  with  the  plaintiff*  for  the  tithes  of  the  titheable  decreed  lo  pay 
matters  and  things  demanded  by  the  bill,  as  well  for  the  tithes  ^^^  ^^  ^^^ 
of  thoft  titheable  matters  they  refpeftivcly  had  and  kept  within     "^       * 
thefaidparifh  as  upon  the  faid  common  fen  }  and  it  is  referred 
to  the  deputy  to  take  the  faid  account* 

Purfuant  to  which  order,  the  deputy  made  his  report  on  the 
twenty-ninth  of  May  laft ;  and  on  reading  the  fame  without 
exceptions. 

It  is  ordered,  on  the  Cxtcenth  of  June  1718,  that  the  faid  and  the  tithei  of 
report  be  confirmed,  and  that  the  faid  defendants  do  pay  to  wool  and  lamb 
the  plMntiff'thc  feveral  fums  reported  due  to  him  for  the  tithes  "j^^  ««"«« 
of  the  wool  and  lamb  which  they  had  in  the  faid  parifli,  and  upon 
the  common  fen,  and  clipped  in  the  faid  parifli  of  Wyberton, 


Shuttleworth  againft  Gold.  hilahtTiim 

Wiltjhire^  l2dFebruary  1717.  ^  ^*^-  '* 

nr HE  bill  ftated,  that  about  Septmber  171 1,  the  plaintiff  was  The  three  dofet 
-*    lawfully  prcfentcd  and  indudled  reflor  of  the  parfonage  or  and  three  acres 
parifh  church  of  Fijield  Brabant,  in  the  county  of  Wilts,  and  ?J,J^^^  """^^'J^ 
had  ever  fince  ofEciated  as  lawful  redlor  there,  and  is  entitled  to  N^j^hin  theparim 
all,  and  had  received  all  manner  of  tithes  arifing  within  the  faid  ^f  j^^c^  ctaik^ 
parifh  and  the  bounds  and  limits  thereof  5  except  of  and  from  in  fViltjbire,  and 
three  inclofed  pieces  of  ground  and  three  acres  of  land  not  ^<^  '"  ^'^/^', 
inclofed,  but  lying  next  to  one  of  the  faid  clofes,  all  which  do  lie  ^^^'Jf  ^^2^;, 
within  the  faid  parifli,  and  are  part  of  th2  eflate  called  Wood-  although  rated  10 
icufe,  which  lies  within  the  faid  parifli,  at  the  cxtremcft  parts  lUat  parifh. 
thereof,  next  to  the  adjoining  parifli  oiB<nver  Chalk  \  that  at  the 
plaintiff's  firft  coming  to  the  faid  redtory,  he  knew  not  that  the 
fame  belonged  to  the  faid  parifli  ^  but  that  in  the  year  £712  he 
found  the  i'amc  did  belong  to  it,  and  that  the  defendant  Gold 
occupied  the  fame,  and.  was  charged  to  the  poors  rates  of  the 
faid  parifli,  which  rates  he  had  all  along  paid,  although  he  lived 
in  the  adjoining  parifh  of  Bower  Chalk  ;  and  alfo,  that  he  had 
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Shtjttie.     pa'iJ  all  other  parifli  rates  for  the  faid  lands  to  the  fald  pari(h  of 
^J'lilfi.       ^if'^^^  Brabant }  that  the  faid  defendant  had,  during  the  fame 
Goad.        time,  fowed  part  of  the  faid  lands  with  beans,  peafe,  oats,  and 
other  forts  of  corn  and  grain,  and  had  mowed  part  of  the  fafoe, 
the  hay  and  corn  of  which  he  had  inned  without  paying  the  tithes 
thereof,  or  making  any  fatisfaAion  for  the  fame  ;  that  the  faid 
defendant  had  acknowledged  to  the  plaintiff  that  the  tithes  of 
the  faid  lands,  when  fed  and  ufed  as  pafture,  were  conftantly 
»  ■  paid  to  the  plaintiff's  prcdeceffors,  the  reftors  of  FtJUld;  and 

that  the  tithes  of  com  and  grain  growing  thereon  were  taken  by 
the  leffees  of  the  impropriate  tithes  of  Bower  Chalk ;  but  why 
he  could  not  tell ;  that  he  had  alfo  owned  that  the  faid  lands 
were  part  of  the  JFoodbaufe  E/late,  and  in  the  parilh  of  Fjfidd 
Brabant  i  and  that  all  rates  and  taxes  thereof  and  upon  the  faid 
eftate  were  charged  by  and  paid  to  the  faid  parlfh  ;  but  that  the 
faid  defendant  combining  with  the  other  defendant  P/nrudJocif 
who  is  leffee  of  the  impropriate  tithes  of  Bower  Chalky  under 
the  provoft  and  fcholars  of  Kin^i  College^  in  Cambridge^  the 
impropriators  and  dwners  thereof;  and  alfo  with  the  other 
defendant  GW,  who  is  leflee  and  occupier  of  the  faid  tithes 
under  the  defendant  Penruddoch  \  they  refufed  to  pay  the  tithe- 
able  matters  aforefaid,  or  make  any  fatisfadtion  for  the  fame. 
The  bill  therefore  prayed  a  full  difcovery  and  fatisfa£lion  for  the 
fiiid  tithes, 

,  The  defendants  Gold  and  Good  faid,  that  they  believed  the 

plaintiff  was  reAor  as  aforefaid,  and  entitled  to  all  tithes  yearly 
arifing  in  the  parifh  oi  Fifield  Brabant ;  and  admitted,  that  there 
are  three  inclofed  pieces  of  ground  and  three  acres  as  aforefaid, 
and  that  the  defendant  Gold  had  rented  and  condantly  paid  for 
feveral  years  paft  the  great  tithes  thereof,  either  to  the  defendant 
Penruddoch  as  impropriator  of  Bonver  Chalk,  or  to  the  defendant 
Good  zs  his  tenant  or  leffee;  and  that  tht  privy  tithes  t\3Ltxtoi 
*  had,  time  out  of  mind,  been  paid  to  the  reftors  of  FifieU 
Brabant ;  but  they  faid,  that  none  of  the  great  tithes  arifing  on 
t  he  faid  clofes  and  grounds  were  ever  paid  to  any  reftor  of 
Fijield  Brabatit.  They  admitted,  that  the  fame  had  been  rated 
to  the  parifh  of  Fifield^  but  cannot  fet^  forth  in  which  of  the  faid 
parifhcs  the  faid  three  clofes' do  lie ;  but  they  faid,  that  the  three 
acres  of  land  do  lie  in  the  parifli  of  Bower  Chalk  ;  and  they  fct 
fonh  the  fa£ts  as  flated  in  the  bill. 

The  defendant  Penruddoch  admitted  the  plaintiff  was  refiori 
and  entitled  to  all  tithes  there  ;  but  faid,  that  he  knew  not  whe- 
ther the  faid  land  and  grounds  are  in  the  parifh  of  Fifield  Brabanif 
or  in  the  parifh  o£  Bower  Chalk  i  that  he,  as  !r>  m- opriator  of 
Bower  Chalk  under  the  faid  college,  is  entj  >  ,i  t.>  and  hath 
received,  for  twenty  years  paifV,  t\\tt  tpc^c  ti:li.*s  ol  //-?(^r  Chalky 
as  well  as  the  tithes  of  tht-  i.vA  '-r'jrrjs  ar^i  ciu.rs  m  difputc  \ 
and  that  thofe  uiidt;r  ^vL:;:i  he  cairns  hav'j  rcc.v.d  ihe  fame 

upwards 
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upwards  of  fifty-five  years  ;  and  he  infifted  on  his  right  there-     SHUTxti 
to  as  leffec  under  the  faid  college.  '^'".  V 

The  plaintiff  replied ;  the  defendants  rejoined ;  and  witnefles  Coi©^ 
vere  examined  on  both  fides ;  and  on  the  proof  taken  on  all  fides 
being  read,  and  on  full  debate,  it  is  diredted  by  the  Court,  that 
hisifliie  betried,  the  plaintiff  here  to  be  plaintiff  at  law,  viz. 
*<  Whether  the  three  inclofed  clofes*  and  the  three  acres  of  land 
*<  not  inclofed,  part  of  the  eflate  called  Woodboufe^  or  any  and 
^  what  part  of  them,  is  or  are  fituate,  lyi^gi  ^nd  being  within 
•*  the  parifh  of  FiJUld  Brabant^  in  the  county  of  Wilts^  or 
^  withi^  the  limits  and  bounds  thereof  ?  or,  whether  the  faid 
<'  three  inclofed  clofcs,  and  the  faid  three  acres  of  land,  or  any 
^  and  what  part  of  them,  is  or  are  lying  and  being  within  the 
*'  parifh  o(  Bovver  Chalky  in  the  faid  county,  or  within  the  limits 
«*  and  bounds  thereof  ?" 

The  caufe  came  on  the  feventeenth  day  of  NTvemher  lad  upon 
the  equity  referved  \  and  on  the  return  of  the  poflea  of  the 
verdidt  given,  and  no  counfel  appearing  for  the  plaintiff,  it 
was  then  ordered,  that  the  faid  bill  fhould  ftand  difmiffed  out  of 
this  court,  with  cofls  to  be  taxed  at  law  and  in  equity ;  but  by 
an  order  made  the  twenty-eighth  day  of  November  laft,  it  was 
ordered,  that  the  caufe  fhould,  upon  the  plaintiff's  paying 
three  pounds  cofls,  fhmd  in  the  paper  to  be  reheard  ;  and  now, 
on  the  ninth  of  December  1 71 8,  when  the  caufe  came  on,  the 
plaintiff's  counfel  prayed,  that  the  former  iffue  might  be  tried  , 
tqpun ;  and  upon  reading  the  orders,  the  poftea,  and  the  plain- 
t^s  afiidavit ;  and  on  hearing  counfel  on  both  fides  \  a  new 
trial  was  granted,  upon  the  plaintiff's  paying  the  cofls  of  the  laft 
trial,  to  be  taxed* 

The  new  trial  was  had  accordingly  on  the  former  ifiue  ; 
and  now,  on  the  twenty-fevench  of  April  1719,  the  caufe  coming 
on  to  be  further  heard  upon  the  equity  referved,  it  appeared  by 
the  ^^i7  returned  upon  a  verdi£t  given  upon  the  new  trial,  that 
it  was  fotmd  that  the  faidjhree  clofes  and  three  acres  of  land 
are  lying  and  bring  within  the  parifh  of  Bovter  Chalky  in  the 
faid  county  of  WiUs^  or  the  limits  or  bounds  of  the  fame 
parifh. 

It  is  ordered  bt  the  Court,  that  the  bill  be,  and  is  hereby 
abfolutely  difmifled  this  court,  with  cofls  to  be  taxed  by  the 
deputy  remembrancer  both  at  law  and  in  equity. 

Tho.  Burt. 
Ja.  Montagus. 
Ro.  Price. 
F.  Pace* 

G  a  Bate 
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hilaitTiim  Bate  againji  Sprakling-    . 

4.  Geo.  1.  w-  ,    r^  . 

Kent^  itib  February  I7I7. 

r 

The  vicar  of  'X' HE  plain  tifF,  as  vicar  of  the  pari  fti  church  of  C6//Jjm,  in  the 
Chilbamt  in  Kent,  ^  county  of  Kent,  foT  five  years  pad,  claimed  all  tithes  of 
demands  the  wood,  hay,  calvcs,  &c.  hops,  aod  other  roots,  herbage,  and 
nStat  °^cafve»  ^2^^™^"^  ^f  cattle,  and  all  other  tithes,  except  tithes  of  corn 
ptgs,wax,hopt|  3nd  grain  ;  and  ftated,  that  the  defendant,  in  the  year  17I5> 
b<^  poles,  nulk,  held  and  occupied  therein  feveral  acres  of  arable,  pafiure,  and 
and  wood.  wood  lands,  and  lands  planted  with  fruit  and  hops  5  and  alfo 

S.  C.  Bunb.  »a  kept  and  depaftured  divers  oxen,  bullocks,  runts,  fteers,  cows, 

heifers,  young  cattle,  and  horfes  employed  to  work  in  ether 
pariJhes,  and  divers  fheep  and  lambs,  which  he  bought  in  and 
fold  again,  and  removed  before  they  were  (horn,  and  divers 
other  dry  and  unprofitable  cattle,  as  well  of  his  own  as  other 
perfons,  taken  into  agi{lment,the  feeding  and  depafturing  thereof 
were  of  great  value  ;  that  in  the  faid  year  he  fed  and  depaAured 
divers  cows,  mares,  (heep,  and  fows,  from  which  he  had  calves, 
colts,  lambs,  pigs,  wool,  and  milk,  the  tithes  whereof  lie 
negledled  to  pay  ^  that  the  defendant  as  to  tithe  milk  pretends, 
that  he  having  hung  up  a  hog  pail,  or  fome  other  veflel  unfit 
for  uie,  in  his  court  yard,  had  put  the  tithe  milk  therein  every 
morning  and  evening,  whereas  if  any  tithe  milk  was  fo  fet  out 
it  was  not  as  the  law  requires,  nor  did  he  fet  out  the  full  tenth 
part,  nor  is  there  any  cuftom  for  fuch  tithing  ;  that  he  had  alfo 
a  large  pigeon -houfe,  from  which  he  had  feveral  pigeons  ;  and 
had  alfo  felled,  cut  down^  and  grubbed  up  feveral  quantities  of 
wood,  which  he  converted  into  faggots,  cord  woo4,  and  poles  \ 
and  alfo  had  great  quantities  of  hops,  which  he  picked  and  carried 
away ;  and  had  feveral  other  titheable  matters  and  things,  which 
he  took  and  carried  away  without  fetting  out  the  tithes  thereof, 
or  making  any  fatisfadlion  for  the  fame.  The  bill  therefore 
prayed  a  full  difcovery  of  quantities,  qualities,  and  values,  and 
an  account  and  fatisfaftion  for  the  fame. 

The  defendant  The  defendant  admitted  the  plaintiff  to  be  vicar  of  the  faid 
^X^/l\  \l  Parift,  and  entitled  to  receive  the  tithes  of  all  the  titheable 
the  tithe*  of  a-  "latters,  exccpt  corn  and  grain  ;  and  faid,  that  he  occupied  a 
giiimcnt,caNe3,  meffu^ige  and  feveral  lands  and  clo&s^  which  he  diftinguiOi- 
ji  s,  and  wax  i  ed  by  ftating  how  much  of  arable,  and  how  much  of  pafturc, 
and  fays,  ^^d  y^j^^^  planted  ground,  and  by  fetting  forth  what  cattle  he  had 

agilled  of  other  perfons  5  and  he  averred,  that  he  had  paid  or  ter^^ 

dered  the  plaintiff  the  tithes ;  and  that  he  had  refufed  to  accept  of 

the  fame  ^  ^d  he  fet  forth  his  other  titheable  matters  and  things. 

that  he  fet  out  He  alfo.  ftated,  that  on  Michaelmas  Day  1 7 14  he  had  given 

every  tenth  pint  notice  to  tjie  plaintiff  that  he  would  pay  his  tithe  milk  in  kind, 

^!rH"""L„!"»/i!  ^°d  would  milk  his  cows  in  his  yvd  at  feven  of  the  clock  in  the 

yard,    but  tliat         •.  j^/»»i  •  •/■  « 

the  tithing  pail  «no?»i>mg  and  at  hve  m  the  evening,  and  afterwards  gave  notice^ 

iwas        Aolcn  ; 

and  inlift<i,  that  the  tithe  milk  ought  not  %o  be  canricd  to  t'le  vicarage  i 

that 
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that  he  would  milk  at  eight  in  the  morning  and  four  in  the  after*         Eat« 

noon,  which  he  accordingly  did,  and  for  the  tit  hes  thereof  put  the    ^    "V"*^ 

tenth  pint  of  every  meals  milk  into  a  new  pail ;  which  being       ^  ^        ^ 

ftole  he  put  np  another,  but  knew  not  what  became  of  the  tithe 

milk  ;  but  he  infifted,  that  if  it  was  fpilt,it  was  the  plaintiff's  own 

fault ;  and  that  if  he  had  defired  it,  he  would  have  fet  out  every 

tenth  meal;  butthat  thcplaintiff  infifted,that  the  tithe  mtlkfhould 

be  brought  to  the  church-porch  or  to  the  vicarage*houfe.     The 

defendant  further  fet  forth  what  Ihecp  he  had  kept,  and  what 

lambs  he  had  bred  ;  and  faid,  that  the^plaintrflF  had  one  for  his 

tithe  ;  and  alfo  what  iheep  he  fold  before  ihorn,  and  what  their 

keeping  was  worth  ;  and  that  he  tendered  the  plaintiff  the  tithes 

for  the  fame,  which  he  had  refufed  to  accept.     He  further  faid, 

that  he  had  paid,  the  plaintiff  the  tithe  wool  for  his  iheep  which 

were  (horn ;  that  he  had  pigs  which  the  plaintiff  had  the  tithe 

of ;  and  that  he  had  feveral  pigeons.     He  confeflcd,  that  he  ^h**  *«  ^"'o^* 

felled  one  acre  and  ten  poles  of  wood,  and  no  more  ;  all  which,  ***   ^    f^^ 

he  faid,  was  burnt  or  fpcnt  in  his  houfc,  or  ufed  in  hufbandry  j^^^j^  ^„ j  j^crK 

on  his  farm  ;  and  as  no  part  was  fold,  he  iniiffed  that  no  tithe  fore  not  tithe. 

was  dae.    He  alfo  faid,  that  he  ufed  two  acres  and  better  of  hop  ^^  1 

ground,  and  did  not  fet  out  the  tithes,  for  that  he'had  always  paid  vnd  that  he  h;Kl 

ten  ihiUings  an  acre  in  lieu  of  tithe  hops,  which  were  never  always  paid  ics. 

taken  in  kind  j  which  fum  the  plaintiff  had  accepted  i  and  that  *i"h\''*i;;^'"ln 

the  plaintiff  making  unreafonable  demands  for  his  tithes,  the  kind. 

defendant  told  him  he  would  pay  his  tithes  in  kind  ;  yet  the 

plaintiff  did  not  demand  tithe  hops  in  kind,  and  was  contented  .  >   >    ^ 

to  take  the  faid  rate,  which  he  faid  he  had  tendered  to  the  plain* 

tiff;  and  the  faid  defendant  fet  forth  his  other  tithes. 

« 

The  plaintiff  replied  fpecially,  and  thereby  faid,  that  he  was 
willing  to  accept  of  the  feveral  fums  offered  in  the  defendant's 
anfwer  for  agiftment  of  cattle,  the  depafturing  of  iheep,  and 
for  the  tithes  of  calves,  pigs,  and  wax,  as  fet  forth,  with  his  coils^ 
and  waived  any  oth^r  proceeding  as  to  the  other  tithes,  except^ 
the  tithes  of  hops,  wood,  and  milk. 

* 

To  which  ftplicatkm  the  defendant  rejoined,  and   feveral 
Witneffes  were  examined  on  both  ikies;  and  on  reading  the  "^ 
dcpofitions  of  witneffes,  and  on  fiill  debate. 

The  Court  declared,  that  the  defendant  ought  to  account  The  tithes  of  a. 
with  the  plaintiff  for  the  tithes  ofagiftment  of  cattle  and  depaf-  giftmcm,  calves, 
twng  iheep,  and  of  the  calves,  pigs,  and  wax,  as  offered  in  the  ^^*^f  ^*^ 
defeildant's  aofwer,  and 'accepted  in  the  complainant's  replica-.  ' 

tion  ;  and  that  the  defendani  ought  alfo  to  account  with  the  and  alio  the  tithe 
plaintiff  for  the  tithes  of  his  hcfps,  milk,  and  wood  (except  fuch  of  hops,  but  nci 
part  of  the  faid  "Wood  as  was  \ifed  for  bip  poles  pi  the  faid  pariih,  ^  ^^  H**- 
for  which  no  tithes  are  to  be  paid) ;  and  the  plaintiff  being 

.  C  4  willing 
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Bat*         willing  (to  prcvciit  further  charges  and  expcnce)  to  accept  the 

Agmifi        f^j^  ^f  eleven  pounds,  thirteen  (hilUogs,  and  tenpence  halt 

rAaKi.xNo«    pgnuy^  f-Qj.  jj^g  value  of  the  faid  tithes,  (the  fame  being  confcCi 

fed  by  the  anfwer  to  be  of  that  value)  together  with  bus  coftsji 

and  the  defendant  fubmitting  and  confenting  ^hereto, 

It  is  ordered  by  the  Court,  that  the  defendant  do  forth-* 
with  pay  to  the  plaintiff  the  aforefaid  fum,  together  with  his 
cofts,  to  be  taxed  by  the  deputy  of  this  Court,  tQ  whom  it  is 
Ixereby  referred  to  tax  the  fame. 

Tho.  Burt, 
Ro.  Price. 
Jas.  Montagus. 

J.  FoRTfiSCUE  AlANII, 


HilaetTeim  Smith  azaitUl  Rowcliffe. 

Samerfe^ire^  6tb  February  17 17. 

H^jryTm^t  nr^^  '^*"  *^*^^?  *^*  ^^  ^^^^^^  y^^"  P**  ^^^  plamliff  ha4 

m^w&f/*ciain«  ^^^^  lawful  vicar  of  the  church  and  vicarage  of  HenfirjJge^ 

tiihes  in  kind  in  the  county  of  Somerfet^  and  was  entitled  to  all  the  fmall  tithes 

for  hay,  cows,  andduties  yearly  growing,  &c. therein,  and  in  the  titheabk  placcs 

*^'^^*     *^  thereof;  that  in  the  year  1 7 1 5  the  defendant  occupied  paihiro 

s  c  R  "h'^      ground,  whereon  he  had  kept  feveral  milch  cows,  which  had 

.    .  Bunb.  2o«  produced  calves  and  given  milk,  and  had  alfo  kept  fheep,  which 

had  brought  forth  lambs  and  borne  wool ;  that  he  alfo  had 

feveral  grilzing  oxen  and  barren  heifers,  which  he  had  feid  and 

fatted  on  his   faid  lands  ;  that  he  alfo  had  occupied  feveral 

orchards,  and  had  apples  and  other  fruits  therefrom,  the  tithe 

of  all  which  the  plaintifFwas  entitled  to,  and  alfo  to  feveral  other 

titheable  matters  and  things.    The  bill  therefore  prayed,  thjit 

the  defendant  might  account  for  and  pay  to  the  pladntiff  all  hia 

tithes  and  duties,  as  demanded  by  the  bill. 

w 

The  defendant  The  defendant  admitted,  that  the  plaintiff  was  vicar,  and 
'"^d  h'*"'-  h^*  entitled  to  the  tithes  in  the  fame  mannes  as  his  predcceffors  had 
wihf  yearijit!  ^^^  entitled  thereto.    But  he  denied,  that  any  tithes  were 

payable  in  kind,  except  for  fheep  and  wool ;  for  that  there  were 

certain  modufes  payable  in  lieu  thereof,  which  he  had  paid  to  the 

plaintiff  for  all  tithes  and  duties  due  to  him  to  the  end  of  the 

year  1714.    He  confeiled,  that  in  the  year  17 14  he  had  occu* 

pied  one  hundred  and  forty»one  acres  of  pafture  ground  in  the 

laid  pariih,.  fourteen  acre9  whereof  are  called  DurrantSy  and 

feventeen .acres  the  TtoQiHigber  Hme  Graundt^. for yvhich  tithes 

that  there  is  a  ^^  payable  \  but  that  as  co.che  refidue,  there  was  an  immemorial 

msdkt'or  i3$.4d.  cuftom,  that  every  occupier  thereof  ihall  pay  to  the  vicar  thirteen 

ayear,  in  lieu  (hillings  and  fourpencc,  in  lieu  of  all  tithcf  for  or  in  rcfpeft  pf 

01  the  tithe  hay  ^y^^  ^^^  ^jn^^y  ^^^s :  And  hc  infiftcd  on  the  faid  cuftom  in 

ot  ninety  acres  •  #  .      ""^  j.r  i_ 

oi  hi.  6rra.  difcharge 
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discharge  of  all  yicarial  tithes  for  the  faid  ninety  acres.    He  alfb       Smith 

faid,  that  in  the  year  17 15  he  had  kept  and  depaftured  fix  or        «z^fl 

ftycn  milch  cows,  and  about  fix  or  fcvcn  calves  j  but  infifted,    RdwcLim^ 

jhatit  had  immemorially  been  the  cuftom  and  ufage  to  pay  two-  ***'  ••y^*"^  ^^^ 

pence  at  Rafter  yearly  for  each  cow  bringing  a  calf,  for  the  ^7  ^ '  *  * 

feeding  and  depaihiring  fuch  cows^  and  a  halfpenny  for  every 

calf  under  feven  ;  and  if  any  of  the  faid.  calves  under  feven  were 

fold,  the  tenth  penny  to  the  vicar  ;  an^  if  feven  calves  have 

&l}enf  and  have  profpered^  the  vicar  hath  had  the  feventh  calf 

between  a  noonth  and  five  weeks  old,  paying  the  owner  three 

halijp^ce  ;  that  of  the  fix  or  feven  calves  which  he  had  in  the 

faid  year,  he  had  fold  only  three,  and  weaned  the  reft  for  the 

pail,  for  which  nothing  is  due  to  the  vicar  \  that  in  the  faid 

year  he  had  fed  and  taken  to  winter  feveral  fheep  of  another 

perfon's,  which  had  feyeral  lamb3>  and  that  he  had  no  wool  or 

lambs  of  his  own  in  t bat  year.     He  faid,  that  he  had  fatted  and  *^t  Mothing  St 

grazed  in  the  faid  year  twelve  oxen,  four  of  which  were  ufed  in  **"*  ^   ^^^ 

)ii8  plough  \  and  that,  by  the  cuilom  of  the  parifli,  no  tithe  hath  ' 

beca  paid  for  plough  beafts  fatted,  or  for  barren  beads  bred  and 

fatted  in  theparilh.    He  admitted,  that  in  the  faid  year  he  had 

occupied  three  orchards  j   and  infifted,  that  by  cuftom  time  •"<*  ***'/  ^  •* 

Immemorial  the  occupier  of  every  orchard  had  paid  to  the  vicar,  ^^  forapplci. 

at  Rafitr  yearly,  twopence  only,  in  lieu  of  tithe  apples. 

The  plaintiff  replied  ;  the  defendant  rejoined  \  and  feveral 
witnefles  were  e^ptmined  on  both  fides  \  and  on  reading  the 
proofs  taken  in  the  caufe,  and  on  mature  and  deliberate  debate 
of  the  mattery 

It  is  ordered  bt  the  Court,  that  the  defendant  fhall  ac-  Titles,  czeept 
jcount  with,  fatisfy,  and  pay  to  the  plaintiff  for  all  his  tithes  ofwooiandUmb, 
m  iind^  for  the  year  1 7 1 5,  only  the  tithes  of  wool  and  lambs  ex«  decreed  in  kind, 
jcepted  'f  and  it  is  referred  to  his  majefty's  deputy  remembrancer 
(Q  take  tl^e  faid  account. 

Ti|B  CouR,T  Full. 


Griffith  againfl  Hughes,  Tmii.  tium, 

Gkiuiftirjbtre^  %6tb  Jum  171 8.  4-    »    >• 

THE  plaintiff,  as  reftor  of  Woolajfon^  in  the  county  of  GA«*  ^y^^  ^^^^  ^^ 
cejkr,  with  the  chapelry  of  Jtlvington  annexed,  ftated,  that  mtUfttm^  ia 
he  was  duly  inftituted,  &c.  thereto,  in  the  year  171 1,  and  Glwajltrjbin, 
having  duly  performed  the  cure  there,  was  lawfully  entitled  to  whhihechapcl. 
all  tithes,  both  great  and  fmall,  yearly  arifing  therein,  and  in  21^^*?^! 
the  titheable  places  thereof.  titled   to  both 

The  defendants  denied,  that  the  plaintiff  was  prefentcd  to  the  ^^^  ^£  ^^  ^ 
redory,  but  admitted  that  he  might  be  to  the  vicarage,  and  that  nfl). 
he  was  entitled  to  tbc  finall  tithes  }  but  they  infifted,  that  the 

great 
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CftirriTJi     grczt  tithes  belonged  to  another  perfon,  and  that  they^  as  tenants 
ajraui/g        j^  j^j^  i^^j  received  the  fame. 

llVGHIt* 

The  plaintifF replied  ;  the  defendants  rejoined  ;  and  witncffcs 
were  examined  \  and  on  reading  the  plaintiff's  in  fti  tut  ion  and 
induction  into  the  fald  redory  and  chapelry,  and  the  proofs  in 
the  caufe  ; 

It  is  ordered  by  the  Court,  that  the  defendants  (hall 
account  with,  fatisfy,  and  pay  to  the  plaintiff  all  their  tithes  and 
titheable  matters  by  each  of  them  held,  during  the  five  years 
they  had  held  their  farmland  it  is  referrefl  to  the  deputy  to  taloe 
the  fame« 


'^'^'g.!""*  Rogers  iigainji  Syndry. 

Buchingbam/bire^  Bth  jfuly  17 18. 

The  plaintiff  npHE  bill  ftated,  that  the  plaintifF  and  all  thofe  whofe  eftatcs 
Ijrcfcribesinayiir    1    hg  Y\^^^  is  and  were  lawfully  feifed  in  fee  or  6f  fome  otbcf 

tiSuwof  ^etown  8^°^  cftate  of  inheritance,  or  is  or  have  been  otherwife  Well 
of  Buekingbanty  cutitlcd  to  the  tithes  of  all  corn,  grain,  and  hay,  arifing,  &c. 
and  particularly  Upon  all  Or  any  the  lands,  meadow,  and  pa(^ure  ground,  lying 
Ibr  Ladft  Mea-  and  being  in  the  town  or  borough  of  Buckingham^  and  in  the 
cl//  ^^^""mu  ^^^^^^We  places  thereof  5  that  the  defendants,  or  fome  of  thcm,as 
and  *  Cwdmlt  Undertenants  OF Itflecs  of  thedefendants  Syndry  and  Gori^  havc,for 
fulJ%,  fevcral  years  paft,  held  and  occupied  i^veral  lands ,  clofes,  paf« 

tures/and  meadows  lying  therein,  and  have  yearly  fowed  and 
carried  away  fcveral  forts  of  corn,  grain,  hay,  and  grafs,  and 
alfo  fed  cattle  and  ftieep,  and  have  agiftcd  cattle ;  for  all  which 
they  ought  to  have  paid  tithes  in  kind,  or  made  fome  rccom- 
pence  for  the  fame  to  the  plaintiff;  that  fome  of  them  have  oc- 
cupied meadows  and  clofes  called  Lady^s  Meadonv^  Bradhurfs 
Cicfe^  Sandyhill  Ground^  otherwife  Grey^Fieldy  Conduit  Clofiy  and 
a  meadow  belonging  to  it  within  the  faid  town  or  borough, 
during  which  time  they  did  cither  fow  the  fame  with  corn,  or 
made  the  grafs  into  hay,  the  tithe  whereof  belonged  to  the 
plaintiff;  that  they  did  alfo  feed  the  fame  with  cattle,  for  which 
the  plaintiff  ought  to  have  been  paid  two  {hillings  a-year,  ac- 
cording to  the  yearly  value  of  the  faid  lands,  which  they  had 
refufcd  to.do,,  pretending  that  the  fame  were,  let  to  them  tithe 
free,  by  the  faid  Syndry  and  Gort ;  and  that  the  tithes  belonged 
to  the  plaintiff's  grandfather,  who  had  demifed  the  fame  to  the 
faid  two  defendants.  The  bill  therefore  prayed  a  difcovery  of 
their  tithes  in  kind,  and  of  the  perfons  under  whpm  they  claim, 
and  that  they  may  account  for  the  fame. 

The  defendant!  .The  defendants  Syndry  and-  Gore  faid,  that  tliey  knew  not 
f.y  the  premifc.  jj,,^^  ^^it  plaintiff.  Or  all  thofe  whofe  eftate  he  hath,  is  entitled 

•».re    I  uic    free,  *  ' 

is  bavin?  belonged  lo  Bartwi  Chantry^  and  ti  af  after  thit  diflblution  tl»rtof#  the  .lands  by  fc^«** 
r.'icfnc  cor.v:y:i:  L',5  vtjUd  in  co-heii\fftfs,  whom  they  re fpc^ively  married,  and  fo  became  cotltkd 
IturtTO.  to 
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to  the  tithes  of  all  corn,  grain,  and  hay,  as  aforefaid  demanded  j  |Io6sk« 
and  admitted,  that  the  other  defendants,  as  undertenants  to  H*^ 
them,  held  the  faid  lands,  as  in  the  bill  is  mentioned,  and  bcliev-  ^*b*t« 
cd,  that  they  had  yearly  cut  and  carried  away  corn,  grain,  and  hay 
therefrom,  and  that  they  may  have  fed  and  agifted  feveral  (heep 
and  other  cattle  thereon,  but  that  they  knew  not  the  quantities. 
'  They  denied,  that  they,  or  their  undertenants,  ought  to  have 
paid  tithes  in  kind,  or  made  any  fatisfa^tion  in  lieu  thereof,  the 
premifes  being  always  let  tithe  free.  They  alfo  denied,  that 
they,  or  either  of  them,  are,  or  is  feifed  of,  or  entitled  to  the 
tithes  of  the  faid  town  or  pariih  of  Buchiugham  ;  for  that  the 
premifes,  which  the  plaintiff  charges  with  the  payment  of  titbesy 
were  heretofore  part  of  the  lands  of  the  late  diflblved  chantry, 
known  by  the  name  of  Bartotfs  Chantry^  fituate  in  the  parifh  of 
Zu  Peter^  in  the  town  qf  Buckingham  \  that  after  the  diiTolution 
of  the  faid   chantry,  the   tithes  of  the  faid  feveraV  pieces  of 

f-oujid,  did,  by  feveral  coB^yances,  become  legally  vefted  in 
•  Rtchardfon^  who,  in  the  year  1637,  being  feifed  in  fee  of  and 
in  the  tithes  of  corn,  grain,  and  hay  arifing  upon  the  faid  lands, 
did,  by  will,  dated  1637,  give  to  his  wife  Mary^  and  her  heirs^ 
the  tithes  of  Grey  Field  meadow  and  clofes,  flie  or  they 
paving  towards  a  chief  rent  to  the  king  ilx  {hillings  a-year, 
which  rent  the  faid  defendants  have  paid,  and  do  now 
.  pay  to  Sir  E.  Denton^  as  lord  of  the  manor  of  Milfdon^  for  or  in 
refpe£l  of  the  faid  premifes  \  that  fome  time  after  the  faid  Mary 
became  feifed  of  the  fame,  £he  died,  and  her  daughter,  dame 
Mary  Bag^ot^  in  right,  became  feifed  thereof,  and  by  indenture, 
dated  the  fifteenth  of  September  1667,  tripartite,  (he  and  her 
hufband  did  convey  the  fame  to  S.  Monteage^  who  became  feifed 
in  fee,  and  by  leafc  and  releafe,  dated  the  twenty-ninth  and 
thirtieth  of  September  1680,  did  fell  to  John  Rogers^  the  elder, 
all  the  faid  premifes,  to  hold  to  him  and  his  heirs  for  ever ; 
that  the  faid  John  Rogers^  by  will,  bequeathed  the  fame  to  Anne 
his  wife  for  life,  and  then  to  his  children,  equally  to  be  divided 
between  them  \  that  they,  the  faid  defendants,  intermarried  with 
two  of  the  daughters,  by  virtue  whereof  they  became  feifed  of 
and  in  two  parts  ;  that  the  faid  Anne  foon  after  died,  when  they 
beame  feifed  thereof  in  fee  with  the  other  devifees,  and  did 
jointly  hold  and  enjoy  the  premifes  free  of  all  manner  of  tithes  ' 

whatfoever,  and  they  hoped,  that  as  the  plaintiff  had  not  fet 
forth  any  title  to  the  fame,  they  (hould  be  relieved* 

The  plaintiff  replied  \  the  defendants  rejoined ;  and  feveral  i\^  cridencft 
vitneffes  were  examined  on  both  fides ;  and  on  reading  an  in*  re«i. 
denture,  dated  the  tenth  of  February  i6j6f  made  between 
Lambert  and  his  wife,  and  John  Rogers,  Junior,  and  another  in- 
denture, dated  the  twenty-eighth  of  September  ryop,  mad^  be- 
tween the  plaintiff  and  Adington^  and  reading  the  prooBi  in  the 
pufe,  aad  on  fuU  dobatCi 

It 
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RocBRs  It  is  ordered  bt  the  CouRTf  thatthebiUbe  difmUIed  <mt 

'i^fi        of  this  Court. 
^''"•*^-  Tho.  Burt. 

The  bill  dUmlf*  Ro.  Pr  l  CE, 

TiiH.  tmm,  Napier  againjt  King  and  Others, 

4.  CXO.  I.  T%  yr  .  »   «M 

Derfetjbire^  2^4  June  17 18, 
The  reaor  'of  ^HE  bill  ftatcd,  that  the  plaintiff,  for  thirty  years  paft,  had 

ta'''*i>S*r"l  ^^"  ^^*°^  ^f  ^^^  P^*^  ^f  ^«^^«  WMro/u,  in  the  county 

ciaifTis .the  tithes  <^f  Dorfet^  and  having  duly  officiated  and  performed  the  cure 
of  a  dofe  called  there,  ought  to  have  and  receive  all  tithes,  great  and  fmall,  as  well 
BrMkwayj,oi:iut^  as  all  duties  and  offerings  arifing  therein,  and  alfo  all  monies  by 
^StaJ^tl'^nt  ^^^  cuftom  or  modus  payable  ;  that  the  defendant  P.  Kingy  from 
c{  Potddeti^sCoH'  ^^^y  D^y  1708,  had  held  two  farms  and  other  lands  in  the  faid 
mn,MAolStiU*t  {>ari{h,  and  particularly  a  clofe  called  Brootway^  which  he  hjid 
CtmmoHn  ftocked  with  divers  cattle,  and  had  reaped  the  benefit  thereof, 

and  had  kept  fheep  and  cows  thereon,  which  had  Iambs,  calves, 
wool,  and  milk,  but  had  paid  no  tithes,  or  any  thing  in  lieu 
thereof,  either  for  dry  cattle,  or  for  agtftment  of  cattle  ;  that 
the  plaintiff  ought  to  have  had  all  cuftomary  tithes  and  duties 
paid  to  him,  or  fome  modus  or  compofition  in  lieu  thereof,  in 
the  fame  manner  as  his  predeceffors,  time  beyond  memory  had 
enjoyed  the  fame,  but  that  the  defendants  had  negleAed  to 
make  him  any  fatisfaftion,  under  pretence  that  the  faid  grounds 
are  exempt  from  the  payment  of  tithes,  and  efpecially  from 
paying  any  thing  for  cattle  breeding  or  agifted  thereon. 

The  defendants  admitted,  that  the  plaintiff  was  re£tor  of  the  pa^ 
rifli,  and  entitled  to  all  the  great  and  fmall  tithes  arifing  thereio. 

The  defendant  The  defendant  P.  King  faid,  that,  for  fevcn  years  paft,  he  had 
fays,  thK  he  Qccupied  Sutton  Farm^  and  the  two  fmall  farms  in  the  bill  mcn- 
wuh'the^'piain-  ^^°"^^  f  *^^^  ^^  indenture,  dated  the  twenty-ninth  of  September 
tiff  for  SuttM  1708,  in  confideration  of  the  yearly  rent  of  twenty-fevcn 
Farmy  for  »7L  pounds,  to  be  paid  by  him  to  the  plaintiff,  the  plaintiff  had  dc- 
a-year.  mifed  to  him  and  his  heirs  all  his  tithes  on  the  laid  three  farms, 

(except  the  tithe  of  coppice  wood),  to  hold  for  twelve  years  5  and 

that  the  faid  deed  was  duly  executed  ;  that,  at  Lady  Day  1 7091 

he  became  tenant  to  the  lord  of  the  manor  of  Sutton  JValdron^ 

of  a  fmall  tenement  called  Seadis  Tenement^  and  had  held  it  ever 

t^^e^-.  fri»»'^  that  the  plaintiff  had.  everfincei«^i3^  1709,  cd- 

TVwrmrjr/inkiiid}  l^ctod  and  received  all  tithes  arifing  on  the  faid  farm  m  kina. 

that  the  tithes  of  '^^^  defendant  further  ftated,  that,  for  three  years  paft,  he  had 

PouidinsCcmmen  held  two  fmall  commous,  called  Pou/deffsznd  StilPs;  that  the 

^wAStiiVsCcmmn  comiTion  called  Pouldiffs  he  held  of  the  lord  of  the  manor  of 

wereoniy  2,.6J.  button  JFoIdron,  and  the  other  of  Join  Still  i  that  hcdepafturcd 

^'y^^'  on  the  fame  one  yoke  of  oxen,  and  fou^  barren  bcafts  at  a  time, 

in  the  fummer  feafon,  and  about  twenty  hogs  in  the  winter  i 

and 
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lod  that  the  tithes  thereof,  if  due,  were  only  worth  two  {hillings       KM^iift 
and  fixpence  a-year.    He  further  ftated,  that,  for  one  year,  he        ^^^^ 
had  occupied  a  piece  of  ground  called  Brookway^  which  is  pre-  ^^^  OTHs&i* 
ferved  as  a  way  for  each  tenant  to  his  proportion  of  tbe  Comment 
mi  that  he  holds  the  fame  under  all  the  copyholders,  and  had 
depaftured  thereon  iixty  hog  iheep,  for  a  week,  in  the  fprlng 
of  the  year,  and  at  other  times  other  cattle,  according  to  the 
feed  thereon;  that  the  faid  cattle  and  flieep  were   alfo  depai^  that  the  plaimiff 
tured  on  other  grounds,  and  therefore  ought  not  to  be  double  enjojrcd  an  in- 
tsthed ;  that  at  the  time  the  faid  common  was  endofed  by  the  ^^"^^  ^^  '*J 
copyhold  tenants,  the  then  redor,  with  the  confent  of  the  lord  ^7^'*t["h^» "  of 
and  tenants,  did  inclofe  about  half  an  acre  next  adjoining  to  Brookwy  i 
Bmkway^  with  part  of  the  river,  for  the  redor's  conveniency  of 
watering  the  cattle  which  depaftured  on  his  glebe  lands ;  and 
that  the  veStov  enjoyed  the  fame  in  fatisfa£tion  of  the  yearly 
tithes  of  Bfvolnuay^  for  which  no  tithes  were  ever  demanded  or 
paid.    He  admitted  that  all  tithes  were  payable  in  kind;  fave  imithatthervU 
only  a  modus  of  twopence  for  each  cow,  called  cow  white  money,  a  moduM  oi  id.  a 
which  he  infixed,  by  ancient  cuftom  had  been  paid,  and  ought  c^^>  i"  ^^^  of 
to  be  received  in  full  for  tithe  milk.  ^^«  ™*^- 

The  other  defendants  put  in  much  the  fame  anfwer  as  to 
Bnoiway, 

The  defendant  J.  King  denied,  that  he  had  ever  occupied 
Bnokway,  and  faud,  that  he  had  paid  the  plaintiff  all  his  tithes  in 
kind. 

The  plaintiff  replied  ;  the  defendants  rejoined  ;  and  feveral  An  infue  rflrea- 
witneflei  were  examined  on  both  fides,  and  on  reading  feveral  (ti  to  try,  whr. 
of  the  depofitions  taken  on  both  fides,  and  on  lull  debate,  the  ^^-^  '^  ^^ 
Court  direAed  a  trial  at  law  againd  P.  King^  William  James^  ^**  piaimiff  Ui 
and  R.  Poulden,  to  determine,  ^^  Whether  the  piece  of  ground  lieuof  the  iitbc» 
^  called  ike  Drove  be  enjoyed  by  the  plaintiff,  in  lieu  and  fatif-  oiBrttktwty. 
<*  faction  of  the  tithes  arifing  upon  a  certain  piece  of  ground 
««  called  Brookway  ^ 

And  it  is  further  ordered,  that  the  defendant  P.  Kiftg, 
as  to  all  matters  in  the  bill  charged  (except  as  to  the  two  com- 
mons called  StilPj  Commony  foulMs  Common^  and  the  faid 
Brodnvay),  be,  and  the  fame  is  hereby  difmified,  with  cofts,  to 
be  taxed }  and  alfo  that  the  defendants  IVilliam  James  and 
Richard  Poulden,  be  difmiffed  with  their  taxed  cofts,  of  and 
from  all  tbematters  in  the  bill  contained,  except  as  to  the  pieceof 
ground  called  Brookway  \  and  alfo  that  the  defendant  J.  King  be 
difmified  of  and  from  the  faid  bill,  with  his  cofts  to  be  taxed  by 
the  faid  deputy  remembrancer* 

And  it  is  further  ordered,  that  after  fuch  trial  Ihall  Tithfs  for  tiw 
be  had,  that  the  defendant  P.  King  ftiall  account  with  the  «on»^^"     <=■* 
piaimiff  for  his  tithes  arifing  upon  the  two  commons  aforcfaid  5 

the 
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the  confideration  of  coftS)  as  to  tht  two  commons'  and  Smhmff 
to  be  refcrved  till  after  fuch  trial  had. 


KlKO 

AND  Otbxks.  a  trial  at  law  on  fuch  iffuc  was  accordingly  had,  and  the 
Cofti  refcrved  plaintiff  obtained  a  verdift  ;  and  upon  reading  the  pojlea^ 
till  after  trial.  [^  appeared,  that  the  jury  found,  that  the  piece  of  ground 
Averdiaibrthe  Called  tbe  Drove  was  not  enjoyed  by  the  plaintiff*  in  lieu  and 
pUmtiff.  fatisfaftion  of  tithes  ariiing  on  the  faid  piece  of  ground  called 

Brookway* 

of  Now,  on  the  eleventh  of  June  1719,  upon  hearing  coonfd 
on  both  fides,  it  was  ordered,  that  it  be  referred  to  the  deputy 
to  take  an  account  of  what  is  due  for  the  tithes  of  the  faid 
ground  called  Brooiway,  from  tbe  time  the  defendant  had  held 
the  fame ;  and  alfo  an  account  of  the  faid  two  commons,  as 
direfted  by  the  former  decree ;  and  it  is  further  ordered,  that 

^  the  faid  defendants  do  pay  to  the  faid  plaintiiF  his  cofts,  to  be 
taxed  both  at  law  and  in  equity,  in  relation  of  the  faid  Brookwajf 
and  the  faid  two  commons  in  the  former  order  mentioned. 


The   titliet 

Brvokway 

creed. 


Defendants 
pay  cdtfts. 


The  report  of 
tithes  due  con- 
firmed. 


In  purfuance  of  the  faid  order,  the  deputy  made  his  report  \ 
and  upon  reading  the  former'decrees  and  report,  dated  the  k' 
venth  inflant,  without  exceptions,  it  is  ordered,  on  the  tenth  of 
December  1 7 19,  that  the  fame  be  ratified  and  confirmed,  and  that 
the  faid  defendants  do  forthwith  pay  to  the  faid  plaintiff  three 
pounds^  fo  reported  due,  with  his  fubfequent  cofts  to  be  taxed» 


Xlicir.   TiKM, 
5.  Gso.  X. 


The  rrprefenta- 
fives  of  the  lef. 
ftes  of  the  im- 
propriate rcdory 
of  Moibiocbf  in 
iMCoIrJbirefChim 
arreara  of  tithes. 
S.C.  Bunb.  37. 

See  Pearfon  v. 
Hoflcerton,  vol 
i.  page  3S0. 


Hank  IN  agavift  Gay. 

Lincolnjbirey  \th  December  1718. 

'npHE  plaintiffs  Hankin  and  Sly^  adminiftrators  of  SufannaB 
^  Peir/on,  and  adminiftrators,  with  the  will  annexed,  of  the 
goods  and  chattels  of  R.  Peir/on,  not  adminiftered  by  the  faid 
Sufannahy  executrix  of  tbe  faid  R.  Peirfon^  with  iJ.  Pe'trfon^  the 
.infant,  filed  their  bill,  in  the  thirteenth  year  of  ^ueen  Anne^ 
againil  all  the  defendants,  except  5.  Adetibrooke^  fetting  forth, 
that  the  redtory  of  Holbecichy  in  the  county  of  Lincoln,  with  the 
glebe  lands,  tithes,  and  appurtenances,  to  the  fame  belc^gingt 
are,  and  for  time  out  of  mind  have  been  lawfully  annexed  to 
the  bifhoprick  of  Lincoln  ;  and  that  the  plaintifl^  are  entitled  to 
receive  the  faid  tithes,  as  leffees  of  the  faid  redtory  under  the 
bifhopofZ.ii7f0//9;  that  the  defendants,  being  owners  and  occn* 
piers  of  lands  within  the  faid  redtory,  are  indebted  to  the  plain- 
tiffs for  the  arrears  of  many  years  tithes,  and  have  refiifed  to  pafi 
Or  to  make  any  fatisfadtion  for  the  fame.  The  bill  therefore 
prayed,  that  the  defendants  might  anfwer  the  premifeSy  and 
make  a  fatisfadtion  to  the  plaintiffs  for  their  faid  tithes* 

The 
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The  defendants,  by  their  anfwert,  infifted,  that  the  lands,  hf       Hakhh 
them  rcfpcftivcly  claimed,  occupied,  and  enjoyed   in  the  faid         ^t^*^ 
parifh,  and  fct  forth  in  their  anfwer,  were  exempted  from  the  \^ 

{nyment  of  tithes,  and  from  any  modus  or  other  fatisfadlion  in  f^y^  thclTuiuU 
lieu  thereof  {a  J.  are  tithe  free. 

The  defendant  J.  Wheeler  faid,  that  he  made  no  claim  to  any  The   defendant 

of  the  faid  tithes,  nor  fver  made  any,  fave  for  the  ufe  of  R,  f^^^^^^\tum% 

Piiffm,  in  his  lifetime,  and  the  faid  Sufannab,  fmce  R.  Pier/on' s  TJp^Jltu^ 

death,  rcdor. 


the  fmajl  tllhcs 
as  vicar. 


0  which  bill  the  defendants  put  in  their  feveral  anfwcrs;  Thcpfaintiffsyf 
plaintiffs    replied  \   the  deR:udanrs  rejoined;  and  divers  dies,  and  the  fuis 


The  defendant  G.  Jrnett  faid,  that  he  is  vicar  of  the  The  defendant 
Taid  parifh  of  Holbeach^  and  that  the  tithes  of  wheat,  barley,  ^-  ^''"'''  ^^*^"** 
peafe,  beans,  rye,  mellm,  oats,  hay,  wool.  Iambs,  and  nax  in. 
the  faid  pariih  belong  to  the  bi(hop*s  leffces ;  but  he  infifted, 
that  all  other  tithes  belonged  to  him  as  vicar,  and  that  he  had 
always  received  the  fame,  excepting  when  a  claim  of  being  ex- 
empted therefrom  had  been  made  by  the  occupiers  of  lands  now 
in  the  poffefBon  of  the  other  defendants  ;  and  he  infifted,  that 
the  tithe  of  colefeed  belonged  to  him  as  vicar. 

The  plaintiff  replied  }  the  defendants  rejoined  ;  and  witceftes  TheplaintifffiJet 

were  examined  on  both  fides  \  but  before  publication   paifed,  a  fuppjememai 

the  plaintiffs  filed  a  fupplemental  bill  againft  all  the  defendants,  ^'"'J]?^^^^''* 

and  added  5.  jidenhrcoke,  as  a  defendant  thereto,  for  difcovery  jjefendaiL 
and  relief  touching  the  feveral.  matters  therein  complained  of. 

To 
the 

•witnefles  were  examined  in  this  caufe,  but  before  publication  paC-  "revived  by  /?», 
fed,  the  plaintiff"  5/v  died,  whereby  the  faid  fuit  abated,   and  his  ^1'*   r^pr^^w*- 
.iatereft  was  committed  to  A.  Ris^  who  filed  his  bill  of  revivor 
againft  the  faid  defendants,  to  which  they  appeared,  and  the 
caufe  was  revived  by  an  order  the  tenth  of  Jul^  in  the  third  year 
of  the  king,  and  publication  duly  palled. 

The  caufe  was  appointed  to  come  on  in  the  Michaelmas  Term  ^^^  y^     . 
following ;  but  by  an  order  made  twenty-third  of  November^  in  pointed- 
the  fourth  year  of  George  thiFirJfy  with  the  confent  of  all  parties, 
it  was  ordered  to  come  on  in  Hilary  Term  following,  and  the  de- 
fendants to  appear  grafts, 

'    But  before  it  came  on  the  plaintiff"  i?/^  died,  whereby  the  but ;;» dies,  an4 
caufe  acain  became  abated ;  but  admini3:ration  being  committed  ^'i^  ^u^t  is  revive 

^  ^  ed  by  Z).S/jr,  hi» 

(a)  The  defendants  infifted,  that  the  which  wa«not  one  of  thofc  orders  which  •<*^'«^*f*"^*^ 
lands  were  formerly  belonging  to  the  were  difchargcd,  and  the  proof  not 
abbot  of  Cro-wiandy  one  of  the  greater  being  full  as  to  the  non  payment  of 
abbeyi,  dilTolved  by  3i.'Hen.^8.  a&d  .tithes^  T8e  Covkt  unaoiinonily  de- 
were  therefore  exempted  from  the  creed  for  the  plaintiff,  for  although  the 
payment  of  tithes,  ei'pccially  when  defendants  faid*  the  lands  were  in  the 
coupled  with  evidence  that  no  tithes  abbot  of  CmdantTs  hands,  they  do  not 

'bad ever  beeq.  paid  for  them4.but.they  ■  f^j  they  were  difcharged  of  the  p&y- 

did  not  aver  that  the  lands  were  dif.  mcnt  of  tithes  in  his  hands,  and  the 

charged  of  tithes  when  they  were  pai^  llatule  3 1.  Hen.  8  c.    13.  only-  extends 

-eel  iif  the  poffcifions  of  the  £iid  abbey,  to  fud;  lands.    S.  C.  Bunb.  37,  38. 

to 
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HikNKiii^     to  Doroihy  Sly,  fpinftcr,  (he,  thereby  becoming  entitleid  to  th6 

H^fi        benefit  and  relief,  filed  her^  bill  <f  revivor^  fetting  forth  all  the 

^^*        matters  aforefaid  \  to  wbicli  bill  the  defendants  appeared  ;  and 

the  fuit  was  again  revived  by  order,  dated  the  ninth  of  July  laft/ 

and  the  defendants  were^  by  confent^  to  appear  gratu  at  the 

hearmg. 

Thecanie  heard.      The  caufc  came  on  to  be  heard  this  day,  the  fourth  of  Datmi- 

bfr  171 8,  and  on  reading  the  aforefaid  orders,  and  the  feveral 
anfwersy  and  no  counfel  attending  for  any  of  the  defendantS| 
except  G.  Amett  and  J^  Wheeler^ 

Itoh^di^ml^      It  is  ordered  bt  the  Court,  that  all  fuch  of  the  do. 

ted   themfeives  fondants  as  are,  or  have  been  (for  the  feveral  times  admitted  by 

oocQpiers     de-  their  feveral  anfwers)  occupiers  of  lands  within  the  parifli  of 

creed  to  pay  the  HMeach^  do  fcverally  account  with  the  plaintiffs  for  the  value 

t^  riJn^S.  ^  ^^  ^^^  feveral  tithes  and  titheable  matters  due  from  them  rcf- 

*  ^^  pefiivcly,  for  fo  many  of  the  feveral  years  in  the  bill  charged,  as 

they,  by  their  anfwers,  admit  they  were  occupiers  of  the  lasJs 

out  of  which  fuch  tithes  arofe,  other  then  and  except  fuch  of  the 

tithes  as  are  claimed  by  the  vicar  in  his  anfwer,  and  which  the 

plaintiffs  do  fubmit  fhould  be  paid  to  him  ;  the  faid  reAorial 

tithes  to  be  paid  to  the  plaintiffs,  according  to  the  interefts 

claimed  by  them :  and  it  is  referred  to  the  deputy  remembrancer 

to  take  the  account,  unlefs  they  ihew  caufe  to  the  contrary ;  thej 

firft  paying  five  pounds  cofts  before  they  be  heard* 

The  defendant       And  it  IS  further  ordered  bv  the  Court,  that  the  defendant 
h^Mir  difmii;  j^  Wheeler  fliali  be,  and  he  is  hereby  difmiflcd  from  the  faid 

bill  and  all  the  matters  therein  contained,  with  forty  fhilliogs 

cofts* 

The  biU  retained      But  as  to  the  defendant  G.  Amett^  the  vicar,  the  bill  is  to  be 
",!^^^"'''*  retained  to  the  farther  hearing. 

ntttf  the  Vicar.  » 

The cauf« heard.      The  caufe  came  on  the  nineteenth  ^February  1718,  purftant 
The    eyidence  ^^  ^^e  above  order  (in  which  is  fet  forth  the  pleadings  fiilly  and 

very  long),  ^and  upon  reading  feveral  receipts,  and  a  copy  of  a 
leafe  from  Henry  the  Eighth  to  Dr.  T»pps^  of  lands  in  Holbeach^ 
dated  the  fecond  oi  March,  in  the  thirty-firft  year  of  his  reign, 
atid  a  copy  of  the  king^s  fanner's  accounts  for  a  fait  marih  m 
Holbeachf  from  Michaelmat,  in  the  thirty-firft  year  of  Henrj  wt 
Eighth,  for  one  year  j  alfo  a  grant  of  ^ueen  Elizabeth,  of  lands 
In  HMeach  to  J,  DedSngton  and  7.  Jack/on,  and  their  hdni 
dated  the  eighth  of  April,  in  the  (econd  year  of  her  reign ;  slfo 
a  deed,  the  twenty-fecond  of  December  1649,  being  the  deed  of 
purchafe  of  the  premifes  in  queilion,  by  G.  Armer,  fro© 
EdvMrd  Lord  Gorges  and  Richard  his  fon^  and  reading  feveral 
depofitions  of  witnefles  examined  on  the  part  of  the  defendants, 
the  caufe  was  adjourned  to  this  day,  the  twentieth  of  Fetruarj 
1718,  when  on  reading  feveral  other  deeds  and  lcafes>  and  fo^^ 
raU  depofitions  taken  in  the  caufoi 
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All  the  Barons  declared,  that  all  the  lands  are  liable  to  arid      Hankxn 
cmght  to  pay  tithes,  and  therefore  ordered,  that  all  ftich        ^^ 
of  the  defendants  as  are,  or  have  been,  for  the  fevcral  years  by 
them  rcfpeftively  admitted   ^  their  feveral  anfwcrs,  occupiers  '^^^.  ^^*  ***■ 
ofany  lands  within  the  parilh  of  Holbeach,   do  fcvcraliy  account  ^J^^^^^'^^'*^- 
with  the  plaintiff  for  the  value  of  the  fevcral  tithes  and  tithe« 
able  matters  due  from  them  refpcftivcly,  from  September  the 
twelfth  1712,  at  which  time  it  appears,  by  the  proofs  in  the 
caufe,  that   the   faid  Richard  Lord  Gorges  died,  and    during 
whofe  life,  the  defendants,  except  the  defendants  Amett  and 
WbeeJer,  were  entitled  to  the  tithes  of  the  lamds  purchafed  by 
the  faid  G.  Farmer^  of  the  faid  Gorges f  by  virtue  of  the  faid  leafe 
thereof,  for  fo  many  years,  in  the  bill  charged,  as  they  by  their 
anfwcrs  admit  they  refpedUvely  were,  from  time  to  time,  occupiers 
of  the  lands  out  of  which  fuch  tithes  arofe,  except  for  fuch  of 
the  faid  tithes  as  are  claimed  by  the  defendant  Arnettf  the  vicar, 
in  and  by  his  anfwer,  which  the  plaintifl%  do  fubmit  to  be  paid 
to  him,  but  the  rcftorial  tithes  are  to  be  paid  to  the  plaintiffs^ 
from  the  death  of  Richard  Lord  Gorges,  according  to  the  ref-  tohrJ^'lStoc' 
peftivc  intcrefts  therein  claimed  by  them,  in  and  by  their  bill,  jtrnett  tiicvk^r! 
and  the  laid  defendants  are  to  pay  the*faid  plaintiff  his  cofts :  and 
it  is  referred  to  the  deputy  remembrancer   to  take  the  ac- 
count, and  to  tax  the  cofts ;  and  it  is  further  ordered,  that  the  ^        ^      «; 
defendants  Amett  and  Wheeler  fhall  be,  and  are  hereby  difmiffed,  ^^  dSpiflcd, '  " 
with  forty  ihillings  cofts  to  each  of  them. 

In  purfuance  of  the  faid  decree,  the  deputy  made  his  report.  The  report  made 
dated  the  twenty-third  of  June  laft  ;  and  upon  reading  the  dc-  *****  confirmed, 
tree  and  report,  it  is  ordered  by  the  Court,  on  the  fixth  of  July 
1 72 1,  that  the  faid  report  be  ratified  and  confirmed,  and  that 
the  faid  feveral  defendants  do  forthwith  pay  to  the  plaintiff  the 
fevcral  fumS  reported  due  for  their  tithes  (a)* 

f*J  SecPcirfon'p.  HoflcctofljVol.  i»  Michi  Term  9.  Geo.  3.   and  Hilary 

page  3S0.   Haokin  v.  Fothcringham,  Term,  11.  Geo.  3.   for  other  caufcs  re* 

poft.  6  luly  1721  Trinity  Term  7.  Geo,  fpcfting  this  pariih. 
I.  HanLo  V.  Howell,   ibid.     See  aJfo 


Jones  againfi  Ca\Vt&Orn£  ;  ei  e  Contra.  Mich,  tiru, 

5.  Gzo.  1. 
Cambridge/hire^  l£th  December  1718. 

'THE  bill  ftated,  that  in  January  1714,  the  plaintiff  was  legally  The  refior  of 
*  inftituted  and  induced  into  the  parifli  church  and  reftory  of  l^ovmhamy  in 
Dtmmbam,  in  the  IJle  of  Ely,  and  cctmty  of  Cambridge  ;  that  he  ^7^;''^f^7;^j 
had  ever  fince  duly  ferved  the  cure,  and  that  by  virtue  of  his  faid  and  fmaU  tithcg 
induftion,  he  was  legally  entitled  to  all  the  great  and  fmall  tithes  of  the  parim  ; 
arifing  therein,  and  in  the  tithcable  places  thereof;  to  the  Eajier  «  ca«lc  gate  f  r 
oficring?,  and  other  dues  belonging  to  the  faid  reftory  }  and  to  ^''^p^'"^^'^"^ 

•     the  tithes  of  the  extn- parochial  placet  in    Btdjord  JUvil,  paitlcalarly  of  Fcdder  Finn, 

Vol.  n.  H  .the 
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^^"Is  ^^^  S^^^  ^^  ^^  ^^^^  ^°  certain  lands  called  Downham  Parl^  orer 
Cawthounk  •  *^^  ^^^  faid  lands,  at  all  times  of  the  year ;  that  by  the  cuftom  qf 
et  e  Contra,  '  ^he  parlfli  the  tithes  of  rabbits  and  turkies  are  due  to  the're£lor 
Thar,  by  cuf-  there ;  that  all  the  defendants  (except  the  Bj/bop  of  Ely  and  &V 
torn,  ^cijenti-  J.  Shaw )y  from  Ladj  Day  17 16,  had  occupied  divers  lands, 
!!r*  ^Vb-^  '"****  meadows,  frcfh  marfhes,  fen  grounds,  and  orchards,  par- 
turiiics. '"  *^  ticularly  within  the  level,  called  Bedjhrd  Levels  which  is  within 

the  titheable  places  of  the  pari(h,  and  for  which  they  ought  to 
have  paid  tithes  in  kind  to  the  plaintiff';  that  the  defendants 
had  on  the  faid  grounds  wheat,  barley,  and  rye,  for  which  they 
ought  to  have  paid  tithes  in  kind ;  that  they  had  kept  on  the  fsud 
fen  grounds  milch  cows  which  had  calves,  and  alio  feveral  (heept 
from  which  they  had  wool  and  lambs  \  that  they  had  feveni 
colts,  which  had  been  foaled  from  mares  kept  by  them  ;  that 
they  alfo  had  pigs,  fwine,  honey,  poultry,  and  fruit,  and  had 
agifted  cattle  on  the  faid  grounds,  and  alfo  had  pigeons  and 
other  titheable  matters  in  the  fai^d  parifh,  of  all  which  they 
oufiht  to  have  paid  tithes  to  the  plaintiff",  but  which  they  had 
remfed  under  feveral  pretences  to  do.  The  bill  therefore 
prayed  a  difcovery  of  the  feveral  titheable  matters  and  things, 
and  an  account  and  fatbfaAion  for  the  fame. 

V'""  ih^rth^  The  defendant  Cawtbcrnty  and  the  other  occupiers  faid, 
arc'  ftvcrai^ml!  ^^^^^  ^^^  plaintiff"  was  reftor  of  the  pariih  and  entitled  to  all 
duia  in  lifdford  tithes  ariling  therein,  and  to  £^3^^  offerings  ;  that  they  were 
Uvef,  feverally  occupiers  of  divers  lands  lying  therein,  part  whereof 

did  lie  in  Bedford  Level  \  that  time  out  of  mind  there  had  been 

and  then  was  feveral  rates  and  cuftoms  for  paying  tithes  in  the 

faid  parifh  at  Eajiery  viz.  for  every  new  milch  cow,  twopence  j 

for  an  old  milch  cow,  three  halfpence  •,  for  every  calf,  fixpcncc  j 

for  a  foal  not  fold  within  the  year,  one  penny ;  if  (old  within  the 

year^  the  tenth  penny  for  which  the  fame  was  fold ;  for  Eajiet 

offerings  for  every  married  man  and  his  wife,  twopence  a-piccc ; 

for  every  fingle  perfon  above  fixteen  years  old,  twopence  j  for 

hearths  and  gardens,  one  penny }  for  every  pig,  one  dulling 

and  fixpencc  ;  for  tithe  milk,  the  morning's  milk  of  every  Mcm^ 

day^  to  be  brought  home  by  the  parifliioners  on  Wbitfundiij(a)i 

the  reftor  adorning  the  church  with  boughs,  and  firewing  the 

church  jrith  flags  or  rufhes }  that  of  the  ground  they  occupied  in 

Fodder  Fenn^  no  tithe  was  due  for  the  grafs  or  hay  thereof ;  for 

That  no  tithes  that  the  faid  Fodder  Fenn  was  and  is  part  of  the  ancient  dcmcfncs 

tl  "^arifin'  ^^  ©f  the  faid  manor  of  Dowwijw,  whereof  the  5i%j/^-S/j?,  for  the 

rldd^^FeM,  the  ^^^  being,  and  his  predeceflbrs,  have  been  and  were  feifed  in 

fame  being  part  fcc    in    right   of  the  bifhoprick,  and  which  fen  had  always 

of  the   dmcfne  been  free  from  the  payment  of  tithes ;  and  that  they,  as  tenapts 

^(htoiEl''  ^''  ^^  ^^^  ^^^^  bifhop,  had  not  paid  any  tithes  arifing  there  j  that 
°P  ^    J'       i^j,  feveral  years  paft,  for  preventing  all  differences  about  their 

(a)  Sec  poft  Jones  v,  Cawthorne,  15  July,  1720,  Trinity  6.  0«o.i. 

tithes 
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tithes  of  grafs  and  haji  thty,  and  feveral  landholders  in  the  faid       J^^}* 
pariih,  had  paid  twopence  an  acre  for  all  their  hay  and  graft  n^J'f*'^,,, 
groand  in  the  faid  parifby  in  lieu  of  the  tithes  of  grafs  and  hay     ^,  ^  Cmum. 
arifing  from  thofe  parts  which  were  not  tithe  free  i  and  they  in-  -.^     ^^  . 
fitted  upon  the  faid  rates  and  cuftomary  payments,  and  to  be  dif-  ^^^p^  ^  ^^  ,„ 
diarged  from  the  payment  of  any  tithes  for  the  grafs  and  hay  of  acre  in  lira  of 
FeJjir  Ferm  \  all  which  modufes  they  fubmitted  to  pay,  and  tithe  hay  for  the 
denied,  that  tithes  in  kind  were  payable  for  the  titheable  matters  ^*  "^  ^* 
Gomprended  under  the  faid  modufes ;  and  they  alfo  denied,  that 
they  did  pretend,  or  had  ever  pretended^  that  the  lands  hdd  by 
them  were  extra-parochial. 

The  defendant  Thon^tm  faid,  that  before  the  plaintiflPs  in-  Thcownerof  the 
duftion,  and  ever  fince  he  had  been  Icflce  of  the  BUbop  of  Ely,  ^^^l^f^"^^ 
of  feveral  acres  of  paftureand  of  fen  land  in  Dotufwam,  called  t^^onlyhibkt^ 
iii  Friths^  which  until  the  year  1650,  was  an  ancient  park,  the  cjtde  gate 
called  Dawnham  Tark,  and^  until  that  year,  impailed  and  re-  for  fix  cowt»the 
plcnifhcd  with  deer,  and  that  it  had,  time  out  of  mind,  been  ^'"^^■'j'g^'* 
parcel  of  the  demefncs  of  the  manor  of  Downham  ;  and  he  J^p^i 
denied,  that  the  plaintiff  was  entitled  to  any  great  or  fmall  tithes, 
bat  only  to  the  gate  of  fix  cows  on  the  faid  premifes,  in  lieu  of  all 
tithes  arifing  therefrom ;  and  faid,  that  the  redors  of  Downham 
had  conftantly  enjoyed   the  faid  gate  in  lieu  of  tithes,  until 
idjo,  when  the  premifes  were  diiparked ;  that,  until  that  time^ 
the  Bi/bops  rfEly,  and  their  lefiees  and  tenants  thereof,  had,  time 
oat  of  mind,  ufed  to  be  difcharged  from  all  manner  of  tithes 
arifing  from  the  faid  premifes,  and  that  the  faid  fix  cow  gates  in 
the  faid  premifes  were  enjoyed  by  the  reftors  of  Downhamy  in 
fill!  and  complete  fatisfadtion  of  the  tithes  thereof ;  that  foon 
after  the  difparking  of  the  lands,  the  Bijbop  of  Ely  ^  for  the  time 
heing,  or  his  lefiee  of  the  faid  premifes,  came  to  an  agreement 
vith  the  xeAor  of  Downham,  to  pay  him  ten  pounds  a-year, 
m  lieu  of  the  faid  fix  cow  gates  ;  and  that  he  is  willing  to  pay 
the  fame  \  and  had  tendered  the  fame  to  the  faid  plaintiff:  and 
\a  iet  forth  an  account  of  his  titheable  matters  and  things  de- 
manded by  the  bill,  and  the  values  thereof. 

The  defendant  M.  Carter  faid,  that  he  was  not  an  inhabitant  The  occupier  o£ 
of  the  faid  pariflh,  and  admitted,  that,  for  fixteen  years  part,  he  }tV'w  feS 
had  occupied  feveral  acres  of  fen  ground  lying  in  Bedfrrd  Lruel  \  the  tithes  thereof 
but  he  denied,  that  any  part  thereof  lies  within  the  bounds  ojf  are  due  and  have 
the  faid  pariih  j  and  averred,  that  they  had  been,  time  out  of  ^"^  v^^  »  ^ 
mind,  eAetmed  extra^rochial,  and  that  the  tithes  of  fuch  lands  ^^^^tjblrite 
do  belong  to  the  crown  and  its  patentees  ;  that  fince  he  oc-  oi  »d.  «n  acre. 
aipied  the  faid  lands,  he  had  either  paid  tithes  in  kind,  or  (bme 
modus  in  lieu  thereof,  to  fuch  perfon  as  had  a  title  thereto  by 
foch  letters  patent ;  that,  for  three  years  pafl,  he  had  paid  the    , 
defendant  Sir  7.  Shaw  a  yearly  modus  of  twopence  an  acre,  in  lien 
of  the  tithes  of  thofe  lands,  which  came  to  four  pound  s^rr  annutn^ 
Md  believed,  that  Sir  J.  Shanvy  as  patentee  under  th&  Crowi^, 

Ha  had 
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joKBi        had  a  right  to  receive  the  fame :  and  he  fet  forth  an  account  of 
aimnJI        vfhzt  tithcablc  matters  he  had. 

Cawthorke  i 

it  e  Contra.         The  defendant  fihaw  fet  forth,  that  ^teen  Anntj  bein^  fcifcd 

The  patentee  of  ^^  ^^^  ^^  ^^^  tithes  of  two  thoufand  and  lixty-four  acres  of  land, 

the  crovvn  (ays,  lying  in  Bynll  Fenn^  in  Bedford  Levels  did,  by  her  letters  patents, 

tha:  he  is  feifed  dated  the  ninth  of  Marchy  in  the  eleventh  year  of  her  reign, 

«  *^V^^  •"  8"**'  '^^  tithes  of  thofe  lands  to  him  for  thirty-one  years;  and 

li^erj    jUW.  ^«  infifted,  that  all  the  lands  are  extra-parochialy  and  no  part  of 

and  infifts,  ciiac  them  within  the  titheable  places  of   the  parifh  of  Donvnham ; 

he  is  entitled  lo  and  that  he  is  entitled  to  the  tithes  thereof,  as  leffec  of  the 

the  tithes  there-   crown» 
of. 

The  Biihop  of  The  Bijhop  of  Ely  faid,  that  he  is  feifed  in  right  of  his 
f/T  aniwers  as  biihoprick  pf  the  manor  of  i^wt/wA^w,  of  the  dcmefnes  of  which 
ordinary.  Downham  Park  is  parcel,  and  fubmicted  his  interefts  to  the 

judgment  of  the  Courf,  and  faid,  that  upon  fe^rchmade  among 
the  ancient  writings  belonging  to  the  biihoprick  feveral  rolls 
were  found  relating  to  the  demefnes  of  the  manor  of  Dovmham* 

The  ddewtentt  ^o  the  anfwers  of  the  defendants  Cawiborne  and  the  other  oc- 
pJaintiff  *by  a  ^"P^^^'s,  the  plaintiff  replied  fpecially,  and  therein  waived  the 
fpeciai  replica,  demands  of  his  bill  as  againft  them,  for  the  tithes  of  their  com, 
tion  waives  the  grain,  gecfc,  eggs,  hemp,  flax,  colefeed,  honey,  turnips,  fafiron, 
demand  of  cer-  ^j,  j  orchards ;  and  admitted  their  faid  cuflomary  payments  for 
•dmiwolhcr^"    offerings,  and  one  penny  for  hearths  and  gardens,  as  in  thean« 

fwer  is  ftated,  which  he  offered  to  accept  from  them  with  his 
cofts ;  but  he  therein  averred,  judiiied,  and  maintained  his  faid 
bill,  as  to  all  other  the  demands  therein  contained  :  as  to  the 
anfwers  of  the  other  defendants  he  replied  generally^  and  the 
defendants  rejoined. 

The  occupiers  The  defendants,  who  were  the  occupiers,  for  themfelves  and 
aid  *inii'f  IhaJ  ^^  ^^^  inhabitants  of  Douniam,  filed  their  crdfs  bill  againft  the' 
FodiUr  Fam  is  plaintiff  ypfff J,  to  eftablMh  the  feveral  modufes  fet  forth  in  their 
lithe  irte.         anfwers,  and  to  perpetuate  the  teftimony  of  their  inatneffes,  and 

iniifled  that  Fodder  Fenn  was  tithe  free. 

The  reOor  in.  Jona  anfwered  and  admitted  the  cufiomary  payments  for 
of  *  he  Shesof  ^J^^  offerings,  and  for  hearths  and  gardens  j  but  infifted  upon 
Wtddtrfnttt.       ^'*  right  to  tithes  in  kind  for  Fodder  Fenn^  and  upon  his  right, 

as  redlor  of  the  parifh,  to  tithes  in  kind,  as  to  all  other  matters^ 

in  manner  as  aforefaid. 

ifliie  li  joined.        The  plaintiffs  in  the  crofs  bill  joined  iffue,  and  divers  witnefies 

were  examined  in  the  original  caufe  on  both  fides. 

The  caufe  comes      "^^  tzM^t  came  on  to  be  heard  on  the  twenty-third  day  of 
©n  and  the  evl-  jNbwwi*^  laft,  and  upon  reading  the  proofs  in  the  caufe,  and  a 
^tnce  isnad.      terrier  of  the  glebe  lands  and  other  things  belonging  to  the  rec- 
tory q{  Dowrtbawt  m  the  year  1638,  with  a  fchedule  annexed, 

II 


DURING  THE  REIGN  OF  GEORGE  THE  FIRST.    ,  lot 

It  was  ordered  by  the  Court,  that  the  depofitions  of  Join        Jomh 
Adams^  taken  upon  his  fccond    examination  on  the  plaintiff        "^^'"fi 
Jtmes^s  fide,  to  the  firft  and  thirty-eighth  interrogatory,  againd     ^^icmtra^  * 
CawthoTfie  and  others  5   and  likewife,  that  the  dcpofition  of 
Benjamin  Cawthorney  taken  upon  the  firft,  fccond,  third,  fourth, 
and  fifth    interrogatories,  againft    the  plaintiff  yoms,    fhould' 
ibnd  fupprefied  ;  and  that  the  modufes  of  twopence  for  a  new  The«Mi^«asto 
milch  cow,  and  three  halfpence  for  an  old  milch  cow,  and  the.  ^'^'^  >nd  milk 
Wli:funtide  milk,  infiftcd  on  by  the  defendants  to  be  in  lieu  of  ^"^^^^  ^^• 
tithe  milk,  fhould  be  fet  afide  and  difcharged  as  void ;  and  that 
the  defendants  (hould  account  for  the  value  of  the  tithe  milk }  The  medm  at  to 
and  as  to  the  modus^  infifted  by  the  defendants,  ia  their  anfwers,  P'S« »  waived, 
for  pigs,  the  defendants  waived  the  fame. 

Upon  fiirther  hearing  this  fifteenth  day  oi  December  1718;  Thcwciw  asto 
as  to  the  modus  infifled  on  by  the  defendants  in  their  anfwers  for  *^**^"  waived, 
calves,  the  defendants  vraived  the  fame. 

And  upon  further  reading  of  the  proofs,  and  the  defendant's  a  further  hcar- 
anfwcrs,  and  a  compofition  of  a  former  Bifjop  of  Ely,  made  the  "^^^^J^!^'^^ 
ninth  of  March  1421 ;  and  an  adjudication,  made  the  fourteenth 
^Auguft  1666,  by  commiilioners  conftituted  byaA  of  parlia- 
Bfent ;  and  an  inftitution  to  the  re£tory  of  Downham^  in  the 
year  1273,  in  book  M. ;  and  accounts  of  the  Sacrifla  Elie^ifis,  in 
nineteenth  year  of  Edward  the  Third,  and  the  feventh  and  eighth 
of  Hertry  the  Fourth^  in  a  bundle  marked  O,  O. ;  and  a  receipt 
marked  ii.;  and  two  tithe  books  of  Mr,  Clopton,  a  former  re£tor 
of  the  faid  parifli,  marked  K.  and  C.  (  and  feveral  bailiff's  ac- 
counts of  Zhvfnham,  given  into  the  former  bifhops  of  Efy,  in 
the  fecond^  third,  feventh,  eighth,  and  ninth  year  of  Hetiry  the 
Sixth  I  and  the  eighteenth,. twentieth,  twenty-firft  year  of  Ed^ 
mfard  the  Third,  in  a  bundle  marked  N.  N.  \  by  which  ancient 
evidences,  it  appeared  that  tithes  in  kind,  or  money  in  lieu 
thereof,  had  been  anciently  paid  for  the  titheable  matters  and 
things  kept  in  the  faid  park  ;  and  upon  reading  a  prefentment 
of  the  jury  of  the  manor  of  Dofunham,  made  the  fointh  oiMayi 
in  the  feventh  year  of  ^ueen  Elizabeth  \  and  upon  full  debate  of 
the  matter  $ 

The  Court  declared,  that  the  plaintiff  Jones  is  entitled  to  '^  ^'^^  ^ 
the  tithes  in  kind  of  the  things  titheable  arifing  and  kept  m  Fod-  Sf!l^«,  ^Zk, 
dor  Fenn,  the  Pari,  and  the  FHth.  and  tbe  Fntb  d«.* 

And  as  to  the  modus  for  foals  infified  on  by  the  defendants  Ttte  reaor  ao- 
in  their  anfwer,  the  Court  directed  this  iilue  to  be  tried,  <*  Whe-  oeptt  the  mm/ui 
**  ther  there  was  fuch  a  modus  extending  to  the  whole  parifli^**  tttofcab. 
but  the  plaintiff,  being  prefent  in  Court,  waived  the  trial  and 
fubmitted  to  accept  01  the  modus. 

As  to  the  lands  in  Byall  Fenn,  in  the  poffeflion  of  the  defend*  An  iffue  direft- 
am  if.  Carter^  th^  tithes  whereof  arc  claimed  by  the  other  dc-  ^J'  J^J^/ 

titheable  to  the  parifli  of  DmrnA^v. 

H  3  fendants 
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JoiTftj        fendant  Sbaw^  by  virtue  of  the  leafe  from  the  Ckown,  a$  being 

mgmiifl         extra-parochial,  the  Court  ordered  this  iffue  to  be  tried,  the 

aJcZrJ! '  plaintiff  >«w  to  be  plaintiff  at  law,  "  Whether  the  four  hundred 

«*  and  eighty  acres  in  Byall  Fenn^  in  the  poffeffion  of  the  dc- 

<'  fendant  Af.  Carter^  or  any  and  what  part  thereof  be  in  the 

**  pariih  oiDownham^  ornot  i  " 

And  it  is  further  ordered  by  the  Court,  that  the 
defendant  Thompfon  fhall  account  with  the  plaintiff  for  the  value 
of  his  tithes  in  kind,  of  the  titheable  matters  and  things  which 
he.had  and  kept  in  the  Pari^  the  Frith^  and  elfewhere  in  the  faid 
parifh,  for  the  time  demanded  by  the  bill;  but  that  for 
the  tithes  of  his  foals,  gardens,  hearth  penny,  and  Eafter  of« 
ferings,  he  is  to  account  according  to  the  faid  cuftomary  paj^^ 
loents. 

The  tithes  of  ^^^  ^'^  '*  FURTHER  ORDERED,  that  the  defendants  CdW- 
E*Jltr  (^rings>  thortie  and  others  fhall  account  with  the  plaintiff  Jones  for  their 
firewood^  fruits,  Eafter  offerings,  and  cuftomary  payments  for  their  hearths, 
^^^^^  4«-  gardens,  and  roals,  in  manner  as  they  have  fet  forth  in  their 
^*  ••  sLufwer,  and  for  the  values  of  the  tithes  in  kind  of  all  other 

titheable  matters  and  things  they  refpeflively  had  and  kept  in 
the  faid  parifh  and  titheable  places  thereof,  for  the  time  de- 
manded by  the  bill,  other  then  and  except  for  the  values  of 
the  tithes  of  fuch  titheable  matters  and  things  as  the  plaintiff 
Jones f  in  and  by  his  fpecial  replication,  bath  waived  ;  and  it  is 
referred  to  the  deputy  remembrancer  to  take  the  account* 

The  bin  as  to  ANp  IT  IS  FURTHER  ORDERED,  that  the  plaintiff  ^xr^iV  bill, 
dw  bifliop  dif.  ^  to  the  defendant  the  B^hop  ofEly^  be  difmiffed  5  and  that  the 
Th?**'cft)fs  W  ^^^^^^^^^'^  «*of«  bill  be  likewife  difmiffed  this  Court,  but  with* 
diTmiflcd.  P^^  prejudice  as  to  the  tmdus  of  foals. 

The  report  con«  ^^  purfuance  of  the  faid  order,  the  deputy  made  his  report 
^(rmeiiL  the  fourteenth  pf  May  laft  of  Tvhat  was  due  from  the  defendants 

Caivtborn^  and  others,  for  their  tithes,  and  upon  reading  the 

faid  decree  and  report  without  exceptions, 

It  is  ordered  by  the  Court,  on  the  firft  of  June  1719,  that  the 
faid  report  be  confirmed,  and  that  the  defendants  do  refpedive^ 
ly  pay  to  the  plaintiff  the  feveral  fums  reported  due  to  him,  for 
the  values  of  the  tithes,  of  the  feveral  titheable  matters  and  thingSi 
which  they  refpeAively  had  and  kept  in  the  faid  pariih. 

The  lAie,  ts  to  ^^  purfuance  of  the  faid  decree,  a  trial  was  had  upon  the  iffue 
Byalirenn^xilsjai  directed  againft  the  defendants  Carter  and  Sbanv^  and  by  a  fub- 
pn  cen/effo.         jfcquent  order,  made .  the  twentieth  of  Mav  laft,  the  plaintiff 

Jones  neglefting  to  try  the  fame,  it  was  ordered,  that  the  faid 
iffue  fhould  be  taken  pro  confejjh^  if  he  did  not  try  the  fame ;  and 
the  faid  plaintiff  ftill  neglefting  to  try  the  fame,  the  faid  caufe 
now,  on  the  twentieth  of  February  1720,  came  on  for  further 
directions  at  the  requeft  of  the  defendants,  and  the  plaintiff 
'  being 
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hdng  duly  fervcd  with  fubpoena  to  hear  judgment,   and   no        J**".*' 
counfd  appearins:  for  him,  ^     ^^^'"^ 

**  ®  '  Cawthorne  ; 

It  is  ordered  bt  the  Court,  that  the  original  bill  and  all      "^<^'>«''«. 
matters  and  things  therein  contained,  againft  the  faid  defendants  The  bill  as  to  the 
Sbaw  and  Carter,  be  abfolutely  difmifled  with  colls,  to  be  taxed  Jli^VlLiiftcT'' 
bythe  deputy  remembrancer  of  this  Court.  '"" 

Tho.  Burt* 
Ro.  Price. 
Ja.  Montague. 
F.  Page. 


Geale  againji  Winter.  **'<?«•  term^ 

5  Okq,  I. 

Samerfitftnre^  20tb  Novemhr  17 x8, 

^H£  plaintif  filed  his  bill  againft  the  defendants,  and  in  par-  The  vScar  of 
-^  ticular  againft  the  defendant  Winter^  as  under  tenant  to  the  ^ifiofsLidiard^ 
defendant  Heaiy,  who  held  the  impropriate  redory  of  Blflyofs  !"  S^'^I^pru 
Lidiardf  in  the  tounty  of  Somirfety  by  leafe  from  the  defendants  I'the^^haymade 
the  Dean  and  Chapter  of  Wells^  fetting  forth,  that  the  plaintiflF,  from  natural  or 
as  vicar  of  the  vicarage  and  parifli  church,  was  entitled  to  all  artificial  graflVs, 
tithe  hay,  to  all  forts  of  grafs  or  feeds  ;  and  to  all  fmall  tithes  fi^^ns  not  o"»y 
yearly  arifing  within  the  &d  parifli.  2^^:;;; 

The  defendant  Winter  faid,  that  he  had  feveral  fmall  tithes  ^'c^g^X^^* 
that  were  due  to  the  plaintiff,  which  he  had  offered  to  pay  him  .••"'*   +®» 
but  he  denied,  that  the  plaintiff,  as  vicar  of  the  faid  parifli,  was 
entitled  to  the  tithes  of  hay  arifing  from  all  forts  of  grafs  or 
feeds  therein,  except  the  tithe  of  hay  yearly  arifing  out  of  the 
fnxn  meadows  mentioned  in  the  defendant's'  anfwer. 

The  other  defendants  put  in  their  anfwers,  and  fubmitted 
themfelves  to  fuch  judgment  as  the  Court  fliould  make  upon 
the  determination  of  the  caufe. 

The  plaintiff  replied  to  the  anfwers  of  the  defendants  Winter 
and  Healy,  and  the  defendants  rejoined,  and  witneiles  were  ex- 
amined \  and  upon  reading  the  feveral  depofitions,  and  a  furvey 
taken  in  the  month  of  May  1650,  touching  the  manor  and 
reftory  of  Bi/bop^s  Lidiardy  and  on  debate  of  the  matter,  the 
Court  direfted  an  iffuc  to  try  <'  Whether  any  and  what  tithes  of 
«  hay  yearly  arifing  within  the  faid  parifli  of  Bi/bop^s  Lidiardy  do 
<«  belong  to  the  plaintiff  as  vicar,  over  and  above  the  tithe  hay 
<(  arifing  from  the  feven  meadows  mentioned  in  the  defendant 
*<  Winter^s  anfwer,  viz.  Rattle  Meadow,  Broad  Mead^  Common 
*<  Mead,  Small  Mead,  Saunder^s  Mead,  and  Thomas  Farderls 
f^  Meadow,  or  any,  and  what  fum  or  fums  of  money  in  lieu  of 
"  fuch  tithe  hay  V 

\  A  trial  was  accordingly  had,  and  a  verdict  found  for  the  plain* 
tiff;  but,  on  the  twenty-third  of  Jpril  17 19,  the  defendants    '     * 

H  4  moved 


104  DECREES  IN  TITHE  CAUSES 

GsAti  moved  for  a  new  trial,  and  the  Lord  ChUf  Baron  reported 
'»^«'!^  the  evidence  of  the  trial,  whereby  it  appeared,  that  the  jury 
found  that  the  tithes  of  hay  yearly  arifing  within  the  parifh  of 
Bijbcp^s  Lidiardy  or  a  reafonable  fum  of  money  for  a  compoiition 
in  lieu  thereof,  over  and  above  the  tithes  of  hay  arifing  out  of 
the  (dXdfeven  meadows^  did  and  do  of  right  belong  to  the  plaintiS^, 
as  vicar  of  the  faid  vicarage  and  parifh  church  of  Bijbofs 
Lidiard, 

1'he  Court,  after  reflifing  the  new  trial,  declared,  that  all 
tithe  hay  within  the  parifh,  or  foofie  modus^  compofltion,  or  other 
fatisfaAion  in  lieu  of  fuch  tithe  hay,  do  of  right  belong  to  the 
plaintiff*,  as  vicar  of  the  faid  vicarage  and  parifh  church  of 
BtJbop*s  Lidiard\  and  THEREUPo^f  ORDERED,. that  the  defend- 
ant lyinter  do  account  before  the  deputy  remembrancer  for  the 
Ipithes  of  hay,  according  to  the  verdiA,  for  the  time  mentioned  in 
the  bill }  and  for  all  the  other  tithes  demanded  by  the  bill, 
which  he,  as  leflee  of  the  impropriate  reAory  of  Btjboft  LidlarJf 
.  ,  had  received  from  the  refl  of  the  inhabitants  of  the  laid  parifh^ 

In  purfuance  of  the  faid  decree  the  deputy  made  his  report, 
dated  the  twenty- fecond  of  March  lafl :  But  before  any  further 
proceedings  the  defendant  Winter  died,  and  the  faid  proceed- 
ings being  properly  revived,  the  caufe  came  on  for  further  di- 
re^^ions  upon  the  report,  and  upon  reading  the  fame,  and  no 
exceptions  taken  thereto,  and  no  counfel  attending  for  the  de^ 
fendant  i 

It  is  ordered  bt  the  Court,  that  the  report  be  ratified 
and  confirmed,  and  that  the  faid  defendant  do  forthwith  pay  to 
the  plaintiflf  the  eighty-one  pounds,  four  fliillings,  and  one 
penny,  reported  due  for  his  faid  tithes,  together  with  his  co{lS| 
to  be  taxed  >y  the  deputy  remembrancer  of  thi$  court. 

Tho,  Bury. 
Ro.  Price* 

Ja,   MoNTACUEt 

T,  Pa5e. 
liicw.  T«ii,  Ra?-ph   azainft  SAiiDFoEQ. 

5.  G«o.  I.  o      -^ 

Effex^  gth  December  1718. 

The     plaintiff  'TpHE  bill  f!ated,  that  the  plaintiff  was  re£tor  of  the  parifii 
)talv7u!!^^Jit  church. of //Tga/^c//^,  in  the  county  of  £fcx,  and,  as  fuch, 

/ewZnMf^^,'ln  ^^^  entitled  to  all  manner  of  tithes  arifing  in  the  faid  parifh,  and 
confcqucnce  oi  ^^^  ^^e  tiUieable  places  thereof,  or  to  fome  recompence  for  the 
the  late  rcftor  fame ;  that  the^  late  reftor  having  negle£lcd  to  take  the  oaths 
having  negiedcd  Appointed  by  law,  the  faid  reftory,  about  January  1715,  became 
por"uani  \r^^^^  ^^^^^^»  »"^  ^^^^  *>«  plaintiff  was  lawfully  admitted,  &c.  thereto 
fiAtutc  z.«  Geo.   X.  c  13,  cla^s  tithes  In  kind  for  the  yean  17x6  md  17x7. 

a$ 


Ralvb 

mgaittft 

SAK»rot». 
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ai  n&OTj  and  as  fuch  is  entitled  to  all  tithes,  and  in  particular 
to  the  tithes  of  corn,  grain,  and  hay,  and  all  other  tithes,  both 
great  and  fmall,  yearly  ariiing  upon  all  the  lands,  meadows,  and 
paftures,  within  the  rectory  ;  that  the  defendant,  in  the  years 
1716  and  17 1 7,  occupied  feveral  acres  of  meadow  and  pafture 
lands,  part  of  which  he  had  ploughed  and  fowed  with  wheat 
and  other  grain,  and  had  cut  and  carried  away  the  crops,  and  had 
alfo  mowed  the  grafs  of  the  remainder,  and  made  the  fame  into 
hay,  and  had  carried  away  both  the  corn  and  the  hay,  and 
inned  it  without  fetting  out  the  tithes  thereof;  that  he  alfo  had 
cows  and  iheep  and  other  titheable  things,  for  all  which  he  had 
Fcfufed  to  pay  the  tithes,  or  the  values  thereof,  or  to  make  any 
fitisfadion  for  the  fame,  on  a  pretence,  that  there  was  an 
agreement  between  him  and  the  late  re&at  to  pay  four  pounds 
a-fear  in  lieu  thereof  j  but  tliat  no  fuch  agreement  was  now 
oifting,  and  that  he  had  given  him  notice,  that  he  would  take 
his  tithes  in  I^ind  for  both  the  faid  years.  The  bill  therefore 
prayed  a  difcovery  of  the  quantities,  qualities,  and  values  of 
the  faid  tithes,  and  fatisiadUon  for  the  fame« 

The  defendant  admitted  that  the  plaintiff  was  reAor  of  the  faid 
parifli,  as  in  the  bill  is  alledged,  and  entitled  to  tithes,  but  de- 
nied that  he  knew  when  he  became  fo  entitled  ;  and  he  faid, 
diat  he  had  held  a  farm^  for  eleven  years  paft,  in  the  pariih,  and 
had  paid  the  late  reAor  four  pounds  a^year,  in  lieu  of  tithes,  for' 
the  fame :  and  fet  forth  his  titheable  matterg  }  and  denied,  that  he 
fed  or  had  had  any  (heep  or  lambs  during  the  faid  years,  or 
that  the  plaintiff  had  given  him  notice  that  he  would  take  his 
tithes  in  kind  fpr  the  laid  years. 

The  plaintiff  replied ;  the  defendant  rejoined  ;  and  feveral  wit- 
nefles  were  examined  on  both  fides  ;  and  upon  reading  the 
plaintiflfs  inftitution,  dated  the  twenty-fir  ft  November  1716,  and 
^the  ad  of  parliaipent,  i.  Gfo»u  c.  I3»  and  the  proofs  taken  in  the 

caufc) 

It  is  ordered  by  the  Court,  that  the  defendant  (hall  pay  The  ddendsnt 
(0  the  plaintiff  four  pounds  for  his  tithes  for  the  year  1716,  and  decreed  to  pay 
it  is  further  ordered  that  the  defendant  fhall  account  for  tithes  ^  ^  /^  ^J 
in  kind  fpr  the  year  1717 ;  and  it  is  referred  to  the  deputy  re-  Jdl[e  to  kid  fof 
xn^embrancer  to  take  the  faid  account,  and  to  tax  the  plaintiff  his  fji'^. 
cofts  to  this  dme. 

In  obedience  to  the  above  order,  the  deputy  made  his  report 
the  fourteenth  of  May  laft  }  and  upon  reading  the  faid  decree 
and  report,  without  exceptions,  and  hearing  counfel  for  the.plaio* 
tiff,  it  is  ordered  by  the  Court,  on  the  fir  ft  of  January  17 19,  that 
the  report  be  ratified  and  (:onfirmed  }  and  that  the  defendant 
ihall  forthwith  pay  to  the  plaintiff  thirteen  pounds,  feven  fhil* 
liogs,  and  fixpence,  fo  reported  due  to  him  for  his  tithes  of 
com  and  b^y^  &Cf  withhis  cofts^  to  be  taxed  by  the  faid  deputy^ 


The  defendant 
Uy%,  there  wis 
an  agreement 
with  the  former 
rc^ortopayhim 
4I  a^yearinlieu 
of  tithet,  and 
that  the  prefent 
had  given  no  no« 
tice  of  uking 
tithes  in  kind. 
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Mick.  T»fc«i,  WiDMORE   againjl  BaTCHELOR. 

5.  Geo.  !• 

Souihamptonj   ^b  December  1718. 

Thereaorof  the  ^HPHE  bill  ftatcd,  that  the  plaintiff^  for  three  years  paft)  had  been 
praifh  of  Xi/cA.  X  reftof  of  the  parifli  church  of  Litchfield^  in  the  county  of 
^to^h^t  ^^^^^i  and  was  lawfully  entitled  to  all  the  reflorial  tithes  in  kind 
dtkdtociietithes  *"Gng  therein,  and  in  the  titheable  places  thereof,  or  to  fome 
majtubfield  Farm  compoiition  for  the  fame  ;  that  the  defendant  Batchelor  held  a 
in  kind.  large  farm  called  Litchfield  Farm^  within  the  faid  pari(h,  which 

farm  is  the  inheritance  of  the  defendant  Kingfmill^  lord  of  the 
manor  of  Litchfield  \  and  that  the  faid  Batchelor  had  thereon  com, 
grain,  and  hay,  and  alfo  cows,  mares,  and  (heep,  as  well  as 
calves,  lambs,  colts,  wool,  milk,  and  (everal  other  tkheable  ar- 
ticles, for  the  tithes  of  which  he  had  rcfufed  to  pay  the  plaintiff^ 
or  to  make  him  any  fatisfaAion  for  the  fame,  on  pretence  of  there 
being  a  modus  payable  in  lieu  of  the  tithes  of  the  faid  farm. 
The  bill  therefore  prayed  a  difcovery  of  the  quantities  and 
values  of  the  faid  tithes,  and  an  account  for  the  fame. 

The  defendant  Batchelor  admitted,  jthat  during  the  time  the 
plaintiff  officiated,  and  two  years  before,  byleafes  under  Sir  W, 
Kin^mill,  and  the  other  defendant  his  fon,  he  had  held  Litcb^ 
field  Farm,  by  Vrhich  leafe  it  was  agreed,  that  he  fhould  hold  the 
fame  tithe  free,  and  he  denied,  that  to  his  knowledge,  any  tithe 
had  ever  been  paid  for  the  faid  farm  in  kind,  but  faid,  that  there 
had  been,  time  immemorial,  an  ancient  modus  of  fifty  pounds 
ih-year  always  paid,  till  OSlcher  168 1,  in  lieu  of  all  tithes  of  the 
faid  farm  \  that  he  is  ready  to  pay  the  fame  }  and  that  he  had 
not  kept  an  account  of  his  particular  tithes. 

The  plaintiff  replied;  the  defendant  rejoined;  and  witnefles 
were  examined  on  both  fides  ;  and  upon  reading  the  proofs 
taken  in  the  caufe«  and  on  mature  deliberation  \ 

It  is  ordered  btthe  Court,  that  the  defendant  (hall  ac- 
count with,  fatisfy,  and  pay  the  plaintiff  for  the  tithes  in  kind 
of  the  hnds  and  premifes  in  cjuedion  )  and  it  is  referred  to  the 
deputy  remembrancer  to  take  the  account* 

In  purfuance  of  the  faid  order,  the  deputy  made  his  report^ 
dated  the  thirteenth  of  February  17 19,  and  upon  reading  the 
fame,  and  the  report  without  e^xceptions,  it  is  ordered  by  the 
Court,  that  the  report  be  ratified  and  confirmed,  and  that  the 
defendant  fhall  forthwith  pay  to  the  plaintiff  (as  executrix 
of  her  fauibtnd,  who  filed  her  bill  of  revivor  to  revive  the  faid 
decree)  the  fum  of  two  hundred  andfixty-one  pounds,  one  fhil- 
Imgs,  and  fcvcnpcftce  halfpenny,  fo  reported  due  for  his  faid 

tithes,  ThO.  BtJRT. 

Ja.  Montague. 
Ro.  PRie£» 
F.  Page. 

EoCECoMnir 
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Edgecombe  againji  Dan.  Uicn.  t»«h> 

Devon/btre^  Zth  December  1 7 1 8. 

^HE  bill  ftated)  that  the  plaintiff*,  for  fe  veral  years  paft^had  been  The  impisopria- 
"*    Icflce  and  farmer  of  the  impropriate  rcftory  of  Tavi/lcci,  in  f^  ®'  Tawfioct, 
the  county  of  Devon^  and  was  entitled  to  all  the  tithes  of  corn,  JjaimfuiS^'f 
grain,  hay,  wood,  calves,  lambs,  pigs,  and  all  other  forts,  as  two  woods  ca). 
wdl  vicarial  as  predial  tithes,  and  to  all  offerings  and  other  duties  led     TamycVigk 
arifing  therein ;  that  the  defendants,  during  that  time  had  been  ^^y  ««<*  5<«»» 
inhabitants,  owners,  and  occupiers,  of  divers  farms,  confilling  of  ^V^^\  «jf* 
arable,  meadow,  and  pafture  lands,  upon  and  from  which  they  had  T^t^^  -  and  « 
corny  hay,  and  wood  ;  that  one  W.  Hockaday^  having  bought  the  clef*  catted  riM* 
Zhr'tdd  of  certain  coppice  or  underwoods  eadled  Pantycltffe  Wood^  fi^^* 
and  Sumnidge  Wood^  had  cut  and  carried  away  the  fame  ;  that 
the  faid  defendants  had  kept  on  their  faid  farms,  cows,  and 
mares,  which  had  calves  and  colts,  and  alfo  (heep  which  had 
hmbs  and  wool,  and  other  fheep  which  they  bought  and  fold 
off  again  before  (hearing  time,  and  that  they  had  agifted  dry^ 
barren,  and  unprofitable  cattle,  and  had  fruit,  roots,  and  other 
things,  the  tithes  in  kind  of  all  which,  as  alfo  Eafter  offerings, 
and  duties  ought  to  have  been  paid  to  the  plaintiff,  as  leffee  and 
farmer  of  the  faid  reAory  and  tithes  \  but  that  the  defend- 
ants had  refufed  the  payment  of  the  fame,  pretending,  that 
there  was  fome  modus  payable  in  lieu  thereof.    The  bill  there^ 
fore  prayed  a  difcovery  and  account  for  the  fame. 

The  defendants  faid,  that  they  had  heard  that  the  plaintiff^  The  ddfeodaitta 
iras  Icflce,  &c.  as  in  the  bill  is  ftated,  but  what  tithes,  duties,  ^x  **wy  com* 
and  offerings   did    appertain   to  the  reftory,  or  to  the  Icflec  P^"**^* 
thereof,  they  could  not  fet  forth,  for  that  the  owners  of  the 
lands  in  their  refpe^live  pofleffions  were  generally  under  com« 
pofition  with  the  leffee  for  their  tithes. 

The  defendant  Dan  faid,  that  he  occupied,  as  tenant  to  G.  Forthetithri«c 
Cmitnaj  Efq.  a  tenement  in  the  faid  pariOi,  called  Patwell^  and  l^Ti^'^ 
the  outhoufes  thereto   belonging,  with  eleven  acres  oihaid'\'l^^^^^ 
called  Fii^ford^  at  forty  four  pounds,  ten  {hillings  a-year  \  that 
in  the  years  171 1  and  17 12,  he,  as  well  as  the  other  defends^ntSji 
rented  of  the  plaintiff^  and  of  feveral  other jperfons,  other  lands  % 
and  that,  by  agreement,  the  leflbrs  thereox  were  to  pay  for  the 
tithes  and  duties  of  the  fame,  a  certain  fum^  and  not  tithes  in  ^  ^^t!^  ^ 
kind,  and  therefore  he  had  kept  no  account  \  but  he  fet  forth  geruio  Com  1  ^ 
the  fame  to  the  bcft  of  their  knowledge.    He  alfo  faid,  that  ^^  ^^^^  -^  ^ 
within  the  faid  reftory,  there  had  been,  time  beyond  the  meiuory  jm4m  of  id.  a* 
of  man,  a  cuftom,  that  every  inhabitant  ihould  pay  to  the  vicar  ye*  for  att  fire^ 
one  penny  yearly,  called  an  hearth  penny ^  in  lieu  of  all  tithes  of  ^     "* 
VQod,  furze,  and  other  fu^l  burnt  in  their  refpeAive  houfes,which 
bad  been  accordingly  paid  to  and  accepted  by  the  vicar  \  and 

that 
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£»GEcoMBi  that  they  had  not  cut  or  carried  away  any  wood  or  furic  but 
DakT  ^^**  ^^^  burnt  in  their  refpcftivc  houfes  or  laid  up  for  that 
purpofe  ;  and  that,  for  the  reafons  aforefaid,  they  had  fcvcrally 
That  they  h^  ^^^  down  and  Carried  away,  fold,  difpofed,  or  converted  to  their 
eKccbi^foT^ftsei  ^"^^  "^^*  ^^^  tithcable  matters  they  had,  without  fetting  out  their 
in  their  own  tithes,  or  paying  or  agreeing  with  the  plaintiff  for  the  fame; 
hawks.  and  that  the  agreement  relating  to  their  being  difcharged  of 

tithes  was  the  only  reafon  they  had  a£ted  as  aforefaid  ;  that  the 
plaintiff  filed  his  bill  againft  the  executrix  of  the  faid  William 
Hockaday  for  the  tithe  of  the  wood  he  bought  as  in  the  bill  is 
ftated  ;  to  which  the  defendant  appeared,  and  put  in  her 
anfwer,  and  faid,  that  her  hufband  bought  the  faid  underwoods 
tithe  free. 

The    cvideDcc      The  plaintiff  replied  ;  the  defendants  rejoined }  and  witncffc* 
^    '  were  examined  oh  both  fides  ;  and  on  reading  the  proofs  taken 

in  the  caufe  \  and  alfo  articles  of  agreement,  and  a  letter  of 
attorney,  dated  the  ninth  of  June  17 12,  between  Lady  Lititia 
RufflU  and  the  plaintiffs  and  hearing  what  could  be  alledged 
on  both  fides ; 

and  tithes    lo      It  IS  ORDERED  BT  THE  CouRT,  that  the  defendants  fhall 
luxl  decreed.     ^^^   ^q  refpcftively  come   to  an  account  with    the   plaintiff 

before  the  deputy  remembrancer  for  and  concerning  the  tithes 
of  their  refpeftive  titheable  matters  and  things  demanded  by  the 
bill. 

In  obedience.to  the  abovt  order,  the  deputy  made  his  report, 
dated  the  twenty-fourth  of  July  laft ;  and  upon  reading  the  faid 
decree  and  report,  it  is  ordered  by  the  Court,  on  the  twenty- 
fixthof  OEldjer  1 7 19,  that  the  report  be  ratified  and  confirmed,' 
and  that  the  faid  defendants  do  feverally  pay  to  the  plaintiff  the 
feveral  fums  reported  due  for  their  feveral  titheable  matters  and 
things  for  the  time  demanded  by  the  faid  bilL 


HilaitTeim    Hatcher,  Widow,  againfi  Hatcher  and  Others. 

5.  G£0.  I.  ** 

Lincoln/bin^  loth  February  1718* 

The  reftor  of  ^^HE  bill  fVated,  that  the  defendant  William  Caivthorne^  clerk, 
IW^,  in  Lin.  1  f^^  thirty  years  paft,  had  been  rcftor  of  Carebyy  in  the 
ttedto't he  tithes  J^^unty  o( Lincoln^  and  was  entitled  to  all  tiihes,  dues,  and  pro- 
of Caretjy  littU  fits,  belonging  to  the  faid  reftory  ;  that,  by  indenture  dated  the 
BjihamyAwnby^  fccQud  of  February  1697,  he  demifcd  to  the  plaintiff's  late 
Sl^'  **lf^^  hufband  all  tithes,  great  and  fmall,  arifing  firom  all  the  plaintiff's 
QolU  hatrkJi  bufband's  lands  in  Careby^  Little  Bytham^  and  Atutiby^  from  the* 
ttrl  c/ej^^  and  twenty-fifth  of  March  following,  for'fixty  years,  if  he  fhould  fo' 
l^i  CJoft,  long  co;itinue  redlor,  with  certain  covenants  therein  mentioned ; 
See  pod.  119.     *^^'  her  hufband,  from  the  time  of  the  dcmifc,  let  his  lands' 

^ithe  frecj  and  confiderably  advanced  his  own  rentj  and  dulf 

paid 


DURING  TH£  RfilCN  OF  GEORGE  THE  FIRST.  to^ 

paid  him  .till  his  death  ;  that  the  plaintiff  Jasu  Hatcher  took     Hatchi« 
Ont  letters  of  adminiflration,  and  paid  Cawthorne  what  rent  was         V*^ 
dus  at  the  inteftate's  death,  and  that  ftic,  as  adminiftratrix  to  ^^,,^OTiiit«; 
her  hufbandj  is  entitled  to  the  faid  leafe,  and  thereby  to  the  faid 
tithes.    The  bill  further  ftated,  that  the  defendant  Parker  occu- 
pied a  dofe  of  pafture,  called  Berner^s C/(fe,  for  one  year;  which 
dofc  was  afterwards  occupied  by  the  defendant  Thatcher,  who 
fowed  the  fame'*  with  oats  j   that  the  defendant  Parker  alfo 
occupied  Harrington's  Clofe ;  and  the  defendant  Afifell  certain 
grounds,  called  Long  Clofe  Pafture,  which  they  mowed  and  made 
the  grafs  into  hay  without  fetting  out  the  tithes  thereof ;  that 
they  had  alfo  many  milch  cows,  fheep,  lambs,  and  wool,  the 
tithes  whereof  ought  to  have  been  paid  in  kind  to  the  plaintiff; 
that  they  alfo  eat  the  herbage  and  produce  of  the  faid  ground 
with  unprofitable   cattle,    for  which  they  ought  to    pay   a 
proportionable  rate  tithe,  according   to    the  annual  rent  of 
the  lands  to  eaten  \  that   they  had   alfo   quantities  of  cora 
of  divers  kinds,  but  had  refufed  to  pay  tithes,  or  to  make  the 
phintiff  any    fatlsfaAion    for  the   fame.    The.  bill  therefore 
prayed  a  difcovery,  and  an  account. 

'  The  defendants  admitted,  that  the  lands  and  clofes  in  the  bill 
mentioned  were  formerly  lands  in  the  occupation  of  the  plaimiflfs 
hniband,  and  that  they  lie  within  the  reflory  of  Carehy^  or  tl\e 
titheable  places  thereof;  that  the  leafe  was  made  to  the  plaintiff's 
faid  late  hulband  by  the  defendant  Cawthorne ;  and  that  they 
refpedively  occupied  the  lands  during  the  time  in  the  bill 
mentioned,  except  what  are  mentioned  in  their  anfwers  ;  but 
they  denied,  that  they  occupied  any  other  lands  late  J* 
Tbatchtf^s  within  Careby^  Awnhy,  and  Little  Bytham,  within  the 
tithing  or  redlory  of  Carebv,  during  the  time  mentioned  in  the 
hill ;  and  they  fet  forth  the  quantity  and  values  of  thejr  tithe- 
able  matters. 

The  plaintiff  replied  ;  the  defendants  rejoined  ;  and  witnefles 
were  examined  on  both  fides  ;  and  upon  reading  an  order,  dated 
the  twenty-third  of  January  laft,  whereby  the  defendants 
undertook  to  appear  gratis  at  the  hearing  ;  fmd  no  counfel 
appearing  for  them  ;  and  reading  their  anfwers  ; 

It  is  okdbred  bt  the  Court,  that  it  be  referred  to  the . 
deputy  remembrancer  to  take  an  account  of  what  tithes  are  due 
to  the  plaintiff  from  the  defendants  for  the  time  demanded  by 
the  bill,  unlefs  caufe  be  (hewn  to  the  contrary ;  the  defendants 
6rft  paying  five  pounds  cofts  before  they  be  heard. 

Upon  reading  the  faid  order^  and  no  counfel  attending  for  tha. 
defendants. 

It  is  ordered  by  the  Courts  on  the  thirtieth  of  jffril  1 7 1 9, 
that  the  faid  order  be>.  and  the  fame  is  hereby  made  abfolute  ; 

and 
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and  on  the  twenty-feventh  of  yune  foUowingi  the  report  was 
m^       confirmed,  with  cofts  to  be  taxed  ia). 

HATcatft 
AMD  Otkkbs*  («)  See  crds  caufie,  poll*  page  iii» 

HiEAaTTkaM  Lloyp  agaifift  Small. 

^    **^    *  EJfex^  2%d  February  1718. 

The  vkar  of  HP  HE  plaintiff,  as  vicar  of  the  vicarage  and  pari0i  chnrchof 
Mj^»inEfex9  1  Epping^  in  the  county  of  EJfex^  ftated»  that  he  and  bis  pre- 
Sicv^faiuthrt  ^^^^^o^s  had,  time  out  of  mind,  been  entitled  to  all  the  tithes  of 
of  Bwy  Farm,  V^h  ^^7*  ^ood,  wool,  lamb,  and  all  other  tithes  and  dutiei 
C9bh'$  Fields,  ariiing  in  the  faid  parifh,  except  the  tithes  of  com  and  grain ; 
Tarveih  Farm,  and  charged,  that  the  defendants,  being  inhabitants  therein,  did, 

f^  -^kkkd'  ^^^  ^^^  y^^  P^^*  occupy  fevcral  farms  and  lands  lying  within 
'^"^  *  the  faid  parifh,  and  that  they  had  kept  thereon  divers  nilch 

MtlC*^"**^*       cowsj  (heep,  and  cattle,  from  which  tithes  did  ariie  and  grow 

due  to  him }  and  that  they  had  feveral  other  titheabie  matters  as 
in  the  bill  charged,  for  which  they  ought  to  have  paid  tithes  in 
kind,  but  which  they  had  refufed  to  pay,  pretending,  that  there 
was  fome  modus  or  cuftomary  payment  in  lieu  thereof.  The  bill 
therefore  prayed  an  account,  and  fatisfa£lion  for  the  fame. 

The  defendants  confeiled,  that  the  plaintiff  was  lawful  vicar^ 
bat  they  denied,  that  he  or  his  predeceflbrs  were  entitled  to 
any  tithes  or  dues,  other  than  thofe  fet  forth  in  their  anfwers. 

The  defendant  Small  confeffed,  that  during  the  faid  year  he 
had  held  the  farm  called  Bury  Farm^  confiding  of  feveral  quab- 
titles  of  axrable,  meadow,  and  pafture  ground  \  and  infifted, 
that  there  is  a  modus  of  eight  pounds  a- year  payable  in  lieu  of  the 
tithes  thereof.  He  alfo  confeffed,  that  he  held  the  farm  called 
CobFs  Fields^  coniifting  of  arable,  pafture,  and  meadow  ground ; 
and  infifted,  that  there  is  a  yearly  modus  of  one  pound,  ten 
(hillings,  papble  in  lieu  of  the  tithes  thereof. 

The  defendant  Chandler  confefled|  that  he  held  a  farm,  called 
ParvelPs  Farm^  confifting  of  arable,  pafture,  and  meadow  lands, 

for  which  there  is  a  yearly  modus  of  four  pounds  payable. 

• 

The  defendant  Parry  confeffed,  that  in  the  faid  year  he  held 
a  furm  in  the  faid  parifh,  called  Redfdale  Farm^  confifting  of  the 
lame  land,  for  which  there  is  a  modus  of  one  pound^.  fix  {hillingSi 
payable  yearly. 

And  all  the  defendants  fet  forth  what  titheabie  matters  and 
things  they  had  in  the  faid  year  ;  and  admitted,  that  they  had 
not  fet  forth  their  tithes  in  kind  ;  but  infifted,  that  the  pbuntifr 
was  not  entitled  thereto,  but  only  to  the  fevcral  fums  of  money 
which  they  faid  were,  time  out  of  mind,  paid  to  the  former 
vicars,  and  no  other,  in  full  of  all  vicarial  titbes,  and  which  futf 
they  averred  the  vicar  had  received* 

The 
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The  plaintiffreplied ;  the  defendants  rejoined ;  and  witneffisi       tioT» 
irere  examined  on  both  fides  ;  and  on  debate  of  the  matter,  e^^ 

The  Couilt  was  of  opinion,  that  the  faid  feveral  fums  of 
money  infifted  on  by  the  feveral  defendants  to  be  paid  by  them 
refpe£tively  as  tnodu/ei  for  the  vicarial  tithes  of  their  reipe^ve 
farms  are  not  good  and  legal  modufes  (a). 

It  is  thereupon  ordered  by  the  Court,  that  the  defendants 
fhall  feverally  account  with  and  facisfy  the  plaintiff* for  the  value 
of  the  tithes  of  the  feveral  titheable  matters  and  things  which 
had  arifcn  upon  the  feveral  farpis  and  lands  by  them  refpeA- 
ively  held  and  occupied  within  the  faid  parifli  during  the  time 
in  the  bill  mentioned.  And  it  is  referred  to  the  deputy  remem- 
brancer to  take  the  faid  account. 

(tf)  It  is  ikid,  that  it  appeared  by  than  the  pretended  wudufes ;  ao^  there^ 

the  defendant's  anfwer  that  the  finau  fore  the  mtdmfo  were  fet  afidc  j.  Burn'* 

titbct  in  kind  demanded  bf  the  bill  E.  L.  41a.  41J. 
did  HOC  amount  to  more  in  that  fear 


Hill  je^/;/^  Barlow.  HiLAaYTt« 

Lincoln/hire^  ^^^d  Fibruary  17 18. 

^H£  bill  ftated,  that  the  plaintiff*,  for  fourteen  years  pafl:>  The   redor  •( 
"*  had  been  rcftor  of  the  parifh  and  parifh  church  of  Wadding*  f^ydAngtm,  ia 
tm^  in  the  county  oi  Lincoln y  and  was  entitled  to  all  tithes  arifing  ^"^.^^'*    jjj 
therein  and  in  the  titheable  places  thereof,  or  to  fomc  rate  or  jj^j^    ^   ^^/^ 
compofition  for  the  fame  ;  that  t-he  defendant,  for  four  years  and/va/iinkind, 
pail,  had  been  poiTcffbr  or  occupier  of  farms  and  lands  therein, 
which  he  had  fowed  wich  corn  and  grain,  and  had  reaped  and 
inned  the  fame  without  fetting  out  the  titlies  thereof ;  that  he 
had  meadow  and  paflurc  ground,  and  had  depaftured  feveral 
di^,  barren,  and  unprofitable  cattle  of  his  own,  or  had  taken  in 
by  agi(lment|  many  whereof  were  kept  and  fold  fat  j  that  he 
alfo  had  hay,  and  had  kept  feveral  cows,  which  had  milk  and 
calves,  and  alfo  had  Iheep,  which  had  wool  and  lambs,  and  kept 
poultry,  pigeons,  and  felled  underwood,  and  had  feveral  other 
titheable  things,  and  alfo  Eajler  offerings,  for  which  he  refufed 
to    pay   tithes,    or    make   any  recompence,     under    feveral 
pretences.    The   bill  therefore  prayed  a   full  difcovery  and 
account  for  the  faid  tithes. 

The  defendant  faid,  that  he  believed  the  plaintiff  was  re^lor 
of  the  faid  parifh,  and  entitled  to  all  tithes  as  ftated  in  the  bill  ; 
and  he  admitted,  th;^t  for  four  years  paft  he  had  occupied  divers 
farms  and  lands  ;  but  he  denied,  that  in  the  years  17 14  and  • 

1715  he  had  ploughed,  or  fowed,  or  mowed,  more  than  two 
hundred  acres  of  land  \  bnt  he  owned,  that  he  ftocked  part  of 
the  faid  lands  with  ieveral  cattle,  all  his  own,  and  not  taken  in 

I  by 
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Hitt  by  agiftmcnt ;  and  he  fct  forth  his  tithcable  matters..  He 
mw$  denied  that  he  had  cut  any  underwood,  or  had  any  fruits ; 
BAftLow.  ^j  infiftcd,  that  he  owed  the  plaintiff  nothing  for  Eajler 
offerings,  fave  what  was  tendered  to  the  plaintiff,  or  for 
any  other  titheable  matters  by  the  bill  fuggefted,  ^cept  only 
one  year's  modtis  for  five  cows,  at  ninepence  each,  the  accuf* 
tomed  payment  in  the  pariOi,  arid  two  (hillings  for  two  foals,  at 
twelvepence  each  ;  and  that  he  was  willing  to  pay  the  plaintiff 
three  fhillings  and  ninepence  for  the  year's  tnodufes  for  the  faid 
cows,  and  two  (hillings  for  the  faid  foals,  which  he  faid  he  had 
tendered,  and  was  always  willing  to  pay  all  his  tithes  afid 
dues  to  the  faid  plaintiff  \  and  he  fet  forth  the  fame. 

The  plaintiff  replied. ;  the  defendants  rejoined  \  and  wltnefles 
were  examined  on  both  fides  \  and  upon  hearing  counfel  for  all 
parties. 

The  Court  declared,  that  there  was  no  moim  doe  and 
payable  for  the  tithes  of  milk  or  foals  arifing  within  the  faid 
redory,  but  that  the  fame  are  due  and  payable  in  kind. 

It  IS  THEREUPON  ORDERED  by  the  Court,  that  the  defendants 
(hall  account  with  and  pay  to  the  plaintiff  all  the  tithes  in  kind 
due  to  him,  and  demanded  by  the  bill  (except  the  tithes  of  corn 
and  bay).  And  it  is  referred  to  the  deputy  remembrancer  to 
take  the  faid  account.    The  cofis  to  be  refervcd. 

^'"gJJ""  Hatcher    againjl  The   Bishop   of  Lincoln  and 

Others. 

Lincoln/hire^  20th  February  171 8. 

th«  S  ^*  T^HE  bill  ftated,  that  three  parts  in  four  of  the  manor  of 
of   Careh^M  Carety,  in  the  county  of  Lincoln ,  formerly  belonged  to  the 

granted  to  the  tnonaftery  of  Tatjhall^  in  the  county  of  Lincoln^  and  the  abbey 
plaintiff  "taiKef-  of  FaJle  Dei ^znd  that  a  great  part  of  it  was  tithe  free  ;  that  the 
ton ;  and  that  faid  manor,  upon  the  diffolution  of  the  faid  monaftcry,  was 
titSjfrce*'  ^*  granted  by  Henry  the  Eighth  to  the  plaintiff  Hatcher's  anceftors  j 
that  the'refior  ^^^^  rcftors  of  Carety  ufed  to  Icafc  to  the  plaintiflfs  Hatchers^ 

dCarehy  let  the  ^^  tithcs  of  the  faid  premifes,  at  a  compofition  very  near  the  full 
<ithet  of  the  re-  Value  of  the  eftate,  for  a  term  of  years,  provided  the  faid  rcftor$ 
njaindcr  of  the  ftould  fo  long  live  }  that  there  being  a  difpute  between  Sir  John 
roaoiy   to  the  ffatcher  and  Mr.  SheffUld^  the  reftor,  concerning  the  tithes 

of  the  wood  ground,  warren,  and  conies  to  be  faved  jto  the  faid 
mIa^  S'  ^*^^^»  ^c  plaintiff  Hatchn^s  father  allotted  to  Mr.  &«/- 
Cold  Oak,  and  ^^'^»  ^^  TC&.OX,  two  clofes  of  pafture,  called  Crofi  Hills^ 
^eifwett  ^Fwdi,  containing  about  thirty^five  acres  of  glebe,  lying  in  the  open 
^^'v^r.  belong  fields  of  Careby,  Called  Crofs  HUh,  March  Fidd^  CM  Oak,  and 
J^  the  defendant  JTe/fweet  FieUsy  all  which  now  belong  to  the  defendant  Jane 
rjomturcj  jf etcher  33  a  joiAture  at  £fty*two  pounds  «  year,  and  four 

Jbiundredi 
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Kondred  acres  of  fiirze;  tKat  the  defendant  Cawth&rne^  the  Hatchxa 
prcfcnt  rcftor,  received  the  rent  of  the  faid  doles  and  fbrze,  <»r«*^ 
and  was  well  fatisfied  that  the  faid  rent  was  of  the  fall  value  of  l^J^H^^ 
the  tithes  after  the  rate  of  two  fhillings  in  the  pound,  the  wood  ^mi^  UTHittf. 
excepted  ;  that  the  faid  Cawthorne,  undcrftanding  that  woods  thjt  ^y^y  ^^^ 
were  titheable  when  ciit  at  eighteen  years  growth|  demanded  b«en  aOigned  tol 
the  tithe  of  the  wood  ;  arid  upon  a  reference  it  was  awarded  to  thereaorin  liea 
him  at  forty  fliillings  advance  of  tithes,  and  twenty  poles  of  wood  ^^^^  **^ » 

J  nearly,  value  twenty  fhillings,  in  lieu  of  tithe  wood  ;  that  the  that  hedemiied 
aid  Ctnothorne^  on  the  fecond  of  February^  in  the  year   1697,  J}  ^^  '^«*  *** 
dcmifcd  all  his  tithes  to  Thomas  Hatcher^  iiis  heirs  and  affigns,  T.Haubtr^ 
and  the  annual  payment  of  th^ee  (hillings  and  fourpence  for  a 
water  corn  mill,  except  the  tithes  of  hemp  and  flax,  to  hold 
to  him>  his  executors,  adminiflrators,  aiid  ailigns,  for  fixty  years, 
if  he  fhould  fo  long  live  and  continue  reftor  thereof,  on  .  the 
conditions  therein  mentioned  \  that  by  the  ftatute  paiTed  4,  Anne^  whi«h  kxttbtirU 
for  raifing  money  for  payment  of  T.  Hatchetf^s  debtsi  all  his  «ftatc*  wer*  ai* 
cftatcs  in  the  faid  cdunty  were  vefted  in  traftees,.as  in  the  bill  is  ^^^  ^  ''^ 
mentioned  ;  that  before  the  pafflng  of  the  faid  ad,  a  ti*eaty  of 
;narriace  wai  had  between  him  and  JaAe  Huffiy ;  that  it  affpears  *>"'  ^\,^^ 
by  deed,  dated  the  feventh  of  March  1704,  fully  fet  forth  in  the  S^l'^ffc.      ^ 
bill,  that  the  defendant  Jane  Thatcher  had  prevailed  upon  the  *^ 

re&or  of  Carehy  to  accept  the  whole  compofition  tithe  from  her  j  ^.  *^  ^^^  ^^ 
that  the  faid  leafe  of  the  tithes  to  Thdmas  Thatcher  was  ilo  part  compofition 
of  the  inventory  of  his  eftate,  but  for  the  benefit  of  his  heir^  ;  from  th«  joiif« 
ct  the  faid  Jdne^  as  adminiftratrix  to  hef  hufband,  has  brought  ^^« 
er  bill  in  this  court  for  tithes  in  kind  againft  the  faid  plaintilF, 
7*.  TbatchcTy  and  tenants,  though  tithes  were  never  paid  in  the 
memory  of  man,  pretending,  that  without  the:  benefit  of  fuch 
tithes  {he  {hall  be  difabled  to  pay  her  hu{band*s  debts ;  and  that 
the  defendant  Jafte  had  committed  great  wafte  on  her  jointure 
eftate  by  cutting  down  timber.    The  bill  therefore  prayed, 
that  the  defendants   may  anfwer  the  matters ;   and  that  the 
compofition  and  agreement  for  tithes  may  be  confirmed  by  z 
decree  of  this  court. 

The  defendatits  appeared  and  anfwered  $  to  which  anfwer 
the  plaintiff  replied  ;  and  the  defeiidants  rejoided. 

The  plaintiflT  filed  his  fupplemental  bill  agaiaft  the  defendant 
Jane  \  to  which  {be  anfwered. 

The   caufe  {lood  in  the  paper  of  caufes,  but  no  counfel  BUI  dj{inifb4« 
appeared  for  the  plaintiffs  j   and  on  reading  an  order  of  co'urtj 
dated  tliC  third  of  January  la{l,  whereby  the  defendants  un** 
dertook  to  appear  ^mZ/j,  the  defendant's  counfel  prayed  that  th« 
faid  bills  may  be  difmiffed. 

It  is  ORDfiaBD  bt  th£  Co9rt  accordingly. 

Tl'ho.  Burt. 
Rq.  PRrc£. 
Vol  It  I  Grbgort 
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1 M  DECREES  IN  TITHE  CAUSES 


HiiAitTttw  Gregory  jt^M  LuttreIl  and  Others. 

5.  Cio.  I.  ^     -^ 

Devcfnjbirt^  ^^d  Pibtuary  1718. 

The  vicar  of  T^HE  bill  ftatcd,  that  abouft  Eqfl^r  1698  the  plaintitfwas  inlK- 
Srautaen,  to  *  tutcd,  &c.  into  thc  vicarage  of  Braunton^  in  the  county  of 
darmjftiw  fmaD  ^^^^^  ^"^  entitled  to  all  fxnail  tithes  and  otferines  in  the  faid 
uthesof/^^t-  parilh  ;  Ihat  thc  defendant  Lvtiretl  had  ever  unce  held  and 
tM  of  Sauntm  cnjoycd  the  Barton  of  Saunttm  Courts  the  Borough  Ckfe^  fevcral 
Court, oi  ibt  B0'  tenements  adjoining*  and  a  rabbit  Warren,  called  Braunton 
ii7ifdo^ifn  Tc^  Botowes  \  that  he  was  under  conipofiition  for  alltiis  fmall tithes, 
nemrntVoHhe  ^xccpt  the  warren,  add  had  paid  the  plaintiff  in  fuIltoXa^ 
rabbits  fold  out  Day  1713^  from  which  time  he  is  accountable  to  the  plaintiff  for 
of  the  warren  all  his  fmall  tithes  ;  that  from  that  time  he  had  depaftured  on  his 
^Lif'^Z  faid  Bartonmi  lands  yearly  a  number  of  Ay,  barren,  and  yoang 
hay,  applet,  cy-  cattle,  and  had  fold  every  year  twenty  fat  oxen  and  other  bul- 
<ier»  cows,  locks,  and  had  much  milk,  numy  calves,  much  wool,  many  lambs, 
calves,      lee.  5  and  feveral  colts  \  that  he  had  kept  feveral  mares  and  horfcs  of 

'  Bfe  ©ri  ^^  Hr  ^'^  ^^"»  ^^  ^^^^  ^*^^"  *"  others  ;  that  he  alfo  h^rd  a  quantity 
chrcUithechan-  of  l^^iy  j  that  he  alfo  had  apples,  which  he  converted  into  cyder, 
eel  of  the  and  fold  ;  that  he  had  alfo  fold  fi(h  from  his  fifliery  \  and  had 
cborch.  various  other  kind  of  tithes,  worth  twelve  pounds  a-year,  cx- 

dufive  of  the  tithes  ofM^JParrrff,andthe£i^fr  dues  and  ofitrings 
for  his  family  ;  that  he  was  alio  indebted  ten  {hillings  to  the 
plaint  iff  for  breaking  the  ground  and  making  graves  in  the  chan- 
cel of  Brautiton  church  \  that  the  faid  warren  was  ftocked  with 
rabbits,  and  that  he  had  fold  at  leaft  three  thoufand  every  year*, 
that  the  plaintiff  dcfired  him  to  account  for  and  pay  the  tithes, 
and  offered  to  accept  two  (hillings  a-year  for  every  cow  he  had 
kept,  one  (hilling  for  every  calf,  the  like  for  every  colt  fallen,  one 
penny  for  all  gardens,and  thelikefor  all  fuel  burnt  on  theBarton^ 
provided  he  would  account  for  the  reft  j  but  that  he  pretended 
that  rabbits  vrtvcfent  natura^  and  that  therefore  no  tithes  were 
due  for  the  Warren  ;  whereas  his  father  and  his  anceftors  had 
paid  tithes  for  the  warren,  or  compounded  for  it.  Thc  bill 
therefore  prayed  an  account  for  the  tithes  of  the  Barkn  and  the 
Warren f  and  for  breaking  the  ground  fax  the  chancel. 

•^nLt^^a^dcri  ^^^  defendant  i«//rf// admitted  theplaintiffto  be  vicar,and 

of  cor^cfition,  ^^^^  ^^>  ^^^  defendant,  had  been  pofiefled  of  the  faid  barton  and 

and  denies  (hat  of  the  warrcn  as  in  the  bill  is  ftated.     He  alfo  admitted,  that  he 

icy  tithes   are  was  under  compofition  for  all  his  tithes  (favefor  the  warrcn),  and 

fiih  w'rabbir"^  ^^^  ^^  ***^  P^^^  ^^^  ^^^^  ^^  ^^y  ^^y  ^7*3  »  ^^^  ^^  inH&ci, 
or  that  h?  owe  J  ^^^^^^^  had  paid  for  or  tendered  the  faid  plaintiff  his  tithes  ever 
anything  for  the  dncc )  but  that  nothing  was  ever  paid  or  due  for  the  faid 
tifc  of  the  Chan,  warren,  the  rabbits  being/<fnr  nature.  He  alfo  admitted,  that 
^^  lie  had  let  out  the  warren  to  tenants  \  but  he  denied  that  he 

was  bound  to  difcharge  the  tithes  of  it ;  and  he  then  fet  forth 
what  beafts  and  cattle  he  had ;  and  iniifted,  that  he  was  under 
€ompo(ition  for  bis  fmall  tithes  (except  the  warren)  \  and  that 
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liewas  bat  to  pay  five  pounds  sh^year.    He  alfo  infifted,  that  he      CitnoKT 

bftd  oficred    to  pay  the  plaintiff  for  the  other  tithes  jn  his        v^ 

anTver  mentioned,  and  for  his  Eajfer  dues,  for  gardens,  for  tht     ^""Ritt 

fad  burnt  in  the  houfet  and  for  eggs  ;  but  that  he  never  fent  ^"^^     rmxmu 

for  the  fame.    He  alio  alledged,  that  he  had  no  certain  fiihery  or 

vtarfor  which  tithes  were  ever  paid,  nor  had  he  fold  more  &{h 

than  to  the  worth  of  ux  {hillings  and  eightpence }  aDd  he  denied 

tbat  his  tithes  were  worth  more  than  five  pounds  a-year,  exclu- 

fiveof  the  warren.     He  faid,  that  he  knew  nothing  of  the  cuf- 

tomary  fee  of  ten  ihillings  for  breaking  the  ground  in  the 

diancel,  though  he  had  buried  ekven  perlons  there. 

The  &id  defendant  put  in  a  further  anfwer,  and  the  other  Tbt  other  de- 
defendants  alfo  anfwered,  and  fet  forth  their  titheable  mat-  fend«nti>thetc. 
tors  and  thtnffs  t  and  laid,  that  they  never  knew  any  tithes  paid  "^"^.^  ^  ^'^ 
tor  rawnts*  ^  theiike  «ffea. 

The  plaintiff  replied ;  the  defendants  rejoined ;  and  witnefles  The  cridoKt 
were  examined  on  both  fides  ;  and  upon  reading  certain  articles  read, 
ef  agreement  or  tompofition  for  titheSf  dated  the  third  of  March 
1639,  between  the  defendant's  father  and  the  then  vicar  of  the 
Ticarage  {a)  \  and  alfo  the  defendant's  anfwer ;   and  feveral 
pnofs  taken  in  the  caufe  i 

It  is  this  DAT  ORDERED  BT  THE  CoT^RT>  that  the  faidbill^  The  bin,  M  a^ 
and  all  matters  and  things  therein  contained,  as  to  and  againft  sainft  the  te. 
thcdcfcndants  Lamprey  and  miliams,  (hall  (land  difmiffed,  with  "^^^^"^ 
tifis  to  be  taxed  by  the  deputy  remembrancer.  ^^ 

kmttVt  IS  FURTHER   ORDERED,  that  the  defendant  Luttrell  The    defendant 

(hall  and  do  forthwith  come  to  an  account  with  the  plaintiff  ordered  to  pay 
before  the  faid  dtpiily  remembrancer  fof  and  concerning  all  the  for^Jlbbitt ^fiS* 
tithes  and  titheable  matters  by  the  faid  bill  charged,  and  a  dif-  and^theftim  fqr 
covery  prayed  (fJrve  only  and  except  as  to  the  tithes  and  duties  the  ufe  of  the 
for  rabbits  and  fi(h»  and  for  the  delfendant  Luttrelh  ufe  of  the  chancel 
diaacd  of  the  faid  parilh-church). 

And  it  is  further  oRDBRBO|that  as  for  fuch  excepted  mat-  The  bau  m  to 
ters  the  faid  bill  as  to  and  againft  him  (hall  alfo  ftand  and  be  the  exsepced 
ihTolntely  difmiffed  out  of  this  court.  The  cofb  to  be  referved  ^^"r*  difnic. 
as  to  the  defendant  LMttrtU.  ^^"^^ 

(«)  See  u  to  the  reading  of  this  paper  ill  evidence,  it.  Vlner.  Abr.  155.  pi.  j* 
RtyMT  en  TjiWi,  tMa. 


I  %  Ths 


ir6  DECREES  IN  TITHE  CAUSES 


BaitxiTbim}  The  Earl  of  Scarborovgh-^^j//^  Huntbr  and' 
.  5-  Gio.  u  Others. 

Durbtmf  J^b  May.  1719^ 

The    Earl    tf  HPHE  bill  ftatedi-  that  the  plaintiff,  the  Esrr  of  Scarhnughy, 
Starho9ugb^  as    ^    for  forty  years  and  more,  had  been  feifed  in  fee  fimple  of 
^^r"^^^^  ^f  ^^^  ^^^^  impropriate  of  the  pariQi  of  Hartf  in  the  county  of 
Ifart  ''Tn  P»r  •  ^'^''^^^ }  ^^^^  within  'the^^  faid  parifh  there  is  and  hath  l^en  an 
ham*c\»ims iid.  ancient  market  and  fca^port  town,  called  Harilepooli^  (landing 
in    the  pound  upon  the  coaft  of  the  iiaj  the  principsd  trade  whereof  hath  con- 
fer .    aji     Ml  fifted  in  keepii^  and  emptoyhig  boats,  eoblesi  and  other  vcEcls,.. 
^"^hnnig^^        in  fca-fifliing  and  fening  of  fifli  for  profit ;  that  the  inhabitants 
the  port  of  Har.  of  the  fftid  town  of  Hartlepook  have  ufed  and  acciiftomed  to  keep^ 
tlcpooie  and  there  fmall  fifliing  vefTels,  Called  cobUs^  wherein,  by  themfelves  or 
fold,    and  the  fcrvants,  thcy  have  ufed,  at  the  ufual  and  feafonable  times  in  the 
o7*aJi"^fi(h^*fo  y*^^*"*  ^0  fifh  for,  and  take  upon  the  main  lea,  cod,  turbots,  ling,. 
caug!)t   by  the  herrings,  and'fuch  other  fifh  as'-are  ufually  fiOted  for  and  takeff 
AOiermen  of  the  in  the  fcas  adjoining  upon  that  coaft  v-  which  fifli  fo  taken  have 
parim  and  fold  been  conftantly  either  landed  and  fold  in  the  town  of  Hartltpookf. 
^jllTotMt'    ^  ^^^°^^  ^  ^^'^  fifhcrmenat  fca  to  fhi^s  trading  thereupon;. 
charges     being  ^^^^^  the  inhabitants  of  thc  faid  town*  have  alfo  ufed  to  keep 
firft  dcduacd.   .  fhips,  boats,  and  other  vcflels  fit  for  the  fiihing  trade,  and  have 
5.C.  Bunb.  43.  ufed  to  employ  them  in  taking  fca  fifh  for  fale  upon  ti^Nlrfbem 

Seas  of  Great  Britain,  a^  alfo  upon  the  Tarmoutb  Seasj  during 
the  time  of  the  herring  fidiing  there,  and  upon  fcveral  other 
parts  of  the  Brifr/lr  fcas   at  fuch  times  of  the  year  as  were 
ftafonable  for  taking  fuch  various  forta  of  fifb  as  thofe  fcas 
afford   }     which    fi(h    {o*  taken  were   either  fold   at  fca  or 
landed  at  fuch  ports  or  towns- upon  thc  Engljjb  coafl  as  the 
owners  or  maders  thought  fit  i  that  the  faid  Earl  of  Scarborougb^ 
and  other  the  re£tors,  owners,  and^impropriators  of  the  faid  rec- 
tory, have,  time  beyond  the  memory  of  mart,  been  entitled  to^alt 
tithes  in  kind,and  to  all  prefcript  and  cuflomary  apnual  payments 
in  lieu  of  tithes,  whether  predial,  perfbnal^  or  mixed,  and  to  all 
oblations  and  btherecclefiaftical  duties  becoming  due  and  payable  { 
to  the  re£\or  ef  the  faid  parifh,  either  by  the  laws  of >  the  land^. 
or  by  virtue  of  fome  ancient  cuflom,  ufage,  or  preftription  there  : 
ufed  ;  that  within  the  faid  parifh  there  is,  and,  time  whereof 
the  memory  of  man  is.  not  to  the  contrary,  hath  been,  an  ancient 
ufage  atid  cuftom  held  and  obferved,  tliat  all  and  every  the  fifher-  j 
men  and'  others  inhabiting  within  the  f^id   vill  or  townfhip* 
of  Hartlepook^  who  are  owners  of  smy  fhips,.  boats,  or  cobles^ 
there,  and  which  are  employed  in  the  fifliing  trade  and  thj 
taking  of  fifh  upon  the  feas  for  fale^  have,  during  all  the  time 
of  their  refpe£tive  refidences  th^ejpaid,atod  by  the  faid  andenc 
cuftom  and  ufage-ought  and  have  ufed  to  pay,  to  the  re£h>r, 
owner,  or  impropH^tor  of  the  faid  reAory  or  parfonage  for  the 
time  being,  the  tithe  or  thc  tenth  pan  of  the  faid  fifh  caught  or 
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iikbn  in,  by^  or  with  the  faid  boats,  cobles,  or  other  vcffels,  The  Earl  o# 

•tvdfc  certain  cttftomary  duties  and  payments  for  artd  in  lieu  of  Scarbokough 

tithe  £&,  and  in  full  payment  of  all  tithes  and  fums^  of  money      i/f!!;;,. 

irnatloeTer,  wincn  by  cottooi,  Qiage,  preicription,  or  otherwile,  amp  Ot»£*s« 

become  dae  and  payable  to  the  reAor,  owner,  or  impropriator 

of  the  faid  rcAory  or  paifonage  for  the  time  being,  his  tenants 

•or  farmers  thereof,  for  and  in  lieu  of  tithe  fiQi,  and  for  a»d  in 

lieu  of  all  other  ecclefiaftical  duties  and  payments  due  or  payable 

to  fuch  re£lor,  owner,  or  impropriator  of  the  faid  re£lory  or 

parfonage  for  of  by  reafon  of  all  imd  eitrj  the  profits  and 

advantages  ariiing  or  accruing  to  the  refpedive  owners  of  fuch 

boats,    cobles^   or  £fhing  veflcls  io  inhabiting  as  aforefaid  ; 

that  the  fame    haye    been  conftantly  Taken>   received,    and 

etijoyed  accordingly  by  all  the  time  aforefaid,  tha>t  is  to  sat^ 

the  owner  or  ownors  t>fthe  faid  boats  or  vefiels  dfd  ufe  and  were 

obliged  to  pay  to  the  redor,  owner,  or  impropriator  of  the  faid 

Tedory  (er  the  time  being  for  all  ^ea  Bih  taken  in  thpir  refpe£kive 

cobles  or  fiihing  boats,  and  landed  at  or  in  the  "(aid  port  or  town 

ai  Hartlepe^y  twelvepence  in  the  pound  for*  every  pound  clear 

profit  aiifing  by  the  fale  of  fuch  fiih,  and    fo  in   proportion 

for  a  greater  or  lefs  fum  than  a  pound,  upon  every' landing 

or  arriving  of  fuch  coble  or  fifliing  boat,  and  the  fale  ofthe  fiik 

therein  brought  to  fliore,  or  aftetvwards  when  the  fame  itas  law* 

iiilly  demanded,  S  landed  and  fold  at  HmtUpooh  aforefaid  ;  but 

that  if  fold  at  fea,  then^  upon  the  landing  or  arriving  of  the 

coble  or  fifluog  boat  wherein  I'uch  fifh  was  taken  at  Harilepooie 

aforefaid,  or  afterwards  when  the  fame  was  lawfully  demanded, 

for  all  fea  &Qx    taken,  'landed,   and  fold  in   any  bther  port, 

haves,  or  town,  or  fold  at  fea  upon  any  other  eoaft,.  and  not 

hnded  at  HartUpcple  aforefaid,  one  tnuentieth  patt  of  4;he  clear 

yearly  prdfits  ariiing  and  accruing  to  every  fuch  ownet.or  owners 

ib  inhabiting  as  aforefaid   by    the  fale  of  fuch  fifh  as  were 

-caught  or  taken  in  their  refpeftive   cobles  or  fifhing  boats 

J[all  rcafonable  charges  being ':Sjft  dedufted),  to  be  paid  at  the 

indof  each  fiihing  voyage,  or  afterwards,  upon  every  reafonable 

a-cqueft  on  that  behalf  to  be  made  j  or  fomc  other  fum  of  money 

hy  ancient  ufage  and  cuflom,  time  beyond  the  memory  of  man, 

hath  been  due  and  payable,  and  till  very  lately  hath  been  paid, 

ty  the  feveral  owners  of  fuch   fifhing  boat?,  &c;  inhabiting 

within  the  faid. town,  to  the  iz'id  Earl  of  Scarborough  and  his  prct- 

dcceffors,  renters,   .&c.  of  the .  faid' re(5lory,   t.beir  tenants  or 

farmers,  for  the  tithe  filh  there  ;  that  tlie  (d\d'E^l  of  Scarborough 

being  fo  feifed,  did,  by  Icafe  dated  the  twenty-eighth  oi  December 

iyoS,  demife  all  the  faid  tithes  of  fifji  to  the  other  plaintiff  P/ir- 

kinfm  for  twenty-one  years,  who,  by  virtue  thereof^  received  the 

faid  tithes  until  lately.     The  bill  then  charged  the  defendants  to 

have  been  inhabitants  there  for  five  years  paft  ;  that  they  had  ufed 

thcfifliing  trade  5  and  that  in  each  of  the  faid  years  they  had  taken 

^cat  quantities  of  fifli,  the  tithes  whereof  were  of  value,  which 

I  o  the 
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DECREES  IN  TITHE  CAUSES 


%ht  Court  decree 
the  titties  ac« 
coidirgly. 


(«)  It  is  faid,  S.  C.  Bunb.  43*  ^^^t 
although  the  plaintiff  did  hot  prove  his 
rvftoni  as  laid  in  the  bill,  yet  by  three 
Barons  againU  the  Chief  Baron  aoiiTuc 
tvas  direaed  to  try,  whether  there  was 
fuch,or  any  and  what  niftcm ;  although 
it  was  laid,  there  never  was  an  inftahce 
<w  here  either  the  plaintiff  or  defendant 
ii  filled  on  a  otw/m/,  and  did  rot  prove  it^ 
that  it  ever  went  to  a  trial  at  law,  it 
itingr  effential  to  a  fKody*  that  it  be 
cirtaia.     It  was  alfo  objcd  d,  tl»t  the 


cuftom  WM  illegal  as  h  wis  bid  v  tor 

if  it  be  a  perfonaT tithe,  ask  wasinfifted 
vpoo,  and  as  the  Cotut  feemed  to  think 
it,  then  a  double  tithe  may  be  payable, 
not  only  in  another' port  where  the  fiih 
is  fold,  but  alfo  where  the  fifhermea 
inhabit.  To  which  the  three  hanxos, 
againft  the  Chief  Baron,  faid,  it  was  a 
good  cullom ;  for  that  one  tithe  nay  be 
paid  by  £uitom,  and  one  cf  conmidn 
Tight. 


Tut  Eabl  op  the  plaintiflT  had  demanded  of  the  defendants,  but  whichi  he 

ScABioaovoR  alledged,  they  had  refufed  to  pay.    The  bill  therefore  prayed  a 

agawft        difcovery  and  an  account,  and  that  the  defendants  might  be 

AMD  OTHias.  decreed  to  continue  the  payments  of  the  faid  cuft(Mnary  duties 

in  lieu  of  tithe  fifh* 

The  filhcrmen  The  defendants  admitted  the  plaintiff's  title  and  the  leafe, 
m'^S'tU^^ftom  ^-^^  fubmitted  the  cuftoms  to  the  judgment  of  the  Court,  whe- 
w^Oie  cSurtT  ther  they  were  good  or  not. 

The  evidei)ce  The  plaintiffs  replied ;  the  defendants  rejoined;  and  witnefles 
T**'  fifli^^^en  ^^®  examined  on  both  fides  5  and  on  reading  the  depofitions  of 
adcnit,tiiat  there  feveral  witnefles,  and  hearing  what  was  infifted  on  by  the 
is  a  cuftomary  plaintiff^s  counfel ;  and  it  being  admitted,  by  the  anfwer  of  the 
payment  in  Ueo  defendants,  that  by  cuftom  the  inhabitants  of  HartUpoole^  who 
h  *''ha*"tbofc  ^^^^  owners  of  boats  employed  in  the  fifhing  trade,  had  uAially 
payi^nts^  were  paid  to  the  reftor  or  impropriator  of  the  laid  redory  of  Han 
not  dearly  ap-  a  cuftomary  payment  of  one  twentietb  partf  or  Uvelvepence  in  the 
V^^P  pound  (after  charges  deducted),  in  lieu  of  tithe  fiih,  and  of  all  other 

tithes  and  fums  of  money  which  became  due  for  and  in  lieu  of 
tithe  fiih,  and  all  other  ecdefiaiiical  duties  and  payments^  t^ 
reafon  of  the  profits  arifing  to  the  owners  of  fuch  boats  ;  but 
what  fuch  cuilomary  payments  were  not  clearly  appearing  to  the 
court,  the  witnefles  of  both  fides  difagreeing  therein^ 

Jjj  ^^'*in^e  J*^  ^^^  *^  '^^^  Court  propofed  to  the  plaintiffs  to  accept  of 
Jound,  or  a  twclvcpencc  in  the  pound,  pr  a  twentieth  part  of  the  clear  gain 
twentieth  part,  (after  all  charges  deducted),  for  the  tithe  of  the  fiih  taken  by  the 
without  coAs  5    defendants,  without  cofts  on  cither  fide  ta). 

and  the  fame  Whereupon  the  plaintiffs  declaring  their  confent  to  accept  of 
^^totfi^f  d***  ^^  twclvepence  in  the  pound  clear  gain  (after  all  charges  deduAed) 
^        '  ^""^     for  the  tithe  of  the  faid  fiih  ;  and  the  defendants  alfo  confent* 

ing  to  pay  the  fame  without  coil$  on  cither  fidej.  and  without 

prejudice  \ 

It  is  thereupon  ordered  and  decreed  by  the  Court,  by 
and  With  the  confent  of  all  parties,  that  the  defendants  ihaR 
feverally  account  with  and  fatisfy  the  plaintiffs  for  the  tithes  of 
the  fiih  by  them  refpeAively  taken  during  the  time  in  the  bill 
mentioned,  after  the  rate  of  twelvepence  in  the  pouod  for  the 
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dear  gam  arifing  by  fuch  fifh  (after  all  charges  deduAed).  And  'T"*  Earl  op 
it  is  hereby  referred  to  the  deputy  remembrancer  to  take  the  ScA«tototJ6« 
(aid  account.  J?^^ 

The  Court  FULL.  a^d  Orimt. 

Henwood  azainff  Mock.  Thk.  t»im, 

Dewnjbirt^  l6tb  June  1719* 

^H£  bin  ftatedy  that  the  plaintiff  was,  and  for  twenty  years  The  reacr  of 
*   paft  had  been,  reftor  of  the  parifh  and  pari(h  church  of  ff^^y»  in  /)«- 
Warkleyy  in  the  county  of  Devon,  and  as  fuch  was  entitled  to  all  S2(^'j|i\f.het 
manner  of  tithes,  both  great  and  fmall,  in  kind,  or  to  fome  ^  ^  memiage 
compofition  for  the  fame,  and  alfo  to  all  oblations,  obventions,  called  Newimdf 
and  Et^er  offerings  arifing  therein  ;  that  the  defendant,  for  >nd  ofa  piece  of 
eight  years  paft,  had  enjoyed,  in  the  faid  parifh,  a  mei&age,  ^^^  «^"^ 
ailed  NewlanJy  three  gardens,  orchards,  and  lands,  and  a  piece  ^j^Jr/b,   and  to 
of  pafture  ground,  called  Ctigfly  Marjh^  upon  which  he  had,  in  £a/f<r'offerm($. 
the  faid  years,  feveral  titheable  matters  and  things,  the  tithes  of 
which  ought  to  have  been  paid  to  the  plaintiff  in  kind,  or  fome 
mdus  or  compofition  for  the  fame  \  that  the  defendant  ought 
likewife  to  have  paid  to  him  Eafter  offerings  for  himfelf  and 
funily  ;  but  that  he  had  taken  away  the  tithes,  and  converted 
the  fame  to  his  own  ufe,  and  had  refiifed  to  pay  anything  either 
for  them  or  for  his  other  dues*    The  bill  therefore  prayed, 
that  the  defendant  might  fet  forth  the  quantities,  qualities,  and 
vahes,  and  account  for  his  faid  tithes. 

The  defendant  admitted  the  plaintiff  to  be  re£lor  of  the 
parifli,  and  entitled  to  all  tithes,  both  great  and  fmall,  arifing 
therein  in  kind,  or  to  fome  recompence  for  the  fame ;  and  he 
confeffed  that  he  had,  during  the  time  in  the  bill  alledged,  held 
and  enjoyed  the  faid  meffuage,  tenement,  and  lands,  as  therein 
ftated  ;  and  he  fet  forth  the  quantities  and  values  of  his  feveral 
titheable  matters  and  things  ;  but  he  infifted  that  he  had,  in 
each  of  the  faid  years,  fet  out  all  his  tithes  of  corn,  grain,  hay, 
wool,  lamb,  pigs,  apples,  and  potatoes,  which  he  averred  had 
been  taken  and  carried  away  by  the  plaintiff)  and  as  to  all 
other  his  titheable  matters  and  things  which  he  had  In  the  faid 
years,  and  likewife  for  Eafter  offerings  for  himfelf  and  family, 
he  faid,  that  he  had  feveral  times  o&red  and  tendered  feveraj 
fums  of  money,  in  the  whole  three  pounds,  eighteen  {hillings,  to 
the  plaintiff,  in  lieu  and  fatiifaAion  for  the  fame,  and  which  he 
was  ready  to  pay. 

The  plaintiff  replied ;  the  defendants  rejoined }  and  feveral 
witneffes  were  examined  on  both  fides  ;  and  upon  reading  the 
depofitions  of  divers  witneffes  taken  on  the  part  of  the  defendant^ 
sod  the  defendant's  anfwer.  and  on  full  debate  ; 

I4  I*      • 
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^Bwweom         It  is  ordered  by  the  Court,  that  the  bill,  as  to  any  <fc- 
C!^  inand  of  tithes  of  corn,  hay,  wool,  lambs,  pigs,  apples,  and 

potatoes,  be  and  is  hereby  difmiired  \  but  that  the  defendant  b 
to  account  with  and  fatisiy  the  plaintiff  for  the  Taluea  ot  all  and 
every  other  the  titheable  matters  and  things  which  had  arifen 
and  grown  due  upon'  the  lairds  occupied  by  him  within  the 
laid  parifh  ;  and  likewife  for  Eafitn  ofierings  for  himfelf  and 
family  during  the  time  demanded  by  the  bill ;  the  account  to  be 
faken  by  the  deputy  remembrancer,  and  the  confideration  of 
cofts  to  be  rcfpved  till  after  the  report. 

Ttijf.  TiEv,  Carter  a^ofn/l  Salt. 

Southampton^  l^th  June  1 7 1 9. 

i 

The  ftaor  of  ^pHE  bill  (lated,  that  the  plaintiff  had  been,  for  many  jm\ 
4^//^,in  Hamp^    1        ^  former  of  the  reftory  and  tenths  of  the  pariQi  of  Rom- 
^  a  mortaary  fijf  ^^  ^^^  county  of  Hanti,  and  as  fuch  was  entitled  to  all  tiche^ 
fttxn  the  cffeas  happening  there,  except  the  tithes  cf  flax,  hemp,  apples,  pigs, 
of  every  boufe-  gcefe,  COWS,  milk,  cheefe,  calves,  puUen^  honey,  pigeons,  handi* 
*^** th^  1  ^^  ^^^^^  trades,  gardens,  curtilages,  eggs,  and  two  cart  loads  of  hay 
iUtes,  ibat  the  ^^^  of  Small  Mead 'f  that,  by  cuftom  within  the  faid  parifl),  there 
defendjDt't  wife  IS  due  a  mortuary  of  ten  fliillings  on  the  death  of  every  houfe- 
had    had    two  keeper  within  the  faid  pari (h  dying  poilcfled  of  a  perfonal  eftate 
baUdT    h  ^hld  '^^^^  ^^^^J  pounds  after  his  debts  are  paid  ;  that  the  defendant 
died  worih  hiore  ^^^^^^  married  Riehard  Hajtety  who  died  pofleiled  of  a  perfonal 
than  40I.  each,    eftate  above  the  value  of  -forty  popnd^,  and  made  her  his  exe- 
cutrix \  that  ihe  afterwards  married  A.  Candy ^  who  died  pof- 
fciled  as  aforefaid,  and  made  her  his  e^^^ecutrix  \  that  flie  after- 
wards married  the  defendant  ^alt  \  that  tl\ere  was  due  to  the 
plaintiff  a  mortuary  of  ten  fliillings,  according  to  the  cuilom  of 
the  faid  pariOi,  on  the  death  of  each  perfon,  which  mortaary  he 
had  demanded  of  the  defendant,  but  that  he  had  refufed  to  pay 
He  alio  cWmt  the  fame  j  'that  there  is  alfo  due  from  the  faid  defendants  tp  the 
m^wA^'^t^-  plaintiff  feveral  other  titheable  matters  and  things,'  fuc^  as  the 
iuring  cattle,      tithe  of  trefoil  grafs,  and  for  ihcep,  ewes,  wool,  and  lambs,  which 

had  been  depaOured,  ihorn,  and  fallen,  within  the  faid  parifh  ; 
and  alfo  for  aglflment  of  horfes  and  other  cattle  for  (cvcral  years 
paft.  The  bill  therefore  prayed,  that  the  defendants  might 
aufwer^  and  particularly  ftt  forth,  whether  mortuaries  are  not 
due.  by  cuilom  within  the  f^iid  parifh,  and  account  for  their 
feveral  titheable  matters  and  things  as  aforefaid. 


The  ^efeiMlaBtt  The  defendants  faid,  that  they  believed  the  plaintiff  wa^ 
iimttta^a  da7  f*"*"^^  9^  ^^  reftory  and  tithes  as  in  the  bill  is  ftated,  and  was 
and  fay,  that  ro  thereby  entitled  to  the  tithes  of  corn  and  hay,  but  that  the  privy 
ilgiftment  tithes  tithes  bclonfled  to  the  vicar;  that  they  did  not  believe  that  a 
^V^  rj?  ^*  niortuary  of  ten  fhillings,  or  siny  other'  fum,  is  due  by  cuflom  as 
•  l^fore  alledged  \  and  they  fct  forth  their  other  titheable  matrcrs 
and  things  \  and  laidj  that  they  knew  not  that  agiflmcnt  tithe 

was 
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m  doe  to  the  plaintifiv  <^  that  fuch  tithe  haul  ever  >6eai      Ciii'm' 

paia,  ^g^ 

The  plaintiff  replied ;  the  defendants  rejoined  ;  a^witnefles  The    cvidcacr 
were  examined  ;  and  upon  reading  an  ancient  book  (n  the  hand-  ^'^ 
writing  of  E.  Hooper,  formerly  farmer  or  occupier  of  the  faid 
redoryof  Romfij^  under  the  dean  and  chapter  of  Wincheftery 
vhereby  it  appeared  that  mortuaries  had  been  paid  within  the  . 
faid  pariib  from  the  year  1633  to  1638  to  him  as  farmer  of  the 
faid  reflory ;  and  likewifeupon  reading  the  depoiitiotas  of  divers 
witneiTes  taken  on  both  fides  \  and  on  long  debate  i 

The  Court  declared,  that  tithes  for  the  agiftment  of  sdl  The  tithn  for. 
cattle  fed  and  dcpaftured  by  the  defendant  Soli  upon  his  lands  ^^^^^^^^ 
within  the  faid  parilh  oiRomfiy^  during  the  time  in  the  bill  men-  ' 

tioned,  ought  tp  haye  been  p^d  to  the  plaintiff  by  the  fai4 
defendant. 

It  is  thersuco^  orubred  bt  the  Court,  that  the  de-  aikd  ordered  i» 
fendant  fliall  account  with,  fatisfy,  and  pay  to  the  plaintiff  the  ^  P*^^  accord- 
yalucs  of  the  tithes  of  the  agiftment  and  depafturagc  of  all  cattle  '°*^* 
fed  and  depaftured  upon  the  faid  defendant's  land  within  the  faid 
jariih  during  the  time  in  the  bill  mentioned. 

And  it  is  also  ordireD}  that  the  faid  defendant  Salt  and  The  defendant 
his  wife  fhall  account  with  and  fatisfy  the  plaintiff  fof  the  ""^^^^^^l^^^^ 
▼alufs  of  the  tithes  of  trefoil  had  by  the  faid  ji.  Candy y  the  foi"\°the»'  due 
defendant  HannaWs  former  hn(bandj  during  the  time  in  the  bill  from  hn  wife*^ 

lOentioned.  bte  hulbaod  I 

Akd  it  is  also  ordered,  that  the  faid  defendant  Zalt  (hall  andfbrthecichet 
account  with  and  fatisfy  the  plaintiff  for  all  other  titheable  mat-  due   fro*"    ^' 
tcrs  and  things  had  by  the  faid  A.  Candy,  or  by  the  faid  defend-  ^^jj"^^"  '''" 
ant  Hannah  within  the  faid  parifli  during  her  widowhood  before      ^        * 
her  intermarriage  with  the  defendant  Salt^  or  by  him,  durhig  the 
time  in  the  bill,  except  for  the  tithes  of  ihcep  till  Lady  Day 
1716- 

And  it  is  referred  to  the  deputy  remembrancer  to  take  the 
faid  account. 

■ 

And  as  to  the  mortuary  often  (hillings  demanded  by  the  bill  and  for  the  mor- 
upon  the  death  of  the  faid  A,  Candy,  the  faid  defendant  doth  tuary  on  the 
fubmit  to  pay  the  fame  to  the  plaintiff  5.  which  the  Court  doth  <^«*^o^  ^cfft- 
ordcr  to  be  paid  to  the  plaintiff  by  him  accordingly.  ^^  huAand.^ 

And  as  to  the  mortuary  of  ten  {hillings  alfo  demanded  of  the  Aniflbc  dir«a. 
defendant  Sa/t  and  his  wife  upon  the  death  of  the  faid  R.  Hayter^  ed  as    to   the 
the  defendant  Hannah's  former  hufband,  it  is  ordered  by  the  |?!'^*']'/o"A'''* 
Court,  that  it  be  referred  to  a  trial  at  law  ;  the  iffuc  therein  ^^  hulbj^  ^ 
to  be,  <*  Whither  by  cuftom  within  the  faid  parifh,  mortua- 
"  ries  are  due  and  payable  to  the  farmer  of  the  re<St6ry  ;*  the 
faid  iflue  to  be  tried  by  a  fpeciai  jury^  and  the  confideration  of 
cods  to  be  refer ved  till  after  trial. 

la 


m 
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CAftTia  la  purfuance  of  the  above  order,  a  trial  was  had  upon  the  faid 

'S^ft  ifiue ;  and  after  a  long  and  full  evidence  given  on  both  (idesi 
SAI.T.  ^Yic  jury  gave  their  verdift,  «*  that  within  the  pariih  of  Rtmfey 
Tfce  jwy  find  u  there  is  not  fuch  a  cuftom,  namely,  that  upon  the  death  of 
Iuto!!"^^"hS  "  c^C'T  parifliioner  and  inhabitant  of  the  parifh  oi  Romfej 
^iih  of  Bm*  **  dying  within  the  fame  parifli  poffeflcd  of  goods  to  the  value 
fy.  «  limited  by  the  ftatute  in  fuch  cafe  made  and  providedi  a 

«'  mortuary  hath  been  accuftomed  and  ought  to  be  paid  to  the 
«'  reftor  of  thcreftoryof  the  parifh  church  of  Romfeyy  or  to  the 
<<  farmer  of  the  tithes  of  that  parifh  for  the  time  being,  as  was  by 
«  the  plaintiflF  affirmed." 

A  new  trial  re-  The  caufe  (landing  in  the  paper  for  further  direftions,  the 
fuiM.  plainti6F  prayed  a  new  trial}  and  Mr.   Baron  Montagus 

having  fpoke  to  the  judge  of  the  affize  who  tried  the  fame,  who 
declared,  that  he  had  no  diflike  to  the  verdiA  given  by  the  jury, 
but  was  w:ell  fatisfied  therewith. 

The  Court,  upon  confideration  of  what  was  infiftedupon  by 
the  counfel  on  both  fides  not  feeing  any  caufe  to  grant  a  further 
trial  of  the  faid  ifluc. 

The  bm  as  to  1*^  ^^  ORDERED  BT  THE  CouRT,that  the  faid  bill,  as  touching 
Che  (aid  moitu-  the  mortuary  thereby  demanded  of  the  defendants  upon  the 
Iffy,  difmiflcd.     death   of  R*   Hnyter^  the  defendant   Hannah^s  firft   hufband, 

be,  and  is  hereby  abfolutely  difmiflcd  with  cofts  at  law  to  be 
taxed  for  the  faid  defendants  by  the  deputy  remembrancer. 

Tho*  Bctrt. 
Ro.  Price. 
Ja.  Montacub. 
F.  Page, 


T«iK.  tmm,  Rhodes  agab^  Walker  and  Phillips. 


5.  Gio.  I. 


Btafferdjbirey  ^'jih  June  1 7 19. 


The  reaor  of  TPHE  bill  ftated,  that  the  plaintiff  was  rcftor  of  the  pariih  of 
Chttkiey^  in  Staf-^  Chcekley^  in  the  county  of  Stajbrd,  and  entitled  to  tithes  in 

fwifbirt^  ftates,  kind  of  all  forts  of  corn  and  hay  growing  therein,  and  to  the 
that  thcfc  is  a  annual  and  cuftomary  fum  of  two  ihillings  in  the  pound  for  a 
^*  oiKi*rer  t*  1^^"^^  ^"^  proportionably  for  any  Icfs  time,  payable  as  a  tithe  for 
in  litv  <rf  the  ^  lands  in  the  faid  parifh  ploughed  or  dcpaftured  with  any 
tithes  of  »u  fort  of  cattle  by  any  perfons  not  inhabiting  within  the  pariiby 
lands  piougiied  according  to  the  yearly  value  of  the  lands  fo  depaftured ;  and 

t'ith  ^wo"  ^f  ^^'^  '^^  ^*^^  ^^^^  ^^^  '^^°>  *'°^^  immemorial,  paid  to  the  plaintiflf 
clttiebypcrTons  ^^  ^^^  predecefiors  ;  that  the  defendant  Walker  was,  and  for 
Holding  lands  nine  years  laft  pail  had  been,  an  inhabitant  of  Stafford^  and  not 
-nd  living  out  of  of  cheklty  j  and  that  the  defendant  Phillips^  of  LbeeUey  afore- 

(or  "the  Ntarrr  Qwncr,  and  poflcffor  of  lapd&  wiUiin  the  faid  parift,  and  had 

^ri,,',  /.v.rf.  ploughed 
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pimighed  and  ibwed  the  Nearer  Jobffs  FiMs  with  oats,  ahd  other       Rrooss 
fields  in  the  like  manner  \  that  in  the  faid  years  the  defendant        H'^ft 
Walker  had  depaftured  the  fame  ;  the  tithe  thereof,  by  the  faid  Waiki*  a«» 
caftom,  amounted  to  a  confiderable  fum  ^  that  they  had  carried     ^^^^^^^*» 
away  thdr  corn,  graia»  and  hay,  without  fetting  out  the  tithes 
tfaereef,  and  had  refufed  to  pay  the  faid  cuftomary  payment  of 
two  (hillings  in  the  pound  for  the  cattle  fo  depaftured  on  the 
faid  fields.    The  bill  therefore  prayed,  that  the  defendants  may 
fct  forth  thdr  feveral  tithes,  &c.  and  account. 

The  defendants  admitted  that  the  plaintiff  was  entitled  to  all  '^^^  defendants 
tithes  in  kind  within  the  faid  parifli,  except  of  fuch  lands  for  ^^^  ^''fuch*!^ 
which  a  certain  fum  of  money  as  a  modus  was  annually  paid  to  the  ^^  ^    "^ 
plaintiff*  or  his  predeceffors  $  but  they  denied,  that  he  was  entitled 
to  two  fliillings  in  the  pound,  as  in  the  bill  is  ftated. 

The  defendant  Walker  faid,  that  he  had  purchafed,  about  *"*•  ^}^»  «*« 
eleven  years  fince,  the  lands  in  the  bill  mentioned,  and  in  the  J5*"j'*d""^*^ 
year  1703  had  part  fed  and  fowed  the  fame  with  oats,  but  that  year  payable  for 
Qo  tithe  of  corn,  hay,  or  herbage,  had  ever  been  demanded  for  i^tarer    jobnt 
the  faid  lands ;  that  he  fold  all  his  corn  and  hay  to  the  defendant  ^^^  *"^  "^^^ 
PbUlips,  and  from  Lady  Day  1704  had  let  to  him  the  faid  lands  ^^*^  ^'^^^ 
to  Lady  Day  1710,  and  bad  then  taken  the  fame  for  one  year,  thereof* 
and  afterwards  let  them  to  W.  Carrifigtotty  who  now  holds  the 
fame  ;  but  what  was  ploughed,  fowed,  or  grazed  he  knew  not  \ 
and  he  fet  forth  the  number  of  acres  which  each  field  contained. 
He  denied  that  he  had  promifed  to  pay  the  plaintiff  tithes  in 
kmd,  or  that  there  was  any  cuftomary  payment,,  except  three 
fhillings  and  four  pence  yearly  as  a  modus  for  all  manner  of  tithes 
in  kind  arifing  out  of  tne  faid  lands,  the  fame  being  part  of  the 
demefne  lands  of  Pajnjley  ;  and  which  fum  he  had  duly  ten- 
dered ;  that  the  faid  modus^  time  beyond  memory,  had  been 
always  paid  in  lieu  of  all  tithes  for  HickHrfs  Meadow ^  the  Fur* 
tber  Johns  F'uld^  the  Nearer  John^s  Fields  the  Cow  Hay^  and 
^1^  Birchen  Q(ofe. 

The  defendant  fhiltips  faid,  that  the  faid  lands  being  part  of  f^    «^   ^ 
faynpy  Demefne^  did  not  pay  tithe,  but  a  modus  of  three  (hillings  j!^J^^^^ 
and  fourpence ;  and  that,  in   confideration  thereof,  he  had  m^. 
{^ven  the  greater  rent  for  it  ;   that  he  had  left  the  fame  at 
Lady  Day  1710;  that  he  had  bought  the  defendant  Wa/ker's 
ftock  of  com  and  hay  i  and  that  he  had  fowed  oats  and  barley  in 
the  year  1 704  in  Nearer  Jokfis  Field  \  but  that  he  had  not  foiled 
any  other  of  the  lands  during  the  time  he  rented  the  fame  \  and 
lie  faid|  that  he  could  not  tell  whether  two  (hillings  to  the 
pound  herbage  bad  been  always  paid  by  an  occupier  Uying  out 

of  the  pariflu 

i' 

The  plaintiff  neplied  ;  ih^  defendants  ^-ejoined  ;  and  before  f}*  piaimur 
iritneffet  wore  evaoMned  the  plaintiff  died,  wherebj  the  fuit  ***<^»heruH 
abated  \  but  %  Taybr  and  W*  Bell,  hi*  executors,  filed  their  "  •**"**•* 
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Rhoadsv       ftilofriviv^r  ;  and  by  order,  dated  the  fixteenth  of  Jtffy  171%- 
agatMfi        the  proceeding* were  revived,  and  witneifes  were  examined; 
Pni^Lirl.     ^^^  upon  reading  feveral  of  the  proofs  taken  in  the  caufe)  and 
•on  debatd  of  the  matter  ; 

Aoiflbedireftad       j^  js  ORDERED  9T  THE  CouRT,  that  it  be  referred  to  a  trial  at 

lh^\i!'i^chZ  ^^"^  ^P^^  ^^'^^  ''^"?*  **  whether  there  be  a  modus  of  three  fhil- 
mt^  as  that  fct  '^  Uogs  and  foHrpence  payable  in  lieu  of  all  tithes  for  the 
ttpr  by  the  dc-  **  Hieilift*!  Meadow^  the  FurtJ^r  Johns  Fields  the  Nearer  jfohn^i 
^^aAviU^  u  FigiJ^  flc  Cow  Hay,  and  the  Birchen  Clofe^  being  the  lands  for 

*^  which  the  faid  modus  of  three  ihillltigs  and  foorpence  is  infilled 
<*  upon  by  the  defendants  in  their  anfwers  to  be  paid  ia  lies 
^  of  all  tithes  r 

msA  a  vcrdift  By  an  order,  dated  the  twenty-eighth  of  Jw^  172S,  that  the 
Saktiff'^hLh  ^^^^  ^"^  fliould  be  tried,  a  trial  was  had,  and  a  verdift  given 
fe  confirmed  do  f^f  the  plaintiff  \  but  by  another  order,  dated  the  thirteenth  of 
a  oew^tnaL         May^  a  new  trial  was  directed  to  be  had  on  the  iame  ifliie  ;  oQ 

which  new  trial  another  verdi^  was  given  for  the  {^aintiS*s. 

The  defendantt  Now,  on  thetwenty-fourth  of  November  1729,  upon  reading 
wn\^for°iiihM  ^^  3ecree  and  the  pofieas^  and  upon  hearing  counfel  praying  that 
4n  iiifxt.  ^^e  defendant  might  be  decreed  to  account  for  tithes  in  kind 

arifing  from,  the  aforefaid  grounds^  it  is  ordered  by  the  Court 
as  prayed,  and  referred  to  the  deputy  remembrance  to  take  the 
account. 

In  purfuance  of  the  faid  order,  the  deputy  made  his  report  the 
|wenty-{ecozKl  of  March  1733^    and  on  the  ninth  oi  Maf 

»734> 

yiic  repent  of  It  -^^^s  ordered  BY  THE  CouRT,  that  the  faid  rej>ort'  be 
the  amount  of  yj^^jggj  j^j^j  confirmed,  with  cofts  at  law  and  in  this  court  \  and 
-rmfirmTd,         ^^^  the  faid  defendant  do  pay  the  value  of  the  tithes  reported 

duej  beuog  fourteen  pounds^  nine  (hillings. 

Ja.  Retnoldi. 

Law.  Carter^ 

J.  COMTNS, 

W.  Thomsok* 


TaiH.  TiRK,  DoDsoN  agabift  Norton, 

5.  Gxo.  I. 

&ij[ex^  2pb  JufNi  1 7 19* 


« 


The  reaor  of  'TpHE  bill  ftated,  that  in  February  1701  the  plaintiff  wasinfti* 
ffmfiterpeint,  in  ^  tutcd,  &c.  iDto  the  rcftory  and  parifli  church  of  Hurdler- 
Suffne,  claims  ^/«/^  5n  the  county  of  Sujfexj  and  entitled  to  all  tithes,  oblations, 
called ii6tfPtfrrAK  ^^^  duties,  ariiing  in  the  imA  parifh,  or  to  forae  fatisfaftion  for 
and  Aate;s,  that  the  fame  ;  that  the  defendant,  for  t^  years,  was  an  inhabitant 
the     defendant  and  occupicr  of  divers  farms  and  parcels  of  arable,  meadow,  and 

fraudulently  re*  .  - 

moved  his  cows  and  (^eep  into  ether  parishes,  to  avoid  paying  him  the  titheiof  tlieif  calves  and  Iambs. 

pafture 
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paftore  land)  which  he  fowed  with  wheat,  barle^y  .and  oats,  and  DoirsoK 
inned  the  fane  without  fettiag  out  the  tithes  or  making  any  ^^'^ 
fiitisfadion  for  the  fame  %  that  he  had  alfo  fed  great  numbers  of 
barren  and  unprofitable  cattle,  and  had  alfo  kept  and  fed  (tows,, 
iheep,  and  hogs,  and  had  pigs,  calves,  and  lambs,  and  had 
agifted  oxen,  mares,  colts,  heifers,  and  runts,  without  paying 
any  tithes,  or  making  any  recompence  for  the  fame ;  that  in 
particular  when  the  defendant's  cows  and  {heep  ^ere  ready  to 
produce  their  young,  he  removed  them  into  other  pariflies  on 
purpofe  to  prevent  the  plaintiff  from  recivingthe  tithes  of  the 
fame,  and  after  they  had  calved  and  lambed,  brought  them  back, 
with  their  calves  and  lambs,  into  the  plaintiff^s  parifli,  without 
paying  him  anything  for  the  tithes  thereof ;  and  that  the  de- 
fendant was  in  arrear  for  his  Eajler  offerings.  The  bill  therefore 
prayed  an  account  and  fatisfafliion  for  che  fame* 

The  defendant  confefTcd,  that  it  might  be  true  that  th^  The  MirOmm 
plaintiff,  for  the  time  in  the  bill  mentioned,  had  been  and  is  fiiys,   that    tm 
reftor  of  the  faid  parifh,  and  as  fuch  entitled  to  all  tiblies,^  tithes «r« doe  fc^ 
both  great  and  fmall,  and  to  all  rates,  payments,  dues,   and  ||,^^'^J  ^^ 
duties      He  alfo  confefled',  that  he  occupied  the  field  called  //«  th«    tithes    of 
Barr€n\  but  infifted,  that  no  tithes  arc  due  for  the  fame,  and  calves  and  hmb* 
that  the  plaintiff  had  taken  away  the  tithes  of  the  com  which  he  in<«l»rp«"flw*^ 
Jkad  glowing  on  his  other  lands.     He  alfo  faid,  that  for  the  moll 
part  he  had  kept  his  cows  and  flieep^on*  other  lands  lying  in  the 
adjoining  parifhes,  whefe  his  calves  and  lambs  fdl,  and  that  he 
had  there  paid  his  tithes  for  the  fame.     He  admitted,  that  be 
was  an  inhabitant  of  the  plaintiff's  parifh,  and  had  not^  paid 
Bajier  efferings^  none  having  been  diemanded  of  him  ;  and  he 
£iid,  that  he  believed  the  value  of  his  tithes  which  remained 
unpaid  to  the  plaintiff  did  not  exceed  forty  {hillings  a*year* 
He  alfo  faid,  that  by  reafon  of  the  intermixture  of  feeding  bis  that  he  ImrI  ten. 
€ow*,  fheep^  and  cattle,  in  the  feveral  pariflies,  he  could  not  fet  <**7<*  4I.  to  the 
forth  the  vakie,  and  that,  to  avoid  trouble,  he  had  offered  to  pay  ^Jj"^'^?^    j^ 
the  plaintiff  four  pounds  for  the  i^me,.  in  full  for  his  tithes  for  court ; 
two  years,  together  with  cofls,,  and  which  he  had  left  with  his 
clerk  in  court  ;  that .  foon  afterwards  the  plaintiff  gave  notice,  which  the  plain- 
that  he  would  accept  of  the  faid  tender  with  his  cofls  \  but  thfc  tifThad  agreed  to 
feme  being  neglected  to  be  paid,  he  had  obtained  an  order  n]R  *^^  «  fuU  «| 
for  that  purpofe,  or  in  default  thereof  he  Ihould  fet  downr  his  ^  *******  ^"^ 
•aufe  ta  be  heard  y  jirhich  order  was  made  abfolute. 

The  caufe  came  on  this  day  to  be  heard ;  and  no  counfel  the  deieadaa^ 
ittendtng  for  the  defendant,  the  Court,  upon  reading  an  affidavit  ncgiea*  to  at- 
•f  the  fcrvfce  4>f  the  falpmnu  to  hear  'judgment,  and.  alfo  ^'J""^^^  ^'/■^"f 
the  feid  dicfendant's  artfwer,  with  the  faid  orders,  order  tD,  "^^xt^^^x 
that  the  defendant  do  forthwith  pay  to  the  plaintiff  four  pounds,  cofts,  ordered  ta 
with  his  cofb  as  tendered  ;  and  it  is  referred  to  the  deputy  rer  he  paid, 
nembrancer  to  ta&  the^  lftme,.tinle&  caufe  be  ihewa  to  the  coa- 
ttarjj  .    '  '  • 

Oa 
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DoDtoK  On  tbe  iixteenth  of  ly&cif^Jm  7 19,  upon  reading  the  vboft 

mgdnfi        order^  and  no  counfel  appearing  for  the  defendant,  it  is  ordered 
KotTON.      jjy  ^jjg  Court,  that  the  £ud  order  be^  and  the  fame  is  hereby 
made  abfolute* 


Tmii-  TstMt  Glai^vill  tf^tf/;j/7  Trelawny  ;  et  e  Contrd. 

Cornwall^  iftjune  1 719. 

Hie  ivaor  of  HPHE  bill  ftated,  that  the  plaintiff;  for  feven  years  pad,  had 
St,  Germam%  in  ^  been  impropriator  of  the  rectory  of  Saint  Uermam's^  in  the 
Cmman,dMiaiM  countj  o( Cornwall,  and  entitled  to  all  tithes  of  corn,  grain,  hay, 
■J|F«?'  •"!  wood,  milk,  calves,  lambs,  wool,  apples,  fruit,  roots,  agiftment  of 
the  paxiih  ex-  ^^^^^^i  ?°d  all  Other  tithes  in  the  faid  parifh  (except  the  tithes  of 
ceptiD^tlietitbet  com  and  grain  on  lands  called  South  Coldrinmch,  North  Coldrium 
ofcomtnd  grain  nick,  Trefulgan,  and  part  of  Trehur/l  Tenement,  in  the  parifh  of 
T  A*ci!r  ^^^  *^"*'  Germain,  which  tithes  were  claimed  by  and  paid  to  the 
J^tbCoU^^k  ^^^^  of  Minhenniott J  5  that  the  defendant,  ever  fincc  Michaelmas 
^r^gM^  and  17149  had  been  pomsffed  of  feveral  tenements  and  lands,  called 
^reburfi  and  Jo^  South  Coldrinnici  and  North  Coldrinmck  and  Trefulgan,  containiog 
wuu  Tenement,  j^q  hundred  and  forty  acres,  in  the  faid  parifh,  the  tithes  of 
%.  C.  Bunb.  70.  which  were  of  great  worth  ;  that  he  had  kept  on  the  faid  lands 

many  cows,  which  gave  milk  and  had  calves ;  that  he  hadhorfes, 
colts,  iheep,  lambs,  and  wool,  and  had  fed  dry  and  unprofitable 
£heep  and  cattle,  both  of  his  own  and  of  others,  taken  in  by 
agiflment,  and  had  made  great  profits  of  the  faid  lands,  and  bad 
mowed  and  carried  away  the  hay  and  grafs  thereof,  and  had 
felled,  fold,  and  difpofed  of  great  quantities  of  fruits,  roots, 
honey,  and  poultry,  and  other  titheable  matters,  whereof  he 
ought  to  have  paid  his  tithes,  but  which  he  had  refiifed  to  do, 
on  a  pretence  that  there  was  fome  modus^  isfc.  and  that  no  tithes 
in  kind  were  due.  The  bill  therefore  prayed  a  difcovery  of 
quantities  and  values,  and  an  account  for  the  fame. 

The  deicndam  The  defendant  faid^  that  fince  Michaelmas  17 14  he  had  been 
fays,  that  there  poffeffed  of  two  tenements  in  South  Coldrinnici,  and  of  a  fmall 
M*  fontadrof  P*^^^^  ^^  ^^^^  anciently  part  of  Jl?r»VV  Tenement }  of  two  tenc- 
the  laid  lands,  nicnts  in  Trefulgan,  one  tenement  in  North  Coldrinnicky  and  the 
cxtepc  Jme\  lands  thereto  belonging  ;  and  he  iet  forth  the  other  tenements 
and  of  4d.  a«  and  lands  which  he  held  therein ;  but  faid,  that  he  could  not 
l^^l^^  of 'aS  ^^*  ^^^^  *^^  titheable  matters  thereof,  as  he  lived  at  Plymouth. 
4naU  tidiei.       ^'^^  ^^  ^^^^»  ^^^  ^^^  plaintiff  Was  not  entitled  to  the  (mall  tithes 

of  all  or  any  part  of  the  faid  tenements  and  lands  1  and  that  no 
fmall  tithes  in  kind  had  ever  been  paid,  or  oughtto  be  paid,  to 
the  impropriator  of  Siant  Germaiffs*,  for  that,  time  otlt  of  mind, 
there  had  been,  and  ftill  was,  an  ancient  compofition,  or  $nodm 
decimandi,  that  all  occupiers  of  the  fsud  tenements  (fave  of  Jon/i 
Lands)  ought  to  pay  fix  ihiilings  and  cightpence  a-year,  and  no 
more,  for  each  tenement  and  the  lands  thereto  belonging,  in 
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Bea  of  all  the  fmall  tithes  thereof;  that  there  had  alfo  been     Clavtill 

beyond  memory,  and  ftill  waS)  another  ancient  chftom,  that  all        H'*''fi 

acnpiersof  Joriii  Lands  ought  to  pay  fourpcnce  a^year,  and    ^"/^]^'* 

no  more,  m  lieu  of  all  the  fmall  tithes  thereof ;  that  the  faid 

cuftomary  payments  had  been  conftantly  received  in  full  fatif- 

h£&on  for  the  faid  refpeflive  fmall  tithes,  and  that  no  fmall 

tithes  had  ever  been  paid  in  kind  or  demanded  before  ;  and 

that  he  was  willing  and  ready  to  pay  according  to  the  faid 

cttftomf  and,  infifting  on  the  fame,  prayed  the  judgment  of 

the  Court,  whether  he  (hould  be  compelled  to  anfwer  the  plain* 

tiff  for  the  fmall  tithes  of  the  f^d  premifes^  other  than  as  afore- 

faid. 

The  defendant  filed  his  cro/s  till  to  difcover  the  faid  ancient  'I'he  defendam 
modufeSf  and  prayed,  that  they  might  be  cftabliflxed  by  the  ^'^'^ft^^*'*^ 
decree  of  the  court  for  the  faid  fix  tenements.  m^.       ^ 

The  impropriator  put  in  his  anfwer,  and  admitted,  that  The  reaorfayj, 
Trelawny  was  feifed  in  fee  fimple  of  the  faid   tenements  ;  but  they  are  not «<• 
faid,  that  he  believed  the  faid  fums  were  compofitions,  and  not  ^'J^  *^"** 
tniiiftSy  as   by  the  tithe  books,  commencing  from  the  year 
1624,    the    fums    appeared    to    have    varied    at   different 
times. 

The  plaintiffs  in  both  the  caufes  replied  ;  the  defendants 
rejoined  \  and  divers  witneffes  were  examined  on  both  fides  \ 
and  upon  reading  the  proofs,  and  on  debate  of  the  matter  ; 

It  is  ordered  by  the  Court,  that  the  defendant  Trela%vnj  ^^^  defendam 
do  fatisfy  and  pay  the  plaintiff*  tithes  io  kind  of  all  hay  had  and  ordered  to  par 
enjoyed  by  the  faid  defendant  from  ofi^  his  lands  lying  within  the  the  tithe  of  hay. 
f:ud  parifh  of  Saint  Germaiffs,  and  the  titheable  places  thereof, 
during  the  time  demanded  by  the  bill.   And  it  is  referred  to  the 
deputy  remembrancer  to  take  the  account. 

And  it  is  further  ordered,  that  it  be  referred  to  a  Anjffucdif«a- 
tria!  at  law  to  be  brought  by  the  plaintiff* G/^/iv///  upon  this  ifTue :  ed  to  try  the 
'*  Whether,  time  out  of  mind,  there  hath  been  an  ancient  com-  fxifitnct  of  tiie 
"  pofition  or  modus  decimandi  within  the  parifli  of  Saint  Germain\  •^•f*'* 
«  that  all  occupiers  of  the  refpecliye  tenements  in  South  Cold" 
"  rimtickf  Trefulgan^  and  North  Coldrinnick  (fave  yoriis  Lands  j^ 
<<  in  the  defendant  Trelawnfs  poffeffionj  ufed,  and  ought  to 
«  pay  fix  {hillings  and  eightpence  a-year,and  no  more,  for  every 
<<  fuch  tenement  and  land  thereto  belonging,  in  lieu  of  all  fmall 
<<  tithes ;  and  that  all  occupiers  of  Jori/s  Lands  paid  and  ought 
<c  to  pay  fourpence  a-year,  and  no  more>  in  lieu  of  all  fmall 
«  tithes.'* 

A  trial  was  accordingly  had,  and  a  verdiA  was  obtained  againft  The  fbiotnr  it 
the  plaintiff*  GZtiin;/i/ by  a  nonfuit ;  and  in  obedience  to  the  faid  nonfuiced. 
decree,  the  deputy  remembrancer  made  his  report,  dated  the 
fourteenth  of  Fibruarj  inftant, 

Thcfe 
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GLAiTTTLSr        Thefe  cauTei  now^  on  the  tweatj-fomth  of  Fthruarj  1720^ 
^X"^        came  on  upon  the  equity  refenred  }  and  upon  reading  the  decree 
"^CMMnt!  ^   ^°^  report,  the  plaintiff's  couniel  prayed  a  new  trial, 

A    new     trial  fnyed^  but  nfiifed. 

The  value  of  the        Bat  XT  IS  ORDCltED  BT  THE  CoURT,  thtt  the  faid  report  bc 

•''hc^  h«y  <*«*  ratified  and  confirmed,  and  that  the  defendant  Thlatunj  do 
"****•  forthwith  pay  to  the  plaintiff  five  pounds  for  the  value  0?  the 

tithe  hay  for  the  faid  two  years  in  the  faid  report  mentioned, 
with  the  cofts  as  to  the  tithe  hay  to  be  taxed  by  the  laid  de- 
puty. 

The       original        And  IT  IS  FURTHER  ORDER  EX)»  that  tb^  origtAal  bill,  2S  to  the 

bil,  except  as  to  Qther  tithcablc  matters  for  which  the  plaintiff  GlanviU  fceks 
m*ffed*^^th^'  relief  be.  and  the  fame  is  hereby  difmiffed  with  cofts  at  law 
^^  and  in  equity^  to  be  likewife  taxed  by  the  faid  deputy* 

The    ooTs    bill        AnD  IT  IS  FURTHER  ORDERED)  that  the  CTo/f  bill  be,  and  tU 

difmiffed  with  fame  is  hereby  difmiffed  out  of  this  court,  with  cofts  to  be  taxed 
coiU  ijy  jj^g  gjjj  deputy  remembrancer  of  this  court. 

Tho.  Burt. 

Ro«  Price.' 


TaiK.  te«w,  Glanvill  azoinfl  Hancock  and  Others. 

Cornwall f  ijl  June  i*]i<^ 

The  tmpropria-  'T^HE  plaintiffi  as  impropriator  of  Saint  Germain\  in  thd 
for  of  St.  Gtr»  *  county  of  Cornwall^  filed  his  bill  againft  feveral  inhabitaDts 
tllS!'  '"^'d  °^*^^  parifhfor  their  tithes  in  kind,  and  prayed,  that  they 
^Tthe  fmaii  "^^g^^^  make  a  difcovery  of  quantities  and  values  of  the  fame, 
sithetofthefaid  ^nd  come  to  an  account  for  their  faid  tithes. 

Mriih  in  kind* 

The  defendants  admitted  that  the  plaintiff  was  impropriator,' 

and  entitled  to  all  tithes  ;  and  they  fet  forth  the  feveral  lands 

which  they  held  in  the  parifh,  and  thetitheable  matters  they  had 

thereon,  with  the  quantities  and  qualities  thereof  j  but  they 

infifted  that  (mall  tithes  were  not  payable  in  kind,  for  that,  tune 

out  of  mind,  there  had  been  a  modus  decimandi  :  First,  To  pay 

the  tenth  lamb  at  Saint  MarVs  Day^  if  there  were  ten  living  on 

that  day  }  and  if  but  fcven,  eight,  or  nine,  then  to  pay  the 

feventh,  eighth,  or  ninth,  and  to  be  allowed  the  fecond,  third, 

or  firft  the  next  year,  to  make  up  ten  ;  and  that  if  there  were 

under  feven,  ho  tithes  were  payable  in  kind,  but  one  farthing  fof 

each  lamb  in  lieu  thereof  \  and  that  if  there  were  a  greater 

number  than  ten,  then  for  every  one  above  ten  and  under  feven 

a  farthing  for  each  was  to  be  paid.    Secondly,  That  for  calves, 

•    «  if  there  were  the  number  feven  or  above,  then  one  calf  at  Eefter^, 

the  odd  calves  to  be  allowed  in  reckoning  next  year  \  that  if 

there  were  under  feven,  then  to  pay  for  each  calf  reared  one 

halfpennyi  and  for  thofc  fed  and   killed  one  penny  each. 

•     -  Thirdly, 
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Thirdly,  For  milk,  batter,  and  chc^fci  one  penny  a-ycar  for     ^*'^* Vl*"' 
every  cow.     Fourthly,  For  every  hogfhead  of  cyder,  two-      haiicock 
pence ;  and  if  no  cyder  be  made,  then  twopence  for  every  ^h*  OTaB»i» 
orchard,  in  lieu  of  apples.     Fifthly,  For  the  milk  of  ewe^ 
one  penny  for  every  four^  and  fo  proportionably  for  more  or  lefs.. 
Sixthly,  For  every  garden,  one  penny,  called  a  garden  penny. 
Seventhly,  For  tithe  hay,  the  tenth  cock,  at  thefirft  raking  up. 
£iGHTHLY,  For  tithe  wood  ufed  in  the  family,  an  hearth  penny. 
Ninthly,  For  every  colt  or  foal,  fourpence»    Tenthly,  For 
iea  fifh,  the  twentieth  fiih,  or  twentieth  penny*    ELEVfiNTHLY, 
For  honey,  the  tenth  comb  ;  if  not  ten,  then  a  proportionable 
part.  Tw£LFTHLY,For  young  pigs,  the  tenth.*  Thirtebnthlt^ 
For  geefe  and  other  poultry  and  eggs, nothing  b  ever  paid,  except 
qggs  and  bacon  at  Eafter  in  lieu  thereof  .And  they  faid,  that  they 
were  ready  and  willing  to  pay  the  plaintiff  his  full  due,  and  to 
bring  the  fame  into  court  with  his  taxed  cofts. 

The  plaintiff  replied  \  the  defendants  rejoined  ;  and  witneflep 
were  examined  on  both  fides  ;  and  on  full  debate  of  the  mat« 
tcr,  *• 

It  is  ohdered  by  the  Court,  that  the  defendants  do  ftve«* 
rally  fatisfy  and  pay  to  the  plaintiff  his  tithes  in  kind  for  the 
feveral  titheable  matters  and  things  in  queftion,  had  and  enjoyed 
by  them  within  the  (aid  pariih  and  the  titheable  places  thereof 
daring  the  time  demanded  by  the  bill,  with  his  cofts  to  be  taxed. 
And  it  is  referred  to  the  deputy  remembrancer  to  take  the 
account,  and  to  tax  the  cofts. 

In  purfuance  to  the  above  order,  the  deputy  made  his  report^ 
dated  the  fourteenth  of  February  inftant  \  and  upon  reading  the 
iaid  decree  and  report,  without  exceptions,  it  is  ordered  by  the 
Court,  on  the  twenty- third  of  February  1720,  that  the  faid 
report  be  ratified  and  confirmed,  and  that  the  defendants  do 
feverally  pay  to  the  plaintiff  the  feveral  fums  reported  due  for 
the  value  of  their  tithes,  together  with  the  plaintiff's  cofts  of 
this  fuit)  to  be  taxed  by  the  deputy  remembrancer  of  this 
court, 

Tho.  Bory, 
Ro.  Price. 


IlEWis  azainfi  BowSN  and  Others.  ttitAjTTf»< 

Radnor/hire^  Bti  February  1719. 

'T^HE  bill  ftated,  that  the  plaintiff  was  vicar  of  the  parWh  church  '^^   ^^«"^    ?' 

-■'    and  vicarage  of  NantmeU,  and  of  the  feveral  chapels  of  j^^X^w,w:lh 

Ltanjre  and  Llanvtchangel  Heligen^ztkd  of  the  borough  of  Ravadery  the   chapelt  of 

in  the  county  of  Radnor^  and  fo  lawfully  had  been  for  fifteen  Ltaty-e,    Uan. 

md  tfaebocooch  «f  ^Mtfirr  mnexcdi  claims  a  »af«ff  ofthe  fmtU  tithes  arirmg  intht  faid  ^1  ice  i. 

Vol.  11.  K  years 
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a^Za         ^^^"  '^'^  P^'^'   ^"^  ^*^    conftantly  performed   the    duticf 

BowEN        there,  and  had  thereby  become  entitled  to  a  moiety  of  the 

AKP  Othbki.  tithes    and  profits  belonging  to  the  faid  vicarage  and  places 

aforefaid,  in  the  fame  manner  as  his  predecefibrs  had  enjoyed 
the  fame ;  that,  time  out  of  mind,  by  ancient  endowment, 
the  vicar  for  the  time  being  had  received  the  moiety  of 
all  tithes  of  herbage,  com,  grain,  calves,  lambs,  wool,  pigs, 
cheefe,  honey,  flax,  eggs,  turnips,  carrots,  and  all  other  tithes 
and  titheable  matters  there  yearly  ariling  ;  that  by  virtue  of  fuch 
cudom,  the  fame  ought  to  be  paid  to  the  vicar  for  the  time 
being;  and  that,  by  fuch  cudom,  the  platntifPs  predeceflbrs  had 
and  received  (beddes  the  moiety  of  the  faid  tithes)  as  followeth, 
vj«.fourpenccat£<3/?fr  for  every  married  man,  being  a  landholder 
or  mafterof  a  family  ;  twopence  for  every  fingle  peribn  being  a 
landholder  and  maflcr  of  a  family  }  twopence  fbr^every  pcrfon 
refiding  there,  being  iixteen  years  of  age  }  one  ihilling  for  every 
cow  with  calf;  fixpence  for  every  barren  cow;  one  halfpenny  for 
every  houfeholdcr,  for  tithe  hay  ;  and  one  penny  for  every  calf. 
To  which  faid  moiety  the  plaintiffj  as  vicar,  is  well  entitled,  and 
ought  to  have  received  the  fame  ;  that  the  defendant  J?<?w«?,and 
feveral  others^  for  fifteen  years  paft,  had  been  houfeholders, 
and  had  conilderable  cilates  or  farms  in  the  faid  parifh  ;  and 
that,  by  means  and  ufage,  the  plaintiff  b  entitled  to  a  moiety  of 
the  faid  tithes  and  duties^  and  ought  yearly  to  have  received 
the  fame  ;  but  that  the  faid  defendant  Boweu  had  refufed  to  pay 
the  fame,  on  a  pretence  tliat  there  is  a  modus  in  lieu  thereof. 
The  bill  therefore  prayed  a  difcovery,  and  that  the  defend- 
ants might  account. 

The  defencfjnt  The  defendant  faid,  that  he  did  not  know  that  the  plaintiff 

iUy«,  thai  he  en-  was  inftituted,  &c.  into  the  faid  oarifli,  &c.  nor  that  Rayader 

iX^iil'^rP^  is  a  diftinft  vicarage;  but  that  'if  the  plaintiff  was  inftituted, 

called     'ccdity  itniuft  have  been  to  the  vicarage  of  Nantme/i  mth  the  chapels 

Drofl  5  that  the  annexed  ;   that  he,  the  defendant,   firft   came  to   inhabit  in 

plaintiff  filed  a  Lanvickangel  Heligen  in  jlpfil  -1713,  and  enjoyed  a  tenement 

S'  Kim  f^  *l^^^^'  ^*^^^^  ^^^%  ^^^J*  5  that  the  plaintiff  filed  his  bill  for  a 
the  faid  tithes,  difcovery  of  his  tithes  and  duties,  whcreto  he  the  defendant  had 
which  was  ft-t-  made  a  full  difcovery,  with  the  particulars  and  values,  for  the 
tied  5  and  that  four  years  to  the  time  of  filing  the  bill,  and  what  he  had  paid  ; 
paid  n"  endered  ^°^  ^^^'  there  remained  unpaid  two  pounds,  eight  fhillings;  and 
CO  him  the  vi'uc  ^^  oifcrcd  to  pay  the  fame  by  his  anfwer  ;  that  in  the  Eafter 
cf  fh;,rr  v^Jiich  Term  following,  he  obtained  the  ufual  order  for  the  tender,  or  for 
ha^'c  /ncc  be-  thc  plaintiff  to  proceed  at  his  peril ;  that  in  the  Trinity  Term 
tordin  *^"o  t'^e  ^"^^^^^^^"g*  ^^^^  plaintiff  accepted  the  fum  tendered,  and  his  cofts, 
cufton?  fct  *  which  were  paid  ;  and  therefore  he  infifted,  that  he  ought  not  to' 
foith  ;  and:h^t  make  a  new  difcovery  of  the  tithes  due  in  thofe  years  ;  that  in 
the  pref.nt  hi!i  the  year  17x7  he  held  the  faid  tenement  (except  a  fmall  part), 

yt^iio^^^  '""^  ^""^  ^^^"  ^^^^^"^  ^^^  plaintiff  fixtecn  fhillings  in  lieu  of  all  tithes 

due  to  him,  which  thc  plaintiff  would  not  accept,  but  infifted 

upon 


V 

I 
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Upon  taking  his  tithes  in  kind  ;  that  the  plaintiff  gave  notice        Liwis 
that  he  would  have  his  tithe  chccfc  paid  in  kind,  and  that  he»       ^«wjf 
the  defendant,  ordered  all  the  milk  that  he  had  from  his  cows  to  j^^^  ^OTHits.. 
be  kept  apart  and  made  into  chccfc  on  every  twentieth  day  from'  ^^^^    ^^^^  ^ 
the  firft  of  May  to  the  firft  of  November }  that  the  faid  milk  had  made  the  milk 
produced  nine  cheefes,  which  were  worth  five  pounds,  and  which  from    -A^y  to 
he  had  carried  to  the  plaintiff's  houfe,  and  had  delivered  the  ^^^    '^ 
fame  to  him.  He  then  fet  forth  the  quantity  of  oats  he  had  |  and'  ^^^  "'j^^^    ^^ 
averred,  that  he  had  paid  the  tithe  thereof  in  kind  to  the  plaintiff. '  tite  plaintiff  in 
He  alfo  faid,  that  there  was,  in  that  year»  one  tithe  pig  due  to  lieu    of    tithe 
the  plaintiff,  which  he  offered  to  him,  but  that  he  had  refufed  "^^  * 
to  accept  of  it }  and  that  he  had  delivered  the  fame  to  the  that  he  had  paid 
impropriator's  farmer,  who  had  an  equal  right  thereto.    The  '»«™  **»«  '*'het 
defendant  then  fet  forth  the  quantity  of  hemp  he  had ;  and  ^^"•^^in"^'* 
averred,  that  he  paid  the  tithes  thereof  in  kind.     And  he  fur-     ""'*'  "*   *"  * 
thcr  infifted,  that  there  is,  by  cuftom,  one  penny  due  for  tithe  *^"'  **'«'*  ■*' 
hay,  one  penny  for  calves,  fourpence  for  offerings  for  a  married  ^i^^^y\  '  ,J^ 
coople,  and  twopence  for  every  iingle  perfon  ;  and  faid,  that  he  for  calves ';  and 
had  tluree  in  family  befides  himfelf ;  and  that  the  faid  offerings  4d.  and  2d.  for 
came  to  eightpence*    He  alfo  faid,  that  on  the  twelfth  of  May  Eajieroffcnngii 
17 1 7  he  had  tendered  the  plaintiff  twelvepence,  in  lieu  of  his 
(bare  of  the  hay,  calf,  and  offerings,  but  which  he  had  refufed 
to  accept.     He  alfo  fet  forth  the  quantities  of  onions,  turnips,  that  he  had  ten- 
and  carrots  he  had  ;  and  averred,  that   he   had  offered  the  ^j*"^.****  **^**** 
plaintiff  the  tithes  thereof,  but  which  he  had  refufed  to  accept,  „;  °   ^^  ^* 
and  had  brought  this  vexatious  fuit,  and  another  in  the  coniiflory  rott,  in  kind, 
court  for  the  fame  ;  that  the  faid  plaintiff's  pretended  demands 
are  of  fmall  value,  and  beneath  the  dignity  of  the  court  ;  and 
that  he  had  paid  for  the  other  moiety  of  all  his  tithes  and 
duties  for  that  year  to  the  impropriator's  farmers  but  fourteen 
fliillings. 

The  plaintiff  replied  ;  the  defendant  rejoined  ;  and  witnefles  Theevidenot 
were  examined  on  both  fides ;  and  on  reading  fome  of  the  proofs  read. 
taken  in  the  caufe,  and  on  full  debate } 

It  is  ordered  and  adjudged  by  the  Court,  that  the  The  bill  difmlf. 
defendant  Bofven  be  difmiffed  firom  the  faid  bill,  and  the  matters  ^«*  "^'^  =«^•• 
and  things  therein  contained,  with  cofts  to  be  taxed  by  the 
deputy  remembrancer  of  this  court  to  be  paid  by  the  plaintiff  to 
the  defendant* 


Akscomb  a^amfi  Steddall  and  Others.  HitAayTnn 

*      "^  6.  Geo.  1. 

Surry f  %th  February  1719. 

'T'HE  pUdntiff,  as  adminiftrator  with  the  will  annexed  of  D.  The  farmer  of 

*    Maynardj  deccafed,  ftatcd,  that  the  faid  Z>.  Maynard  was  ^'-  7^«^"  '^'  ^- 

at  his  death,  and  for  nine  years  paft  had  been,  farmer  of  all  and  f^^^^f  wwj^^^^^ 

atfan^,  is  entitled  to  tithes  in  kind  ofTandndge  Meadf  Htary  Mead,  and  Biatk  Grovi  Cof^ict,  lying  in 
tie  Wudd  of  the  county  from  C?«v  Mted  foiithward. 

K  a  all 
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STBI»»Atl 


Aiitcoia  dl  miimer  of  tithes,  duties,  obbtions,  obventions,  and  emolo* 
^if  menti  thcntofore  belonging  to  the  late  diflblved  priory  and 
convent  of  the  houfe  and  churches  of  Saifit  James  the  Ap^ie,  in 
TanJridgefin  the  county  oiSurry^  arifing,  &c*  out  of  the  lands 
and  tenements  lying  in  the  Weald  or  fouth  part  of  the  parifli  of 
TeMdridge^  that  is  to  fay,  from  Gay  Mead  fouthward  ;  that  he 
was  alfo,  during  the  faid  time,  proprietor  or  farmer  of  a  portion 
«f  tithes,  containing  all  manner  of  tithes  and  other  duties  arifiog 
out  of  the  places  aiorefaid )  that  the  faid  D.  Maynard  died  on 
the  ninth  ofOffoher  17099  having  made  his  will  $  and  that  the 
executor  thereto  renouncedthe  iame ;  and  that  adminiftration 
with  the  will  annexed  was  duly  granted  to  the  plaintilF,  whereby 
he  became  entitled  to  the  faid  tithes,  and  to  all  arrears  thereof 
due  in  D*  Maynard*s  life-time,  and  fince  his  death ;  that  the 
defendant,  during  the  laft  four  years  of  the  life  of  D.  Maynard^ 
and  ilnce  his  death,  had  held  and  occupied  meadow,  pafture» 
and  wood  ground  in  the  faid  weald,  and  had  fcveral  titheable 
matters  thereon,  but  had  paid  no  tithes,  or  made  any  fatbfadtion 
for  the  fame.  The  bill  therefore  prayed  a  difcovery  of  the 
lands^  and  of  the  quantities,  qualities,  and  values  of  his  tithes. 

The  defendant  faid,  that  for  fix  years  paft  he  had  occupied 
Tandrldge  Mead  and  Hoary  Mead^  and  had  yearly,  during  that 
time,  about  five  loads  of  hay  from  off  the  faid  two  meads,  which 
was  worth  twenty  /hillings  a  load ;  that  he  had  alfo  occupied 
Black  Grove  Coppice^  which  he  cut  in  the  year  1710 ;  that  the 
tithes  thereof  were  worth  thirty  fliil lings  for  the  faggots,  and 
ten  ihillings  /or  the  poles  ;  that  the  laid  coppice  ground  lies 
within  the  Weald  of  Surry  ;  and  therefore  he  infifted,  that  it  was 
tithe  free.  He  alfo  faid,  that  he  believed  his  landlord  appre* 
bended  that  Tandridge  Mead  and  Hoary  Mead  were  alfo  exempt 
from  the  payment  of  tithes,  for  that  he  had  let  him  the  fame 
tithe  free  \  and  thac  he  had  never  paid  any  tithes  for  the  fame, 
nor  had  ever  heard  that  Maynard  had  received  any  tithes  for 
the  fame. 

The  plaintiff  replied  \  the  defendant  rejoined  ;  and  witneiles 
were  examined  ;  and  upon  opening  the  bill,  and  reading  an 
affidavit  of  fervice  of  the  fuipinta  on  die  defendant  to  hear  judg- 
ment i  and  alfo  his  anfwer  ^  and  a  leafe  of  the  tithes  granted  to 
Maynardf  and  the  letters  of  adminiftration  to  the  plaintiff  \  and. 
no  counfel  appearing  for  the  defendant  i 

It  IS  ORDKRBD  'bt  thb  CouRT,  that  the  defendant  fliall 
fatisfy  and  pay  to  the  plaintiff  tithes  in  kind  for  the  feveral 
titheable  matters  had  and  occupied  by  him  within  the  faid 
Weald  or  fouth  part  of  Tandridge  for  the  time  demanded  by  the 
bill.  And  it  is  referred  to  the  deputy  remembrancer  to  take 
the  account,  unleis  caufe  be  (hewn  to  the  contrary  ;  the  defend- 
iat  firft  paying  fiLvc  pounds,  cofts  for  this  day's  attendance. 

Upon 
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Upon  reading  the  above  order,  and  no  counfel  attending      Avtcoift 
for  the  defendant,  it  is  ordered,  on  the  twenty-fifth  of  February         *^^^^ 
17191  bj  the  Court,  that  the  faid  order  be,  and  the  fame  is  ^^^  OTstn. 
hereby  made  abfolute ;  and  on  the  fixteenth  of  May   1 720, 
upon  reading  the  report  of  the  ninth  inftant,  it  is  ordered, 
tbat  the  fame  be  confirmed  with  cofts. 

Tho.  Burt. 

Ro.  Pricb. 

Ja.  Montagub« 

F.  Fags. 


AwBRET,  Bart.  aTrainft  St.  John.  HilaiyTmm 

Glafmrganjbire^  l  lib  February  17 19. 

*lpHE  bill  ftated,  that  for  twelve  years  paft  the  plaintiff  had  The  improprU- 
■■■    been  fanner  or  impropriator  of  the  tithes  of  corn,  grain,  wof  ihcparifli 
and  hay,  yearly  arifing  in  the  pariih  of  Penmarke^  in  the  county  Q^^^^^i^^  ** 
<>i  Glamorgan^  by  leafe  from  the  dean  and  chapter  of  Glottcefter^  is  not  tmuied'ia 
and  by  virtue  thereof  onght  to  have  had  and  received  the  faid  the  tubes  oihey 
tithes,  or  fome  compofition  in  lieu  thereof,  as  his  predeceflbrs  •nflng  in    the 
had  done  \  that  the  defendant,  for  feversri  years  part,  had  held  ^***  P*"^* 
arable,  meadow,  and  pafture  grounds  therein,  and  had  yearly 
mowed  grafs,  and  made  the  fame  into  hay,  the  tithe  whereof 
was  worth  two  fliillings  an  acre,  which  the  defendant  ought  to 
have  paid  him  ;  but  that  he  had  refufed  fo  to  do,  on  pretence  of 
fome  compofition  or  yearly  payment  in  lieu    thereof.    The 
plaintiff  alfo  ftated,  that  the  vicar  of  the  parifh  held  half  an 
acre  of  pailure  land  there,  on  pretence  that  it  was  in  lieu  of  all 
tithe  hay  arifing  therein  }  but  that  the  faid  vicar  is  only  entitled 
to  vicarial  tithes,  and  never  had  any  right  or  title  to  the  tithe  of 
hay,  or  to  any  thing  in  lieu  thereof;  and  that  admitting  he  holds 
the  faid   half  an  acre  of  pafture  lands,  in  lieu  of  tithe  hay, 
yet  that  cannot  defeat  the  plaintiff  of  his  right  to  tithe  hay  under 
his  leafe,  nor  can  the  defendant  afiign  any  good  title  to  hold  his 
lands  exempted  from  payment  of  tithe  hay  in  kind,  or  that 
the  fame  is  covered    by  any  modus    or  cuftomary  payment,       ^ 
or  that  he  hath,  in  any  way  whatever,  paid  the  fame.    The  bill 
therefore  prayed,  that  he  may  difcover  his  title  and  exemption, 
and  account  for  the  value  of  his  tithe  hay  for  the  faid  twelve 
years  fo  demanded  by  the  bilL  ^>^ 

The  defendant  faid,  that  he  did  not  know  that  the  plaintiff 
was  farmer,  impropriator,  or   owner  of  the  tithes  of  corn, 

Erain,  and  hay,  yearly  arifing  in  the  faid  parifh,  as  ftated  in  the 
ill,  under  the  faid  leafe  \  and  he  denied,  that  the  dean  and 
chapter  are  impropriators  of  the  tithes  of  the  hay  in  the  faid 
parifh,  and  in  the  ticheable  places  thereof.  He  faid,  that  by 
feme  ancient  endowment  or  prefcription,  the  vicars  of  tlu^  , 
faid  parlfii  have,    from  time   immemorial^  collected  c:  ^c  :u-« 

K  3  j.\-'j::u-i 
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AuitiY  pounded  for  the  fame,  or  have  received  a  certain  modus  or  fain 
s/^jTaif       *"•  "^"  thereof.     He  alfo  faid,  that  the  plaihtiflF  had  not  any 

»•  J««»-  y\^^  tQ  thg  tjthe  of  hay,  for  that  he  the  defendant,  and  his 
anceftors,  for  about  forty-ninc  years  laft  paft,  had  yearly  pwd 
^to  the  vicar  of  the  faid  parifh,  the  refpeftive  fums  of  fifty  ihil- 
lings  and  ten  {hillings,  by  way  of  modus^  in  full  difcharge  and 
fatisfa<^ion  of  all  tithe  hay  and  agiftments  whatfoever  for  his 
and  their  lands,  meadows,  and  paflures  therein ;  that  the  vicar 
doth  yearly  receive  fatisfac^ion  by  way  of  modus^  from  other  the 
inhabitants  of  the  faid  parifh,  for  their  tithe  hay  yearly  \  and 
that  neither  the  plaintiff,  nor  any  of  his  anceftors,  for  fevcnty 
years  paft,  had  claimed  or  demanded  any  tithe  hay  in  kind,  or 
any  modus  or  com  position  from  the  defendant,  or  from  any  other 
inhabitant  therein  for  the  fame.  He  denied,  that  the  vicar 
holds  half  an  acre  of  pafture  land  in  the  faid  pariih,  in  lieu  of 
all  tithe  hay,  and  averred,  that  he  had  never  paid  tithe  hay  in 
kind  to  any  perfon  whatfoever.  By  his  further  anfwer  he  faid, 
that  for  thir:een  years  laft  paft,  he  had  mowed  feveral  acres  of 
grafs,  the  tithe  whereof,  one  acre  with  another  yearly,  was 
worth  one  {hilling  and  twopence,  and  he  in{ifted  on  the  faid 
compo{ition,  but  faid,  that  he  was  ignorant  hy  whom  it  had 
been  made,  and  that  the  prefent  vicar,  and  his  predeceflbrs,  had 
received  from  him  and  his  anceftor  the  faid  yearly  fums  in  full 
difcharge  of  tithe  hay. 

The  plaintiff  amended  his  bill,  and  made  the  vicar  a  party 
defendant,  and  charged,  that  the  vicar  pretended  that  the  faid 
vicarage  was  endowed  with  tithe  hay,  efpecially  with  that  which 
grows  on  the  defendant  St.  John's  lands,  and  had  yearly  received 
the  faid  fums  of  fifty  {hillings  and  ten  {hillings,  in  lieu  of  tithe 
hay  ;  but  he  in{ifted  that  the  faid  fums,  fo  received,  were  only 
in  lieu  of  vicarial  tithes,  and  that  ht  had  never  any  claim  to  the 
tithe  of  hay,  or  to  any  thing  in  lieu,  nor  can  he,  the  defendant, 
fct  forth  by  what  right  he  is  entitled  to  the  fame.  The  amended 
bill  therefore  prayed  a  difcovery  of  his  title,  &c. 

The  defendant  faid,  that  for  twelve  years  paft,  he  had  been 
vicar  of  the  faid  pari{h,  and  asYuch  had  received  fuch  compofi- 
tions  yearly  from  the  inhabitants  therein  in  lieu  of  his  vicarial 
dues,  but  is  not  certain  whether  the  vicarage  is  endowed  with  the 
tithe  of  hay  5  but  that  if  it  be  fo  endowed,  he  had  been  greatly 
injured  in  having  the  fame  detained  from  him,  for  that  he  had 
never  received  tithe  hay  in  kind,  and  that  if  it  be  found  due  to  him, 
he  hoped  the  Court  would  preferve  his  intereft.  He  confeflTed,  that 
hehadrfcceived  about  fifty  {liilliftgs  a-year  of  the  other  defendant, 
but  denied,  that  any  part  of  it  was  received  in  lieu  of  tithe  hay ;  and 
faid,  that  if  it  appeared  that  the  tithe  of  hay  belonged  to  hini| 
the  feveral  fums  he  received  from  his  pari{hioners  had  not  been 
received  in  the  nature  of  a  modus^  for  that  his  predece{n)rs,  when 
they  gathered  in  their  fmall  tithes  in  kind,  had  never  received 
ajiy  thing  for  tithe  hay.    He  denied,  that  he  had  ever  given  to 
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my  pariAioncr  any  receipt  for  tithe  hay,  or  that  he  ever  meant 
fo  to  do,  unlefs  they  thought  fit  to  agree  with  him  for  the  fame  ; 
and  he  infifted  on  his  right,  if  at  any  time  hereafter  any  right 
to  tithe  hay^  or  to  any  modus  \n  lieu  thereof,  (houid  appear  to  be 
dee  to  him. 

The  plaintiff  replied  to  both  anfwers ;  the  defendants  rejoined  j 
and  divers  witneiTes  were  examined  on  the  part  of  the  plaintiff 
and  the  defendant  S/.  John  ;  and  upon  reading  the  leafc  made 
by  the  dean  and  chapter  of  Gloucefter  to  the  plaintiff,  dated  the 
fourth  of  December  1717  ;  the  defendants  fecond  anfwer  ;  and 
the  depofitions  of  feveral  witneffes  on  the  part  of  the  defend- 
ant Su  John  ;  and  on  hearing  what  was  infifted  on  by  the  plain- 
tiff's couniel ; 

The  Court  was  not  fatisfied,  by  the  proofs  iii  the  caufe, 
that  the  impropriators  or  owners  of  the  tithes  of  the  parifh  of 
Penmarke  have  ever  had  or  received  the  tithes  of  hay  arifing 
within  the  faid  parifh,  and  therefore  did  not  fee  caufe  to  relieve 
the  plaintiff  upon  the  matters  fuggefied  in  his  bill. 

It  is  therefork  ordered  and  adjudged  by  the  Court, 
that  the  bill  be  abfolutely  difmifled  out  of  this  Court,  with  cofts, 
to  he  taxed  for  the  defendant  St.  John,  by  the  deputy  remem- 
brancer of  this  Court. 

Tho.  Burt, 

Ro*  Price. 
J.  Montague. 


AvBixr 

agmft 
St.  Jojim. 


Coles  againji  FrapWell. 

Somerfetjbire,  Wih  February  17 19. 

'THE  bill  ftated,  that  J.  Loadington  and  W.  Grubby  being  feifed 
^  in  fee  of  all  the  tithes  arifing,  &c.  within  the  hamlet  of 
Kaffage,  in  the  parifh  of  Wellon,  in  the  county  of  Somerfet,  and 
the  titheable  places  thereof,  did,  by  indentures  of  leafe  and 
rdeafe,  dated  the  third  and  fourth  of  July  1700,  for  the 
confiderations  therein  mentioned,  grant  and  convey  the  faid 
tithes  to  the  plaintiff  and  his  heirs  for  ever ;  that  by  virtue 
thereof  the  plaintiff  had  ever  iince  been  well  entitled  to  all  the 
faid  tithes  arifing  within  the  faid  hamlet,  and  the  titheable 
places  thereof,  and  ought  to  have  received  of  the  occupiers  of 
.lands  there,  all  tithes  of  com  and  grain,  French  grafs,  cinque- 
foil,  clover,  and  bay  arifing  out  of  the  ancient  meadows,  or  fome 
compofition  in  lieu  thereof;,  that  for  fixteen  years  paft,  the  de« 
fendant  had  held  and  occupied  feveral  acres  of  arable  and  in« 
clofed  grounds  therein,  from  whence  he  had  reaped  and  mowed 
cinquefotl,  clover,  and  French  grafs,  and  made  the  fame  into 
hay,  or  had  thraihed  the  fape  out  for  feed^  the  tithe  whereof 
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was  of  great  value,  and  was  conftantly  paid  to  the  former  im* 
propriators,  but  that  the  defendant  had  uegleAed  to  pay  the 
fame.  The  bill  therefore  prayed  a  difcovery  of  the  faid  tithes 
and  an  account  for  the  fame. 

The  defendant  admitted,  that  for  fixteen  years  pad,  be  had 
occupied  feveral  acres  of  land  and  inclofed  grounds,  which  were 
formerly  arable  lands  lying  in  Haffage^  whereupon  he  had 
fowed  and  mowed  confiderable  quantities  of  cinquefoil,  cloTer, 
and  French  grafs,  which  were  made  into  hay,  or  thrafhed  out  for 
feed ;  but  he  denied,  that  any  tithes  in  kind  were  ever  paid  to  the 
former  impropriators  for  any  cinquefoil,  clover,  or  French  grafsj 
and,  confeiling  that  he  had  not  fet  out  any  tithe  during  the  faid 
time,  indfled  on  a  tnodus  of  fixpence,  payable  in  lieu  of  the  faid 
tithes  arifing  within  the  faid  hamlet. 

The  plaintiff  replied  \  the  defendant  rejoined  ;  and  witnefib 
were  examined  ;  and  upon  reading  feveral  depofitions  \  and  on 
debate  had  of  the  matters  in  queftion  | 

It  IS  ORDERED  BY  THE  CouRT,  that  it  be  referred  to  the 
deputy  remembrancer  to  take  an  account  of  what  is  due  from 
the  defendant  to  the  plaintiff*,  for  the  tithes  of  all  hay,  cinque- 
foil, clover,  and  French  grafs  during  the  time  demanded  by  the 
bill. 

In  purfuance  of  the  above  order  the  deputy  made  his  report, 
dated  the  fifteenth  of  Decetnber  laft,  and  upon  reading  the  faid 
decree  and  report,  it  is,  on  the  twenty-fixth  of  January  1720, 
ordered  by  the  Court,  that  the  report  be  ratified  and  confirmed, 
and  that  the  faid  defendant  do  forthwith  pay  to  the  plaintiff 
nine  pounds,  four  {hillings,  and  fixpence,  fo  reported  due  for 
his  tithes,  together  with  bis  cofis,  to  be  taxed  by  the  deputy 
remembrancer* 

Tho.  Burt. 
Jas.  Montague. 
Ro.  Price. 
F.  Pace. 


HhaivTvkm  Rowe  againfi  The  Bishop  op  Exeter  i  et  e  Cofttra. 

iDevtmJbire^  2ld  February   lyip. 

The  tendhoidtri  HTHE  bill  ftated,  that  the  plaintiffs  were  owners,  occupiers, 
in  the  jwifli  of  X  tenants,  and  landholders  of  divers  mefl^iiages,  lands,  gardens, 
^^^^'mv  wri  ^"^  orchards,  in  the  parilh  of  SAeiroei,  in  the  county  of  Devon ; 
l^t^uftixotht  ^l*5it  the  plaintiff  iZ^fi;^  occupied  a  mefiluage,  feveral  gardens, 
rcAor  m  Ueu  of  orchards,  and  about  eighty  acres  of  land  meadow  and  pafiure ; 
t.ti.e*.  that  the  other  two  plaintiffs  occupied  the  like  ;  that  there  were, 

*•  ^  ^*»'***;|i7»  ^n4  timg  Q^i  of  j^ind  had  been,  divers  aodufe^,  or  perpetual 

cuilomary 
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cnftomary  fams  payable,  by  the  occupiers  of  lands  in  the  faid        ^^^\ 
pariih,  to  the  rcftor  in  lieu  of  tithes  in  kind  for  the  matters  n^g^^^^o,^ 
following*  viz*  for  every  cow  having  a  calf  within  the  faid  pariih      Xxitsb  j 
fereateenpence,  for  and  in  Ueu  of  tithe  of  the  milk  and  calf  of  fuch      a  e  Cmrsu 
cow ;   for    every   mikh  cow  milked   within  the  faid  pariih, 
without  a  calf,  elevenpence,  for  the  tithe  of  the  milk  of  fuch 
cow ;  for  every  heifer  the  firft  year  ihe  hath  a  calf  within  the 
faid  parifh,  thirteenpence,  for  and  in  lieu  of  the  tithe  of  the 
jnilk  and  calf  of  fuch  heifer;  which  faid  feveral  and  refpeftive 
tnodufa  vrcrCf  by  the  cuftom  of  the  parifli,  due  and  payable  at 
Michaelmas  every  year ;    for   every  hogihead  of  cyder  made 
within  the  faid  parHh  of  apples  which  grew  and  were  gathered 
in  the  faid  parifli,  eigbtpen«e,  payable  at  Eafter^  by  the  owners 
and  proprietors  of  the  apples,  for  and  in  lieu  of  the  tithes  of 
fuch  apples,  and  after  that  rate  in  proportion  for  a  le(s  quan- 
tity than   a  hogihead  ;  for  the  tithes  of  all  hoard  apples  of 
c?ery   tenement    gathered  within    the    faid  pariili,  and   not 
made  into  cyder,  one  penny,  payable  alfo  at  Eqfier  by  the 
owner  of  fuch  apples ;  for  the  tithe  of  all  firewood  grown,  cut, 
and  burnt  within  the  faid  pariih,  on  the  farm  on  which  the 
fame  grew,  in  every  year,  one  penny,  called  a  hearth  pennj^  pay- 
able alfo  at  Eafter^  by  the   tenant  or  occupier  of  the  lands 
whereon  fuch  wood  grew  ;  for  the  tithe  of  all  fruit,  herbs,  roots, 
and  other  things  ariiing  in  gardens  within  the  faid  parifh  in 
every  year,  one  penny  for  every  garden,  commonly  called  a 
garden pennjypzjMc  alfo  at  Eaflerhj  the  tenants  or  occupiers  of 
of  fuch  gardens  j  for  the  tithe  of  every  c<rtt  foaled  within  the 
faid  parifh,  one  penny,  payable  alfo  at  Eafier^  by  the  owner  or 
poflefibr  of  fuch  fbal  fo  foaled  ;  and  divers  other  modufes  or  cuf- 
tomary  payments  within  the  faid  pariih,  which  the  reAors  ac- 
cepted, and  ought  to  accept  for  other  titheable  matters,  in  lieu  of 
the  tithes  thereof ;  that  all  the  faid  modufes^  &c.  had  been  paid  by 
the  faid  plaintiffs,  in  lieu  of  the  faid  tithes,  to  Michaelmas  I7i6> 
and  that  they  were  willing  and  ready  to  pay  the  fame  to  the 
defendant,  who  was  then  re£lor,  but  that  he  infifted  on  being 
paid  tithes  in  kind  for  the  faid  years  1716  and  171 7,  whereas 
the  plaintiffs  had  been  under  general  compofitions  for  the  cafe  of 
the  defendant,  to  pay  yearly  to  him  for  all  their  tithes  and 
cuilomary  payments  within  the  faid  pariih,  home  to  Michaelmas 
then  lail  pail,  but  without  prejudice  to  the  faid  modufes^  or  any 
way  to  extinguiih  the  fame  \  that  the  defendant  infiiled  on 
bcbg  paid  tithes  in  kind,  and  refufed  to  accept  the  yearly  com- 
poiitions,  according  to  his  agreement,  though  he  never  gave  the 
plaintiffs  notice  that  he  woiUd  break  the  lame,  and  refufed  to 
allow  them   any  cuilomary  payments  in  lieu,  or  to  difcover 
the  fame}  that  the  plaintiff*s'were  in  great  danger  of  lofing  the 
evidence  of  the  faid  piodufei  or  cuilomary  payments,  their  wit- 
nefles  who  could  prove  the  fame  being  very  ag:d  and  like  to 
die.    The  bill  therefore  prayed  a  fiiU  diicovcry  of  the  matters 

aforefaid^ 
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Rows         tforcfaid,  and  that  the  plaintiff's  ancient  witnefies  might  be  ez« 
^i^"^         atnined.  and  their  teftiinony  preferved»  and  the  faid  modufu  efta^ 
£]iKTgt  i      bhihed  by  the  decree  of  the  Court. 

The  defendant  anfwcred,  and  faid,  that  he  believed  the 
plaintiffs  were  occupiers  of  the  feveral  meffuages,  &c*  as  ftated 
in  the  bill,  and  in  the  faid  years  had  feveral  milch  cows,  calves, 
&c.  but  he  denied  the  faid  ancient  modufes  or  cudomlry  pay- 
ments \  and  faid|  that  he  had  been  informed  that  fome  of  the 
late  redtors  had  made  general  coropofitions  with  the  landholdersi 
for  feveral  grofs  fums,  in  lieu  of  all  their  tithes,  payable  at  Lai^ 
Day  and  Michaelmas^  and  that  his  curate  finding  them  under 
fuch  compofitions,  had  agreed  with  them  to  Michaelmas  171 7, 
but  that  he,  the  defendant,  infifted  on  being  paid  tithes  in  kind 
for  everything  titheable  fince  Michaelmas  1 7 1 7  ;  and  that  he  had 
refuied  to  allow  of  any  yearly  compoiition,  modus^  or  cuftomary 
payment,  nor  could  he  give  notice  to  the  plaintiffs  that  he  would 
break  the  faid  compofitions,  he  never  having  agreed  to  accept 
the  fame  after  Michaelmas  1 7 1 7,  when  he  gave  proper  notice 
to  the  plaintiffs  that  he  would  take  his  tithes  in  kind ;  and  he 
ipeaks  as  to  the  terriers. 

The  bifhop  of  Exeter  filed  his  crofs  bill  againft  feveral  of  his 
pariihioners  ftating,  that,  for  two  years  paft,  he  had  been  redor 
of  the  faid  pari(h,  and  was  entitled  to  all  great  and  fmall  tithes 
orifing  therein ;  that  the  defendants  were  occupiers  of  feveral 
meffuages,  &c.  and  had  feveral  titheable  matters  arifing  therein  \ 
that'  e  had  applied  (p  them,  and  expefked  to  have  received  tithes 
in  kind  of  the  feveral  matters  from  Michaelmas  17179  but  that 
they  pretended  a  modus  or  compofition  for  the  fame.  The 
bifhop  therefore  prayed  a  difcovery  of  their  titheable  matters 
and  things,  and  an  account  for  the  fame. 

The  defendants  admitted  the  plaintiff  was  reftor  of  the  faid 
parifh,  and  entitled  tO' great  and  fmall  tithes,  or  to  fome  mius 
or  other  fatisfa£lion  for  the  fame,  and  that  from  Michadmas 
1717,  they  had  been  occupiers  of  divers  mefluages,  &c.  and 
had  feveral  titheable  matters  therein  ;  but  they  infifted  that 
there  was,  and  time  out  of  mind  had  been,  paid  by  the  owners 
and  tenants  of  lands  in  the  faid  parifh,  to,  and  accepted  by,  the 
reftors  of  the  faid  parifli,  for  the  time  being,  certain  modufes  or 
perpetual  cuflomary  payments  in  lieu  of  tithes  in  kind,  for  the 
jaid  feveral  kinds  and  fpedes  of  the  feveral  titheable  matters  as 
mentioned  in  the  original  bill  without  interruption  (except 
when  the  fame  had-  been  fufpended  by  fome  compofition  for 
the  whole  tithes  in  grofs,  wherein  fuch  cuflomary  payments 
were  included)  \  and  the  faid  defendants  fet  forth  the  feveral 
titheable  matters  and  things  they  had,  and  fubmitted  to  pay  tlie 
'  be<irth  ^nd  garden  penn^i  with  the  other  modufes* 
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To  which  anfwers  in  both  caufes,  the  plaintifis  replied  ;  the  ^o^w 

defendants  rejoined;   and   witnefles    were  examined  in  both  ^""^  ^. 

^                 -^            '  TRB  Bismol  or 
auiCS. 


EZBTXK  I 

tie  Crntrs^ 


Thecaufecameon  tobeheard  the  fourth  day  of  iviri/^ryinftant^ 
and  upon  reading  the  feveral  proofs  taken  in  the  caufe,  and  two 
paper  books,  both  containing  chiefly  an  account  of  the  receipt  of 
tithes  and  modufe;^  and  other  matters  relating  to  the  tithes  of 
Sbehrook  ;  and  one  of  the  faid  books  dated  1646,  and  the  other 
1656  and  1660  ;  and  feveral  receipts  relating  to  the  tithes  of 
the  faid  parifh,  dated  1690^  and  fo  on ;  all  which  were  fullf 
proved  in  the  original  caufe  ; 

The  Court  was  unanimoufly  of  opinion^  that  the  feveral 
and  refpe^tive  modufti^  for  the  feveral  and  refpedive  things 
mentioned  and  infifted  on  by  the  plaintifis  in  the  original  bill, 
aod  in  their  anfwers  to  the  crofs  bill  were  fully  and  well  proved, 
and  ought  to  be  confirmed  and  eftablifhed  by  the  decree  of  this 
Court,  but  declared,  that  his  lordfhip  might  try  the  faid  modufes 
at  law,  if  he  thought  fit  fo  to  do,  and  he  was  to  give  his  anfwer, 
whether  he  would  go  to  a  trial  at  law  ? 

And  whereas,  by  an  order  of  court,  dated  the  tenth  of 
Ftbruary  inftant,  upon  the  motion  of  the  Bl/bop^  it  was  ordered, 
that  this  caufe  fliould  ftand  over  for  his  lordfliip  to  confider  of 
the  faid  trial. 

And  thefe  caufes  now  ftanding  in  the  paper  Accordingly,  bis 
lordfhip  gave  his  anfwer«  that  he  fubraitted  to  the  opinion  of 
the  Court,  and  would  not  go  to  a  trial  at  law. 

Whereupon  it  is  ordereD)  adjudged,  and  decreed  bt 
THE  Court,  that  the  feveral  and  refpeftive  modufes  for  the 
feveral  and  refpeAive  things  mentioned  and  infifted  upon  by 
the  plaintifil^  in  their  original  bill,  and  in  their  anfwer  to  the 
crofs  bill,  be  and  are  hereby  coixfirmed  and  eflablifhed  by  this 
Court ;  and  that  the  faid  crofs  bill  do  ftand  abfolutely  diimified 
cut  of  this  Court. 

Tho.  Burt, 
Ro.  Price* 
Ft  Page, 


Nicholas  azainji  Elliot,  HuAtTTniii 

^     -^  6.  0»Q.  I, 
Surrj^  26th  Fehruaryy  1719. 

*rHE  bill  ftated,  that  the  plaintiff,  for  fifteen  years  paft,  had  ^^SJ^ 

^    been  vicar  of  the  parifh  and  parifli  church  of  Shajfordi  in  ciumt  the  tkhct 

the  county  of  Surry,  with  thechapelry  otBramley,  in  the  parifh  ofpcafeandban^ 

aforefiwd  annevd  »  that  by  endowment,  or  otherwife,  he  was  Fo^cd  m  t*>* 

commoD  fields, 

S,  C.  Bunb.  i9»    S.  C,%,  E<^  Abr.  734.    S.  C.  a.  Bro.  P.  C.  31/ 

entitled 
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VieiKKAs      entitled  to  have  and  receive  all  tithes- and  profits  arifing  therein, 

agitmf        j^j^  JQ  (^^  titheable  places  thereof^  'whIch  confided  of  all  fmaK 

XLX.IOT.       tithes,  mortuariesyand  offerings,  and  alfo  the  tithes  of  wood,  peafe, 

and  beans,  in  the  common  fields,  or  clofeS|.  or  titheable  places 

therein  fet,  drilled,  or  Town  in  rows  and  ranks,  and  fometimcs 

with  carrots  between  the  rows,  which  are  hand  weeded  or  hoed 

win  a  garden-like  manner  ;  that  the  defendant  £i/M/ rented  and 

occupied  feveral  fa^ms  and  lands  within  the  faid  pariih,  and 

yearly  reared,  kept,  felled,  and  cut  great  quantities  of  titheable 

matters,  and  carried  away  and  converted  the  fame  to  his  own 

ufe,  without  fetting  o\it  the  tithes  thereof,  or  making  any  fatjs- 

fadion  for  the  fame;  that  the  faid  defendant  having  rented 

great  part  of  the  impropriate  tithes  with  the  other  defendant 

mi  ftjtei  the  Smithitr^  they  had,  for  feveral  years,  forceably  taken  and  carried 

nnnerinwhicb  away  great  quantities  of  the  tithes  of  pcafe  and  beans  that  wot 

^^wric  culu-  ^^  ^^^  planted  in  a  garden-like  manner  in  the  fields,  by  the 

'  inhabitants  throughout  the  divifion,  rented  by  the  faid  defend* 

ant  Eiliot^  and  which  tithes  belonged  to  the  plaintiff,  but  that 

.they  had  refufcd  to  difcover  the  values  thereof,  or  to  make  the 

plaintiff  fatiifa£tion  for  the  fame,  pretending,  that  the  plaintiff's 

right  to  fuch  tithes  is  deftroyed,  bccaufe  lately  there  has  been  no 

fpade  ufed  with  the  plough   in  turning   the  ground,   though 

the  planted  crops,  and  all  other  managements  are  Aill  the  fame 

in  nature  and  quality,  and  as  much  a  garden  husbandry,  as  whea 

the  ground  was  turned  with  the  plough  and  fpade,  and  though 

the  plaintiff's  right  hath  been  affirmed  by  two  decrees,  the  firft 

againft  the  defendant  Ellicfty  in  the  year  171 1  (a),  and  the  fecond 

againft  ^fz/^e*;!  and  .Others,  in  the  year    iji^  fbj^  from   which 

decree,  the  faid  Aujleu^  being  owner  of  the  laid  impropriate  rcc- 

dnttwodecrm,  ^Qj.y  of  Sha!fordj  appealed  to  THE  House  of  Lords,  where  the 

wa*^*ha«r'hcfcre  ^^^^  ^^^  heard  on  the  twenty  fourth  of  January  17 1 7,  and  the 

been  obtained  in  f^id   appeal  and  petition  difmiffed ;  that  the  defendant  EHai% 

Us&vourj         upon  the  plaintiff  demanding  of  him  the  tithes  of  peafe  an4 

beans,  affirmed,  that  if  any  tithes  were  payable  for  them,  it 
that  the  defend-  muft  be  by  his  landlord  Mr.  AujUn^  he  having  by  Icafe  covc- 
^^\a^^X  h^A  "^^^^^  ^^  indemnify  him  for  fuch  tithes ;  that  he  had  never  paid 
leafe'  from  his  ^^^  tithcs  for  the  fame  ever  fince  the  decree,  and  would  never 
lanaortl  Aufien^  come  to  an  account,  or  pay  to  the  plaintiff  any  tithe  for  the 
jDdemiufjriDg  herbage  for  the  great  number  of  barren  cattle  by  him  kept  for 
|4m  againft  the  feveral  years  paft,  though  he  yearly  bred,  reared,  bought  in, 
221^^*   ^^]  and  kept  numbers  of.  fuch  cattle,  >nd  alfo  fed  cattle  on  turnips, 

or  make  the  plaintiff  any  fatisfa<n:iQn  for  the  fame.  The  bill 
therefore  prayed,  that  the  deiehdant  might  be  ordered  toan« 
fwcr  the  matters  aforefaid,  and  to  pay  the  plaintiff  the  values  d( 
his  tithes,  and  that  the  plaintiff  might  have  all  the  penalties  a^d 
forfeitures  due  by  law  for  not  juftly  paying  the  tithes  in  the  bill 
mentioned, 

(«)  See  vol.  I.  ptgeiij.  (>)  Aau,  page  lo. 

To 
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To  which  bill  the  de£an4smt8  appeared  and.anfwered,  and  ad-     l>^icvotAt 
mitted  that  the  plaintiflf  was  vicar  of  the  faidparifh;  and  they       ^^fi 
put  in  the  like  anfwer,  as  they  had  done  to  the  former  fuits,  '^^  cfefcndaoit* 

The  plaintiff  replied,  and  the. defendants  rejoined,  but  the  TbepUimiffiv. 
phin tiff  did  not  proceed  to  examine  any  witneffcs  in  thiscaufe,  P*'**  *"<*  relkt 
in  regard  there  was  another  caufc  in  this  court  depending,  ^^^  cvideno* 
wherein  witncffes  were  examined  on  the  part  of  the  plaintiff  iiiir^^iv^ 
Zmthier  and  the  faiii  NichclaSm  laj. 

By  an  order,  made  the  fourth  o£  November  laft,  both  the  faid  ^^^  ««^"  «•- 
caufcs  were  ordered  to  be  heard  together,  and  the  depoiitions,  ^^^^''***"* 
taken  in  the  caufe  oiSmithier  v.  Nicholas^  were  ordered  by  con- 
ient  to  be  read  in  thi ^  caufe  ;  and  by  a  fubfequent  order,  made        Prerent, 
the  twcnty-fecond  of />^«ofy  inftant,  all  parties  were  at  liberty  Boiy,/;.  c.  j^, 
to  prove  exhibits  vha  voa  at  tiic  hearing.  P«ic£,  B. 

Upon  hearing  what  was  alledged  by  counfel,  and  reading  a  P"««l*ng«re^ 
rdcafc  under  the  hand  andfcal  of  the  plaintiff  Nicholas  to  the  pUiatiffTo^r^ 
defendant  EUioty  upon  the  payment  of  his  tithes,  therein  men-  /m>/,  and  jMtm't 
tjoned,  to  the  plaintiff,  dated  the  eighteenth  of  jipril  1719^  icafeto^im^ 
ami  alfo  an  indenture,  purporting  to  be  a  leafe  made   between 
Jwm  Aujlen  and  Robert  Ellku  dated  the  twelfth  oi  April  1690  j 

It  is  ORDERED  BT  THE  CouRT,  that  thc  bill,  asagainft  the  ^5*f ''^^ 
defendant  Bllioty  be  and  is  hereby  abfolntely  difmiff^  out   of  ^J'   •gamft 
this  Court  with  cofts,  to  foe  taxed  for  the  faid  defendant  by  the 
deputy  remembrancer  of  this  court,  from  the  date  of  the  fai<t 
fcleafe  given  by  the  plaintiff  to  the  defendant  EllioU 

Smithier  azmnji  Nicholas  and  Elliot.  Hii:aitTi«ii 

^      -^  6.  Geo.  i, 

^urrf^  26tt  February  1719. 

'T'HE  bill  dated,  that  J.  Jtt/ien,  deceafed,  being  feifed  in  fee,  ^^e      plaimiir 
*    or  of  fome  other  good  eftate  of  inheritance,  of  the  impro-  ftates,that^«f 
priate  reftory  of  Sha^ord,  in   thc  county  of  Surry,   with  the  b«ing  iropropria. 
chapelry   ef  Bramley  annexed,  was  thereby  entitled  to  all  the  ^^^^^  ^^'^'^^ 
great  tithes  arifing  within  thc  faid  chapelry  and  reftory,  and  .in  |^^  Ttbc%*<Iif*tbc 
the  tithcablc  places  thereof;  that  in  the  year  1690,  he  demifed  Swfb  and  Soutk' 
to  the  father  of  the  defendant  £//»/,  the  tithes  of  com,  grain,  £<>/  pam  of  th« 
iDd  hay,  and  all  other  tithes  belonging  to  the  faid  reftory,- «^*;.'* '^  ^^^^» 
irithinthc  fouth  and  fouth-eaft  parts  of  Shal/ord,  to  hold  for  TliM^!!^. 
twenty<^DC  years,  from  Michaelmas  1691  ;  that  the  faid  Elliots  odhc  North  Fart 
father  fobn  afterwards  affigned  the  faid  leaie  to  the  faid  £l/ietf  cf  the  chapelry 
his  fon ;  and  that  he,  as  Icffee  of  thc  faid  rcftory  and  chapelry,  ^«  J-i'"' 
Was  entitled  to  all  the  tithes  of  com,  grain,  grafs,  hay,  and  to  the 
tithes  of  peafe  and  beans  fet,  drilled,  or  fown  in  rows,  and 
afterwards  hand-weeded  or  hoed  in  a  garden-like  manner,  pre* 
par^d  with  the  plough,  ariiing  within  the  north  part  of  the  cha- 
pelry 
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Smitriik  pelry  of  Bromley ;  that  the  defendant  Elliot^  in  the  year  1704, 
N  MO  At  All »  ^°  confidcration  of  one  hundred  and  forty  pounds  a-year,  demifeid 
*  £^i.xoT«  ^^  ^^^  tithes,  arifing  in  the  north  part  of  the  faid  chapelry, 
to  the  plaintiff^  who  continued  as  tenant  thereof  till  the  year 
1712  ;  that  there  had  been  two  different  ways  of  tilling  and 
preparing  the  lands  and  grounds  within  the  faid  re£lory  and 
chapelry,  whereon  peafe  and  beans  have  been  fet,  drilled,  or 
fown  in  rows,  and  which  were  afterwards  hand  weeded  or  hoed 
in  a  garden-like  manner  ;  one  way  with  the  fpade,  or  with  the 
plough  and  fpade,  and  the  other  with  the  plough  only,  and  that 
the  tithes  of  the  peafe  and  beans  planted,  fet,  drilled,  and  fown, 
on  lands  prepared  with  the  fpade,  or  with  the  plough  and 
fpade,  have  been  enjoyed  by  the  vicars  of  the  faid  parifh 
and  chapelry  as  fmall  vicarial  tithes  ;  that  the  tithes  of  the  peafe 
and  beans,  planted  and  fown  upon  lands  and  grounds  prepared 
with  the  plough  only,  and  where  no  fpade  hath  been  ufed,  were 
reputed  to  belong  to  the  impropriators  of  the  faid  parifh,  which 
manner  of  tithing  was  obferved  in  the  parifh  till  the  year  171 1, 
when  the  defendant  Nicholas  obtained  a  decree  in  this  court, 
whereby  the  tithes  for  peafe  and  beans,  drilled  or  fet  in  rows  in 
a  garden-like  manner,  though  the  lands  were  prepared  with  the 
plough  only,  were  adjudged  to  belong  to  him  as  vicar*  The 
bill  therefore  prayed  that  the  defendants  might  be  compelled  to 
anfwer  the  premifes;  and  that  if  the  court  fhould  be  of  opinion, 
that  fuch  tithes  in  arrear  do  belong  to  the  defendant  Nicholas 
and  fhould  decree  the  fame  againft  the  plaintiff,  that  then  the 
fame  may  be  allowed  by  the  defendant  Elliot^  who  had  received 
a  fatisfadtion  from  the  plaintiff,  as  if  the  plaintiff  was  entitled  to 
the  fame  by  virtue  of  the  agreement  made  with  him* 

On  readiiif  the  •    fo  which  bill  the  defendants  appeared  and  anfwered  j  the 

Ia^  tofSfo/    P^^i^^t'iff  replied  to  the  anfwers  ;  and  witneffes  were  examined 

*    on  the  part  of  the  plaintiff  and  the  defendant  Nicholas,  and  upon 

reading  an  indenture  of  leafe,  made  by  J.  Auflen   to  Robert 

Elliot^  dated  the   twelfth  oi  April  1690^  and  hearing  what  was 

infifled  on  by  counfel  on  both  fides. 

The  bin  It  dit       J^  jg  ORDERED  BT  THE  CoURT,  that  the  bill  be,  and  the 
sUffodwithopftf.  fj^^g  i3  jjg^^by  difmiffed  out  of  this  Court  againft  the  defend- 

ants,  with  cofts,  to  be  taxed  for  the  faid  defendants,  by  the 
deputy  remembrancer,  to  whom  it  is  referred  to  tax  the  fame. 

Tho.  Bort. 
Ro.  Price. 


Doosotf 
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DoDsoN  azatnjl  Oliver.  EasthThii, 

^  6.  Geo.  i. 

&ujfex^  i6ib  May  1720. 


'THE  plaintiff,  as  reftor  of  HufterpoinU  in  the  county  of  Suffix^  '!'»»«  re^^or  of 
*  filed  his  biU  to  have  a  difcovery,  account,  and  payment  of  ^^^f^^''  '** 
and  for  the  tithes  of  a  water  corn-mill,  and  for  the  great  and  v^^'tcmiT  tSl 
fmall  tithes  of  the  farm  and  lands  occupied  by  the  defendant,  dim,  or  pint  of 
accordrajT  to  the  following  rates,  viz,  every  tenth  toll  difli,  or  corn,  ukcn  by 
pint  of  com  received  by  the  defendant,  for  corn  ground  at  the  ^*  °^"**  ^  * 
faid mill ;  the  tithes  in  kind  of  corn,  grain,  hay,  milk,  calves  }  J[*  UciTof "thJ 
and  Ea/fer  offerings.  tirhes  thereof ; 

and  the  tithes  in 
kindol  hay,  com,  calves,. milk  $  uidSafttr  offerioss.  s.  C.  Bunb.  73, 

The  defendant  admitted,  that  he  was  occupier  of  the  mill  The  defendant 
and  &rm  in  the  bill  mentioned,  but  infifted,  that  the  mill,  ^"T**.  *^«  }^^ 
having  been  built  beyond  memory,  was  an  ancient  mill,  and  mm  "nd*"tithe 
oaght  not  to  pay  tithes  $  and  that,  for  the  other  titheable  mat-  free ;  that  the 
ten,  the  plaintiff  had,  for  the  time  demanded  by  the  bill,  re-  plamtlfTlud  re- 
ceived the  tithes  of  his  corn,  grain,  and  hay,  in  kind  •,  that  ^^'''^^  «hc  tithet 
he  had,  according  to  agreement,  paid  him  tithes  for  the  calves  ^^Jfx  •«<)  «>rn 

It     I  J,®  ®,        .i^ri-        Mt       •_i_i/-  »n  kind  J  that  he 

he  bad  ;  and  that  as  to  the  tithes  of  his  milk,  he  had  fet  out  hadcompounded 
the  tenth  part  in  fuch  manner  as  is  dated  in  the  anfwer  (a),  for  hi^  caivet ) 
He  confefled,  that  he  had  five  petfons  in  his  family  above  fix-  «*•«'  *^e  hid  fet 
teen  years  of  age,  but  faid,  that  he  knew  not  whether  any  Eajer  L"^*I*!.'^^*™"*! 

i^   •  J       r      .1.  J       >/         asalledged  jand 

offerings  were  due  for  them.  ,bat  no  offcringt 

were  due. 

The  plaintiff,  by  a  fpecial  replication  to  the  defendant's  an-  ^^^     plaintiff 
fwer,  admitted  that  the  defendant  had   paid  the  great  tithes  of  waives  his  dc. 
corn,  grain,  and  hay,  and  therefore  waived  his  right  thereto,  mand,  as  to  hay, 
and  di^harged  the  defendant  from  the  examination  of  witneffes  corn,  and  calves, 
concerning  the  fame.     The  caufe  being  at  iffuc  on  both  fides,  ^j^^  ^^^  ^.^ 
and  witneffes  having  been  examined  for  both  parties,  it  came  on  rtdcd  to  ftand 
to  be  heard  on  the  twenty-third  day  of  February  laft,  when,  upon  over  for  further 
reading  feveral  depofitions  in  the  caufe,  the  Court  direfted  it  *icar»ng. 
for  to  ftand  over  further  hearing,  and  it  came  on  to  be  further 
heard  this  day,  when  the  plaintiff  relinquifiied  his  demands  of 
tithes  of  calves* 

The  Court,  after  reading  feveral  proofs,  ordered  the  de^  The  tithes  of 
fendant  to  account  for  the  tithes  in  kind  of  his  milk,  for  miik  decreed  to 
the  time  demanded  by  the  bill,  unlefs  he  could  prove  be-  ^j^JJj**  he*^*J;*** 
forc  the  deputy  the  time  when  the  plaintiff  fent  a  note  to  hhn  f^nd^nt  could 
in  writing,  fignify in 3  therein,  that,  for  the  future  he,  the  plain-  prove  the  plain- 
tiff, expedled  the  defendant  to  fet  out  the  tithes  of  his  milk  upon  tiff  ^sconf^nt  to 
every  tenth  meal,  and  that  the  plaintiff  would  fetch  it  away;  jj^^^,*''*'^^  **"*** 
and,  in  fuch  cafe,  the  deputy  was  ordered  to  take  the  account,  sJ^^m^^^  --^ 
only  from  the  time  of  the  delivery  of  the  faid  note^    The  de- 

(a)  Sec  aotc,  pa^e  46.  and  1)4, 

fendant 


M4 

00»MII 

Tht  Ei^tr  of. 
ienofi  decreed. 


The  Court  dU 
vadcdin  opinioa 
at  to  the  tithes 
ofthecora-miU; 

and  no  applka- 
Cion  being  made 
fiir  ftbeaiing  s 
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fendant  was  alfo  decreed  to  account  for  the  Eafler  offerings  far 
himfelf  and  family,  after  the  rate  of  twopence  a-head.  But  as 
to  the  demand  for  the  tithes  of  corn  and  gram  ground  at  the 
corn  mill)  the  caufe  was  ordered  to  ftand  over  for  counfel  on 
both  fides  to  be  heard  on  the  point  {a)^  and  for  the  Court  to  give 
their  final  opinion  therein* 

The  caufe  accordingly  ftood  in  the  paper  the  fourth  of  Maj 
17219  and  after  hearing  counfel  on  both  fides,  the  Court  wa9 
divided  in  their  opini(Mis,  which  they  gZYe/eriatim  (^),  touching 
the  tithes  of  the  faid  mill,  and  neither  party  afterwarJs  made 
any  application  to  the  chancellor  for  a  rehearing  before  him  and 
the  baronsj  but  on  the  twenty-ninth  day  of  November  1721,  the 
plaintiff,  by  his  counfel,  confenting  in  court  to  waive  his  further 
profecution  for  the  tithes  of  the  fatd  mill, 

anaacoontisor*  It  WAS  ORDERED,  that  the  defendant  fhouldfliew  caufe  why 
Srlf  ^'*-  S*  *^^  deputy  remembrancer  fliould  not  be  at  liberty  to  proceed 
of  milk  ^and  ^^  ^^^  ^^^  ^^^^  ^"  account  of  the  tithes  of  milk  and  Ea/ler 
itfiv  offegin^.  offerings,  which  faid  order  was  made  abfolute  on  the  nmth  of 

December  following. 

In  obedience  to  the  faid  order  the  deputy  made  hb  report^ 
dsted  the  twenty-fecond  day  of  NwemherX^St^  and  upon  reading 
the  (aid  orders  and  report,  and  the  plaintiff's  counfel  praying 
that  the  fame  might  be  confirmed  with  cods,  and  no  exceptions 
having  been  filed  thereto,  and  the  defendant's  counfel  praying 
that  the  faid  cofts  might  be  fpared,  forafmuch  as  he  had  been 
St  great  cxpences  in  defending  his  right  againft  plaintiff's  de- 
mand of  the  tithes  of  the  faid  mill^ 

It  is  ordered^  on  the  tenth  of  December  1722,  that  the  report 
be  ratified  and  confirmed,  and  that  the  defendant  do  forthwith 
pay  to  the  plaintiff  three  pounds,  eight  jQbillings,  and  fixpence, 
for  his  tithes  of  milk  and  Et^er  offerings,  fo  reported  due,  with 
his  cofts,  to  be  taxed  for  the  tithes  of  milk  and  Eqfter  offerings ; 
and  on  the  twenty-fourth  oi  February  1723,  the  final  report 
was  made  and  confirmed,  with  cofts,  and  the  original  deaec 
ordered  to  be  enrolled^ 

J  A.  Montague. 

Ro.  Price. 

F.  Page. 

Gilbert* 


fs)  The  q«eftion  was,  whether  tithet 
^an  ancient  corn- mill,  that  had  never 
paid  tithet,  were  payable  or  dae  of 
common  rivht  ?    S.  C.  Bunb.  73 . 

(i)  The  following  opinions  are  taken 
pat  of  the  exchequer  chamber  minute 
book,  vfs. 

Ma.  BxaoN  Paok.  No  tithes  due 
for  an  ancient  mill,  for  which  no  tithet 
have  been  paid ;  tidie  of  a  mill  it  a  per* 


lonal  tithe  and  the  defendant  oi^iMt 
to  account. 

Ma.  BAtoM  MoMTAOuft.  Thtt  tha 
defendant  ought  to  account  for  thA 
tithe  mill  by  paying  the  tenth  toll  diih. 

Ma.  BAaoN  Prick.  Ihc  lame 
opinion. 

L.  C.  BAaoM  Bury.  Of  opinion  th» 
dcfea<lttt  ought  not  to  account. 

The  Court  divided. 

JOROfilf 


DURING  THE  REIGN  OF  GEORGE.  THE  FIRST.  145 


JoRDEN  agatnjl  Jenkins,  EAtxinTEiM, 

6.  Cxo.  X. 
Sbroybtre^.2'^d  May  1720. 

'THE  bill  ftated,  that  the  plaintiff  was  rcftor  of  the  parifli  The  re^or  of 
*    church  of  Little  Wenloch^  in  tlie  county  of  Salop,  and  by  his  Little  H^ni^ck,  in 
inftitution  therein,  was  legally  entitled  to  all  and  Angular  the  ^^"^'.^"^ ^^^^^ 
tithes,  both  great  and  fmall,  and  particularly  to  the  tithes  of  all  the 'wood^ditd 
wood  cut  or  fallen  within  the  faid  parifh  ;  that  Sir  William  For^  in  Hdirook  Co^* 
refier^  for  feveral  years  paft,  had  been  felfed  of  feveral  parcels  >»«>  «n<J  fow  to 
of  coppice  grounds  within  the  faid  parifli,  the  tithes  whereof  on  '7an»ar*for"h^ 
Ming  of  the  fame,  were  always  paid  to  the  rcftor  there  ;  that  „f^  ^^  *La£btm 
thedefeodant  Colley,  having  bought  or  madefome  contraft  with  Fiirnate. 
the  faid  Sir  William  Forrejler  for  the  coppice  woods  and  other 
wood  growing  in  a  coppice  called  Holbrook  Coppice^  containing 
about  one  hundred  acres,  did,  in  the  year  i;i5,  fell  and  cut 
down  the  fame,  and  did  cut  up  and  cord  the  wood  fo  felled, 
and  convert  the  fame  into  charcoal,  without  giving  the  plaintiff 
any  fatisfaftion  for  the  fame  ;  he  pretending  that  there  is  fomc 
modus  payable  in  lieu  of  the  tithes  thereof.     The  bill  therefore 
prayed  a  difcovery  of  the  faid  tithes,  and  an  account  and  fatif- 
&£iion  for  the  fame* 

The  defendant  Colley  faid,  that  he  believed  the  plaintiff  was 
rcAor  of  the  faid  parilh,  and  that  he  was  entitled  to  all  tithes, 
both  great  and  fmall,  except  to  the  tithes  of  wood ;  for  that 
he  remembered,  when,  about  twenty-one  years  before,  the  faid 
wood  had  been  cut  down  for  the  ufe  of^  Leighton  Furnhce^  no 
tithes  had,  to  his  knowledge,  ever  been  paid  to  or  demanded  by 
the  then  reftor,  or  any  compofition  made  with  him  for  the 
fame. 

The  defendants  'Jenkins  and  Boycott  alfo  admitted,  that  the 
plaintiff  wasreftor  as  aforefaid,  and  entitled  to  the  great  and 
fmall  tithes  arifmg  in  the  parifli  ;  and  faid,  that  Sir  IVilliam 
fmrejler  was  feifcd  of  feveral  woods  therein,  but  whether  the 
plaintiff,  as  reftor,  is  entitled  to  the  tithe  of  wood,  they  knew 
not,  for  they  had  never  heard  that  any  tithes  had  been  ever 
paid  or  demanded  for  the  fame  5  that  they  were  jointly  concern- 
ed with  i^ri/ 3Vr//i^/o«  in  Leighton  Furnace^  and  had  for  feve- 
ral years  employed  thtf  defendant  Colley  to  manage  the  faid  fur- 
nace, and  to  buy  cordwood  for  the  fame  ;  and  they  faid,  they 
believed  that  he  had  agreed  with  Sir  William  Forrejler^lor  the 
cordwood  in  Holbrook  Coppice,  but  that  what  particular  cords  had 
been  cut  down,  or  the  values  of  the  fame,  they  knew  not,  but 
imagined  that  the  defendant  Colley  had,  to  the  beft  of  his  remem- 
brance, fet  forth  the  fame. 

Vol,  n.  L  .  The 
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joRDiN  The  plaintiff  replied;  the  defendant  rejoined;  and  witneflb 

^i^fi        ^ere  examined  on  both  fides ;  and  upon  reading  the  proofs,  and 
jtMKiMt.      ^^  £.^y  debate  of  the  matter. 

It  is  ordered  bt  thb  Court,  that  the  defendants  JetiMnt 
and  BejeUt  do  forthwith  account  before  the  deputy  remem* 
brancer  for  all  the  tithe  of  the  underwood  fallen  in  HoUmk 
Coppice^  and  all  other  places  within  the  faid  parifh,  according  to 
the  time  demanded  by  the  bill ;  and  that  the  bill  be  difmincd| 
as  againft  the  defendant  Calley^  without  cofts. 

In  purfuance  of  which  order  the  deputy  made  his  report, 
dated  the  fixteenth  of  Novemher  inftant  and  upon  reading  the 
decree  and  report,  without  exceptions,  it  is  ordered,  on  the 
twenty-fourth  of  Ncvember  1720,  by  the  Court,  that  the  £ud 
report  be  ratified  and  confirmed,  with  cofts,  to  be  taxed,  and 
that  the  defendants  do  forthwith  pay  to  the  plaintiff  twenty 
pounds,  fo  reported  due  for  the  tithe  of  tmderwood  of  the  faid 

coppice. 

Tho.  Burt. 

Ja.  Montagus. 

Ro.  Pricr. 

F.  Page. 


Titpr.  TiiM,  Bliss  againft  Chandler. 

6.  Ceo.  i.  ^      -^ 

Kenff  1 5/A  July  1 720. 

Theleffeeofthe  HPHE  bill  ftated,  that,  for  four  years  paft,  the  plaintiff  bad 
tithes  of  AfuiJ^    J-    b^cn  lefiee  of  the  tithes  of  corn,  grain,  and  hops  arifing 
th^'  reluct***  of  ^^^  belonging  to  the  reftory  or  parfonagc  of  Ataidftone^  in  the 
Stome,f^£ei,  fTtf.  county  o(  Kent  \  of  the  tithes  of  hay  and  hops  in  the  borough 
tree,   and  ZW-  of  Stone  \  of  com,  grain,  and  hops  in  the  borough  of  Week^ 
dingfn.  in  /r«f,  parcel  of  the   faid  reftory  ;  of  the  tithes  of  com,  grain,  and 
of™5^t  kilJd  ^°P^  '"  Loddington\  and  of  the  tithes  of  corn,  grain,  hay,  hoj», 
P'  *"    *"     and  fmall  tithes  in  the  borough  of  Wejlree^  parcels  of  the  faid 
sx:.8  Vin.Abr.  ycftory  :  that  the  defendant,  in  the  year  1719,  occupied,  in  the 
*  nottt.         ^^.  J  jj.g£^Qj.y^  feven  acres  of  hop-ground,  lying  within  the  bo- 
roughs of  Stene^  Week^  or   Wejiree^  and  had  a  quantity  of  hops 
growing  thereon,  the  tithes  whereof  the  plaintiff  was  entitled  to 
receive  \  that,  before  the  time  of  picking  the  (aid  hops,  he  had 
given  notice  to  the  defendant  that  he  would  take  the  tithes  of 
the  faid  hops  in  kind  \  that  the  defendant  agreed  thereto,  and 
promifed  to  fet  out  the  full  tenth  part  of  the  faid  hops  jnftly 
in  kind  \  that  at  the  beginning  of  the  picking,  for  about  fix 
days,  he  did  fo  fet  out  the  tithes  thereof  by  the  tenth  bu(hel, 
after  they  were  picked  from  the  bine  \  that  he,  the  plaintifif^  by 
his  fervant,  took  and  carried  the  faid  tithes  away,  and  expeded 
that  the  defendant  would  have  continued  to  fet  out  the  tithes  in 

the 
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tbe  fime  method,  whtn  he  had  picked  the  remainder ;  that  the        Bliis 

defendant  forbore  picking  for  fome  time,  and  fent  the  plaintifiT        aiaitfi 

word  that  he  would  not  ftt  out  the  tithes  of  his  hops  by  mea-    CHAWDLiii 

fare  any  longer,  but  would  lay  down  on   the  ground  every 

tenth  pole  of  hops  for  the  plaintiff  to  pick  and  carry  away  i  but 

that,  the  faid  method  being  unufual  and  unequal,  he  had  refufed 

to  agree  thereto,  and  had  informed  the  defendant  of  his  refufal  i 

that  neverthelefs  the  defendant  picked  the  remainder  of  his 

hops,  and  took  the  fame  away,  without  paying  his  tithes  in  kind, 

or  making  any  fatisfaAion  for  the  fame.    The  bill  therefore 

prayed,  that  the  defendatit  might  pay  his  tithe  hops  in  kind,  and 

anfwor  the  matters  complained  of  in  the  Ull. 

The  defendant  faid,  that  he  believed  the  plaintiff  was  lefliee  of  The  defendft&t 
the  tithes,  and  entitled  to  receive  the  tithes  of  hops  in  the  bo«  fays,thathtfpud 
roughs  of  Stofify  JTui,  and  WTeJree^  parcel  of  the  rcftory  of  ^^^^^  ^  ^ 
Maiijhme^  or  fome  compoiition  in  lieu  thereof.     He  admitted,  ^  buOicraftcr 
that  in  the  year,  ending  at  Michaelmas  1 7 19,  he  had  feven  acres  they  were  pick- 
of  hop-grounds  lying  in  the  faid  boroughs,  and  that  he  had  ed,  and  the  re- 
great  quantities  of  hops  therein  ;  that  the  plaintiff  did,  fome  ma'»nd«*y^P- 
ihort  time  before  he  began  to  piqk  his  hops,  put  up  a  writing  J^etery  tenth 
fignifying,  that  he  would  receive  ^he  tithes  of  hops  in  the  faid  poieerhiU,  and 
year  in  kind,  unlefs  the  planters  would  make  a  new  compofi-  leavins  them  00 
tion  with  him ;  but  he  denied  that  he  had  any  perfonal  notice  j  *|»*  5^?"*^  ** 
and  faid,  that  the  plaintiff  had  refufed  to  take  the  old  compo-  pjck  ?  ^*  tha^ 
£tion  of  twelve  fhillings  an  acre,  and  that  he  had  offered  to  this    mode   of 
giTc  him  fifteen  fhillings  an  acre,  which  the  plaintiff  had  alfo  tithing  is  as  fair 
rcfbfed  to  receive.     He  alfo  admitted,  that  at  the  beginning  *"<*.  *^**    *• 
of  the  picking,  he  did,  for  a  few  days,  pick  here  and  there  a  J^gbulhel"    ^ 
pole  that  was  forwarder  than  the  reft  \  that  the  hops  fo  picked 
were  meafured  and  fet  out  fcr  the  plaintiff  by  every  tenth 
bufhel,  which  tithes  the  plaintiff  had  carried  away^  and  that 
he  had  fent  word  to  the  plaintiff,  that  he  would  give  him  no- 
tice when  he  picked  the  remainder.    He  faid,  that  lie  under-* 
flood  the  tenth  part  of  the  bines,  as  well  as  of  the  hops,  belong* 
ed  to  the  plaintiff,  and  that  therefore  he  deiigned  to  fet  out  the 
tithes  by  the  pole,  and  not  by  the  bufhel,  that  the  plaintiff 
might  provide  perfons  to  pick  the  fame  ;  that  on  the  feven- 
teenth  of  Augujtf  he  began  to  pick  the  refidue  of  his  faid  hops  } 
and  that  his  fervants,  as  they  went  on,  fet  out  equally  every 
tenth  pole  for  the  plaintiff^s  tithes  \  but  that  the  plaintiff's  fer- 
vants had  demanded  every  tenth  buihel  for  the  tithes,  and  re- 
fiifed  to  accept  the  tenth  pole,  or  to  pick  or  take  away  the 
tithes  of  the  hops  fo  fet  out ;  bixt  had  left  the  fame  unftripped 
and  unpicked  on  the  defendants  ground  ;  and  that  he,  the  de-» 
fendant,  had  ftripped  the  bines  from  the  poles,  and  ftacked  up  the 
poles,  and  left  the  bines  on  the  ground  for  the  plaintiff's  ufe. 
The  defendant  fet  forth  the  quantities  and  values  of  the  hops 
he  had  fo  picked,  and  denied,  that  he  had  agreed  to  fet  out 
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Btm  the  tithes  of  all  his  hops  by  mcafurc  ;  or  that  there  was,  to  bis 
agatafi  knowlc(lgc>  any  cuftoniary  way  of  tithing  hops  in  the  faid  pa- 
\B  HP  •  ^.^^  ^^  ^^^^  ^j^^  tithe  of  hops  had  ever  before  been  demanded  in 
kind,  but  faid,  that  fonie  compofition  had  condanfly  been  paid 
in  lieu  thereof,  and  that  the  fctting  out  the  tenth  pole  or  hill 
is  as  equal  a  way  of  tithing,  as  fctting  them  out,  when  picked,  by 
the  tenth  bufliel. 

^dcred'Ir'^ac.'  '  '^'^^  plaintiff  replied;  the  defendant  rejoined;  and  wttncflb 
c:unt  fljf,  &c.'  ^^^'■^  examined  on  both  (ides;  and  upon  opening  the  bill  and 

reading  an  order  whereby  the  faid  defendant  undertook  to  ap* 
per  gratis  at  the  hearing,  and  the  anfwer^  and  no  counfel  at* 
tending  for  the  defendant  ; 

It  IS  ORDERED  BY  THE  Court,  that  the  defendant  do  ac- 
count with  the  plaintiff  for  the  value  of  the  tithes  of  the  hops  in 
cjueftion  ;  and  it  is  referred  to  the  deputy  remembrancer  to  take 
the  laid  account,  unlefs  caufe  be  fliewn  to  the  contrary;  the  faid 
defendant  firft  paying  five  pounds  cofts  before  ke^  heard. 

"the  deftndant  This  caufe  now,  on  the  tenth  o{  November  1720,  ilandingm 
aj  pears  and  the  ^j^^  paper,  and  ccuuffl  appearing  for  the  defendant,  a  decree 
«vi  cncciirca     ^^.^^  \^  jj^jg  court  on  the  ninth  of  June^  in  the  third  of  Jama 

the  Second^  in  the  cafe  oi  Chitty  v.  Reeve  {ay\  another  decree 
dated  the  eleventh  oi  May  1704,  in  the  cafe  of  Gee  v.  Perch  (b)\ 
another  decree,  dated  the  feventeeth  of  November  1698,  in  the 
cafe  of  Gee  v.  Perch  (* ),  all  relating  to  the  tithes  of  hops,  were 
read ;  together  with  all  the  depofitionj  taken.on  the  defendant's 
part,  and  the  matter  fully  debated,  when 

The  tJihcs  cf  The  Court  declared  that  hops  arc  not  titheable  until  they 
hops  ordered  to  ^^^  picked,  and  that  the  tithes  thereof  ought  to  be  paid  in  kind  by 
tenth  buflicrof  ^^^  bufhel,r/x  .every  tenth  buihel  of  the  whole  after  picking ;  anj 

ihw  '^^^^'^.^^^^''      It  is   thereupon  orderfd,  that  the  defendant   {hall  ac- 
»cy  a  e  pi    c  .  ^Q^jj^  f^j.  ^jj  J  pj^y  jQ  jj^g  plaintiff  the  full  value  of  the  tithes  or 

tenth  part  of  the  hops,  which  the  defendant  had  growing 
within  the  faid  parifh,  during  the  time  in  the  bill  mentioDed, 
after  the  rate  and  manner  aforefaid  ;  and  it  is  referred  to  the 
deputy  remembrancer  to  take  the  account. 

In  purfuance  of  the  above  order  the  deputy  remembrancer 
made  his  report  the  eleventh  inftant  5  and  upon  reading  the  fame, 
no  exceptions  being  filed,  it  was,  on  the  twenty-fecond  of  R- 
iruary  1720,  ordered,  that  the  report  be  confirmed  with  cofts, 
to  be  taxed,  and  that  the  defendant  do  pay  to  the  plaintiff  twenty 
pounds,  nine  Ihillings,  and  fixptnce,  fo  reported  due  for  his  tirhc 
hops.  Tho.  Burt. 

Ro.  Price, 
Ja.  Montague. 
F.  Page. 

X^)  ^ec  ol  I.  pa^  a^;.    (i)  S«  toL  i.  page  i86.    {$)  See  vol.  z.  page  436. 
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Jones  againft  Cawthorne',  Twm.  tium, 

•  and  ^"  ^*°-  '• 

Denston  againji  Jones. 

Cambridge/hire^  i^th  Jul^  1720. 

'pHE  bill  ftated,  that  the  plaintiff,  in  the  year  1 7 14,  was  *  The  cow-k^ep- 
^  legallv  inftitutcd  and  indufted  into  the  pariQi  church  of  *" '" «-«  paf'* 
Tkmibam[m  the  Ijle  of  Ely,  as  reftor  there,  and  is  thereby  en-  ttc^T^J'J" 
titled  to  receive  the  great  and  fmall  tithes  arifing  therein,  and  pay  ^^  xic  rtc* 
alfo  all  Eafler  offerings  and  other  duties  according  to  the  cor  %d  a  year, 
caftom  of  the  faid  parifh  ;  that  the  defendants,  from  the  twen-  ^  «^e»"  »'««^ 
ty.fourth  of  Oaoher  1716,  held  and  enjoyed,  in  the  faid  parifli,  ^^^^^Z^tlt"^' 
divers  lands  and  tenements,  on  which  they  refpeftivcly  had  old  mikh  o)v7 
great  numbers  of  milch  cows,  from  which  they  had  milk,  but  at  Eaftcr,  »nd 
the  tithes  of  which  they  neglefted  to  fet  out,  and  had  refufcd  the  whole  mom- 
to  make  any  fatisfiaftion  for  the  fame,  on  a  pretence,  that  there  |"^'*  '"*'*^  ^^  *^ 

^•»^  ,,.,.  ri       •1*'  1      .11      *"*     COW*     on 

arecertam  modufes  payable  m  lieu  of  the  tithes  of  cows  and  mtlk,  wbitjunMondas  • 

:dthough  they  knew  that  it  had  been  determined  by  the  Court,  the  owners  to 

that  there  arc  no  fuch  modufes  as  they  pretend,  and  that  the  «"**•«  t'^e  <»wi 

tithes  of  milk  ought  to  be  fet  forth  in  kind.    The  bill  therefore  J^^  J^'|'>.  llj! 

prayed  a  difcovery  of  the  lands  which  the  defendants  occupied  {^^^,^  houfJ^Tn 

in  the  faid  pariih  ;  the  number  of  milch  cows  they  had  kept  \  licu  of  ch«  citiM 

and  the  quantities  of  milk  fuch^cows  had  given.  milk. 

The   defendants  Cawthorne,  Leafordy  South,    and     Langman  ^ 

faid,  that  they  believed  the  plaintiff' was  reftor  of  the  faid  parifh, 
and  entitled  to  ail  tithes,  or  to  fome  modus  in  lieu  thereof  5  and 
they  let  forth  refpeftively  the  number  of  milch  cows  which  each 
of  them  had,  the  quantity  of  milk  the  cows  had  given,  and  the 
value  thereof ;  but  they  iniiffed,  that  within  the  faid  parifh  of 
Downham,  and  the  titheable  places  thereofj  there  was  and  is  an 
ancient  modus,  payable  in  lieu  of  tithe  milk  ;  that  is  to  fay«  for  - 
every  new  milch  cow,  the  yearly  fum  of  twopence ;  for  every 
old  milch  cow,  the  yearly  fum  of  three  halfpence  ',  and  the  wholq 
morning's  milk  on  every  Whitfun  Monday,  to  be  milked  by  tho 
owners  of  all  milch  cows  within  the  faid  parifh,  and  to  be,  upon 
that  morning,  carried  home  to  the  parfonage  houfe^  by  the  faid 
owners,  their  fervants,  or  agents,  which  faid  fums  of  twopence^ 
far  a  new  milch  cow,  and  three  halfpence  for  an  old  milch  cow, 
are  due  and  payable  to  the  reAor  of  Downiam,  for  the  time 
being,  at  Eafier  yearly,  in  full  fatisfadlion  of  all  tithe  milk 
yearly  arifing  within  the  faid  pariih  and  the  titheable  places 
thereof  J  and  that  the  faid  plaintiff"  had  accepted  thereof* 

*  ' 

The  defendants  Denflcn  and  Co/e  fet  forth  the  number  of 
thpir  milch  cows ;  the  quantities  of  milk  they  had  produced^ 
and  the  values  of  the  tithes  thereof^  and  iofiAc^on  thc  fiMlys  ixK 
licu  of  the  (ithc  of  the  faid  milk. 
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joNct  To  the  anfwers  of  the  defendants  Cawthorne  and  othersi  the 

^g^fi  plaintiff  filed  a  fpecial  replication,  and  thereby  waived  his  de- 

^„P      '  mand  of  tithes  of  the  Park  and  the  Frith ^  for   which  he  ad- 

DxNiTON  mitted  he  had  received  fatisfaftion  fince  the  bill  was  filed 

JoMB«.  ^^c  defendants  rejoined  ;  and  filed  their  crofs  bill  on  behalf 

of  themfelves  and  others,  the  landholders  and  inhabitants  of 
the  faid  parifli,  to  eftabliih  the  faid  modus  in  lieu  of  the  tithes  of 
milk  :  they  alfo  ftated,  that,  time  out  of  mind,  there  had  been 
due  and  payable  to  the  re£lor  of  the  faid  parifh,  for  the  time 
being,  for  every  foal  not  fold  within  the  year,  the  yearly  fum  of 
one  penny,  and  no  more  i  and  if  fold  within  the  year,  the  tenth 
penny  for  which  fuch  foal  was  fold  \  and  faid,  that  they  had 
always  been  willing  to  pay  the  faid  feveral  fums,  and  to  deliver 
the  faid  meal  of  milk  to  the  faid  Joms^  according  to  the  modufes^ 
and  that  they  had  tendered  the  ume  to  him ;  and  they  infifted, 
that  the  faid  modufes^  and  no  other,  are  due.  They  admitted, 
that  a  decree  might  have  been  obtained  by  Jones  againft  the  de- 
fendants, for  the  tithes  of  milk  in  kind,  in  a  former  caufe  in  this 
court  (a);  but  that  the  fame  was  obtained  for  want  of  duly  in- 
iifttng  upon  the  modufes^  and  for  no  other  caufe.  They  there- 
fore prayed,  that  the  redtor  may  be  decreed  to  accept  of  the 
faid  modufest  in  lieu  of  the  faid  tithes  \  that  the  fame  may  be 
eftabliihed  by  the  decree  of  this  Court ;  that  they  may  be  at 
liberty,  to  perpetuate  the  teftimony  of  their  aged  and  infiurm  wit- 
iiefies ;  and  that  the  re^or  may  produce  his  predccefi[brs'  books 
in  relation  to  the  faid  modufes. 

The  tefXoT  anfwered  the  crofs  bill  \  and  as  to  the  modufa  for 
foals,  faid,  that  they  had  appeared  doubtful  to  the  Court,  on 
the  hearing  of  the  former  caufe ;  and  that  a  trial  at  law  had 
been  offered  to  him,  but  which  he  had  declined  merely  becaufe 
he  was  not  willing  to  put  himfelf  andadverfaries  to  the  expences 
of  a  law  fiiit  for  one  fingle  modus  \  but  that  the  Court  were  fo 
clearly  of  opinion  in  his  favour,  as  to  all  the  other  mattersy  that 
the  faid  crofs  bill  was  difmiffed  without  prejudice  as  to  the  mo- 
dus  of  foals  i  and  he  infifted  that  he  had  obtained  a  decree 
for  the  tithes  of  milk  in  kind,  for  that  the  faid  difmifiion  was  ab- 
folute^  without  any  faving  claufe  to  their  right  refpe£ting  milk  \ 
and  he  infifted  that  the  morning  milk  on  Whiifun  Mondaj^ 
which  is  ftated  in  the  bill  to  be  part  of  the  modusy  had  not  been 
brought  to  the  parfonage  houfe  a  confiderablc  time,  but  on  what 
account  or  at  whofe  requefi:  he  knew  not. 

The  plaintiffs  replied ;  and  ifiliie  was  joined  ;  and  divers  wit- 
neffes  were  examined  on  both  fides ;  and  upon  reading  the 
proofs  in  ihefe  and  in  the  former  caufes  \ 

It  was  ordered  and  adjudged  by  the  Court,  that  the 
original  btll^  iov  the  tithes  of  milk,  be  difmiffed  without  prejudice 

(a)  See  ante,  page  97. 
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(0  tbe  piaiatiff's  claim  of  tithes  In  kind  of  the  Uuids  in  the  faid        J^** 

^(k  of  Do^wiiam^  called  tie  Pari  znd  the  Frith  \  and  that  ^    ^P«l^ 
Atmodujes^  fct  forth  by  the  platntifis  in  tie  crofi  Ulij  be,  and  are         amo*"  * 
hereby  eftablifhed,  as  to  all  the  lands  in  the  faid  parifli  of     Pb niton 
Downiam^  and  the  titheable  places  thereof,  except  as  to  the  faid        *i'*'ift 
bads  called  the  Pari  and  the  Friib.  J**"  *•• 

Tho.  Burt. 
Ja.  Montague* 

RO.  PRIC£«r 

F.  Pace. 

« 

LoVEDAY   agaittft    MOORER.  Triit.  Tbim, 

BucliHgbam/bire^  lyh  July  I'JIO.  • 

^HE  bill  ftated,  that  the  plaintiff  had  been  for  fbur  years  The  rvAor  of 
'■'    paft,  and  itiU  was  reftor  of  the  reftory  and  parifh  of  Hed*  hiJfir,  in  Buck, 
fir,  in  the  county  of  Bucis^  and  entitled  to  all  tithes  both  great  2^*^he'   het 
andfmall  arifing  therein^  and  in  the  titheable  places  thereof  |  of 'c!w^  defend - 
to  Eqfier  offerings;  and  to  all  other  dues  and  duties  belonging  ant*«  farm    in 
to  the  faid  reAory  ;  that  the  defendant,   being  an  inhabitant  kind, 
therein,  held  and  enjoyed  lands,  gardens,  and  orchards,  and 
had  grafty  turnips,  carrots,  apples,  pears,  plumbs,  and  other 
titheable  matters,  which  he  had  cut  and  carried  away  without  fct- 
tmg  out  the  tithes  thereof;  that  he  kept  feveral  cows,  which  had 
fielded  milk,  and  calves ;  that  he  had  fwine  which  had  pigs ;  and 
iereral  geefe,  hens,  turkeys,  and  other  poultry,  which  had  young ; 
that  he  had  alfo  within  the  faid  parifh  water  corn-mills,  whereat 
he  ground  com,  for  which  he  received  toll,  or  other  emolu- 
ment for  the  grinding  of  corn  therein,  but  had  refufed  to  fet 
forth  the  tenth  toU  diih,  or  to  make  any  other  fatisfa£Uon  for 
the  tithes  arifing  from  the  grinding  of  fuch  corn  ;  that  the  faid 
defendant  with  his  wife  and  children  had  during  the  faid  time 
refided  in  the  faid  parifhy  and  had  thereby  become  liable  to  pay 
Eajler  offerings  to  the  plaintiff,  but  which  he  had  alfo  refufed  to 
do.    The  bill  therefore  prayed  a  difcovery  and  relief  in  the 
premifes. 

The  defendant  faid,  that  he  believed  the  plaintiff  was  reftor  The  ^efeadAat 
of  the  parifh ;  that  he  was  entitled  to  all  great  and  fmall  tithes  Uy  there  is  a 
arifing  therein,  and  to  Eqfter  offerings  ;  and  he  fet  forth  the  ■•*•  oK4»-  f- 
lands,  &c.  which  he  held  therein,  and  the  tithes  of  the  matters  KeJ^'Jih^*^!^^^ 
he  had  had  thereon  ;  and  that  he  had  refufed  to  account  with  the  of  the  laid  farm, 
plaintiff,  or  to  pay  him  the  tithes  in  kind  for  all  or  any  of  the 
matters  and  things  aforefaid,  becaufe  that,  time  immemorial, 
a  modus  or  compofition  of    twenty-four  (hillings  a-year    had 
been    paid  by  the  occupiers  or  owners  of  the  faid  mefiiiage, 
mills,  lands,  and  premifes  to  the  plaintiff's  predeceflbrs,  and  to 
the  plaintiff  himTelf,  until  two  years  laft  paft ;  and  that  the 

^  L  4  fame 
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Lot ID AT 


The     cvldenct 
read. 


^he  Court  de- 
clare the  ttudm 
to  be  rank  $ 


and  order  the 
defendant  to  ac- 
count. 


fame  liad  .been  accepted  by  him  for  all  tithes  arifing  therefromi 
as  well  as  for  Eqfter  offerings  \  and  be  iniifled  upon  the  fame,  in 
bar  of  tithes  in  kind  ;  but  he  admitted,  that  he  was  indebted  for 
the  faid  modus  for  two  years,  which  he  faid  he  had  tendered,  and 
that  he  was  ftill  ready  to  pay  the  fame  to  the  plaintiff*. 

The  plaintiff*  replied ;  the  defendants  rejoined ;  and  witnefics 
were  examined  on  both  fides  ;  and  upon  reading  the  proofs 
taken  in  the  caufe  ; 

The  Court  declared,  that  the  modus^  uififted  on  by  the  de- 
fendant in  his  anfwer,  was  too  great  a  modus  for  the  faid  pre- 
mifes(j),  and  thereupon  ordered  the  defendant  to  account  with 
and  fatisfy  the  plaintiff*  the  values  of  his  tithes  in  kind,  and  for 
Eafler  offerings;  and  that  the  deputy  remembrancer  do  take 
the   account* 

Porfuant  to  which  order  the  deputy  made  his  report,  dated 
the  fourth  of  Navemher  inftant,  and  upon  reading  the  fame,  it 
was  ratified  and  confirmed,  and  (H*dered,  on  the  fcventeentli  of 
November  1720,  that  the  defendant  do  forthwith  pay  to  the 
plaintiff* fixteen  pounds,  fourteen  fhillings,  and  iixpence,  fore* 
ported  due  for  his  faid  tithes. 

Tho.  Burt. 
R  O.Price. 
F.  Page. 


(a)  But  fee  the  caTe  of  AtViriR  v.  Lord 
Willoughby  de  Broke,  Anftruiher'i 
Keporta,  401,  that  the  Court  wiU  not 


drcrce  again  ft  a  farm  m^dus,  on  account 
of  it«  rankneia.— See  this  cafe  poft.  Hi- 
lary Term,  34.  Geo.  j. 


TtiH.    TiaM, 
6.  Geo.  i. 

The  impropria- 
tor of  Hujbtnu 
Tarrant^         \ti 

1y  entitled  to  the 
tithes  of  com, 
Jamb,  and  woblj 
and  the  vkar  to 
Ihe  other 


Heli!ier  againji  Cooper. 

Bouibampton^  I'^th  July  1720. 

•TnHE  bill  ftated,  that  J,  Forjery  being  impropriator  of  the 
*-  reftory  of  •  Hu/borne  Tarrant  and  Idrop^  in  the  county  of 
HaniSf  by  indenture  dated  thefirftof  January  170S,  in  con- 
iideration  of  two  hundred  pounds  a-year,  did  demife  and  grant 
to  the  plaintiff  the  glebe  lands,  and  the  tithes  of  corn,  grain,  hay, 
wool,  lamb,  and  feveral  other  things  arifing  in  the  faid  pari(h, 
for  fourteen  years  j  that  by  virtue  of  the  faid  demife,  the  plain- 
tiff became  entitled  to  the  tithes  of  all  ticheable  matters  and 
things  ariilng  in  the  faid  place,  during  the  faid  term ;  that  the 
defendant,  for  three  years  paft,  had  holden  feveral  lands  and 
grounds  within  the  faid  rcftory  of  Hu/borne  Tarrant^  and  had 
thereon  com  and  grain  of  all  kinds,and  alfo  hay,  which  he  yearly 
cut  and  carried  oft ;  that  he  had  aUb  kept  cows  which  had  calves ; 
and  iheep  which  had  produced  lambs  and  wool }  that  he  had 
alio  kep^j  fedj  and  depaftured  numbers  of  dry  and  unprofitable 

cattle^ 
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cattle,  by  xehich  he  made  great  profit,  and  had  had  divers  other      HitLixa 
lithcable  matters  and  things  thereon,  the  tithes  of  all  which        H'^fi 
were  worth  fifteen  pounds  a  year,  which  fhould  have  been  paid  "*^ 

to  the  plaintifiF,  or  fome  iatisfa6lion  made  to  him  for  the  fame» 
The  bill  therefore  prayed,  that  the  defendant  might  fet  forth 
whether  the  plaintiff  is  not  leflee  of  the  faid  .  tithes,  and  ac- 
count for  the  fame. 

The  defendant  faid,  that  he  believed  the  faid  Forfier  was  im- 
propriator of  the  re£Vory,  and  had  made  fuch  leafe  to  the 
plaintiff,  whereby  he  became  entitled  to  receive  all  the  tithes 
that  were  doe  td  the  impropriator  \  and  he  fet  forth  the  quantity 
of  land  which  he  had  held  in  the  faid  parifh,  and  the  quantity 
of  his  tithes ;  but  he  infifled,  that  the  tithes  of  the  faid  premifes^ 
which  are  due  to  the  impropriator,  are  only  worth  twelve  pounds 
a.year,  for  that  he  is  only  entitled  to  the  tithes  of  corn,  lambs, 
and  wool ;  and  that  the  other  tithes  belong  to  the  vicar,  who 
had  always  received  the  fame.  He  iaid,  that  he  had  never  re* 
fiifed  to  pay  all  or  any  part  of  the  faid  tithes  in  kind,  but  had 
always  fet  out  the  fame,  and  which  he  believed  the  plaintiff 
had  received  ;  that  he  had  compounded  with  the  vicar  for  the 
tithes  of  wood,  hay,  and  other  titheable  matters  which  he  had 
for  the  faid  three  years,  for  twenty  fix  {hillings  a*year;  that 
the  compoCtion  for  clover  hay  and  other  hay  was  according  to 
the  quantity  he  fowed,  and  that,  one  year  with  another,  he  had 
paid  him  about  thirty  (hillings  \  that  as  to  the  tithes  of  lambs, 
he  acquainted  the  plaintiff  therewith  as  they  became  due,  that 
he  might  take  them,  but  which  he  had  refufed  to  do  \  and  that, 
after  keeping  the  fame  for  fome  time,  he  had  tendered  him 
two  pounds,  four  ihillings  for  the  tithes  thereof;  and  he  denied, 
that  he  had  ever  pretended  that  any  modus  was  due  in  lieu  of 
tithes,  or  that  the  premifes  were  exempt  from  tithes,  or  that 
he,  the  defendant,  had  any  right  thereto  ;  and  he  difclaimed  all 
title  thereto* 

^he  plaintiff  replie4 »  the  defendant  rejoined ;  and  witnefi[es 
were  examined  on  both  fides,  and  on  reading  the  feveral  proofs 
on  both  fides^  and  on  full  debate ; 

It  is  order  bd  bt  the  Court,  that  the  bill  be  difmifi!ed  with 
cofts,  to  be  taxed  by  the  deputy  remembrancer  of  this  Court, 
who  is  to  deduA  out  of  the  faid  cofts  two  pounds,  four  ihillings^ 
being  the  money  tendered  by  the  defendant  to  the  plaintiff  for 
his  Iambs ;  and  to  make  an  allowance  to  the  plaintiff  for  the  fame. 

Tho.  Burt. 
^  Ja,  Montagus* 

Ro«  Price. 
F.  Page. 


Thomf* 
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Till*.  Ti«M,  Thompson  againfi  Field. 

tork/bire,  \6th  July  1720. 

The  reaor  of  ^T^HE  plaintiff  filed  his  bill  againft  the  defendants^  being  fifh« 
Scartprottih,  in  '''  ermen  and  inhabitants  of  Scarborough,  in  the  county  of 
Tyrkjbin,  U  en-  jTork,  fetting  forth,  that  he,  the  plaintiff,  was  fcifed  in  fee  of 
r^ticthpartc^  the  rcftory  and  tithes  within  the  aforefaid  parifh,  being  for- 
the  fiih,  or  the  i^crly  part  of  the  poffefBons  of  the  priory  of  Bridlington,  in  the 
twentieth  partof  faid  county }  that  upon  the  diflblution  of  the  faid  priory,  the 
the  value  of  fuch  fame  came  to  and  was  vcfted  in  the  Crown;  and  that  the 
b^flScnnw  P^2>ot*ff  claimed  the  fame  by  virtue  of  letters  patent  under  the 
inhab.ting  the  Great  Seal,  made  thereof  to  F.  Morris  and  F,  Phi/lips,  their 
town  of  Scsrio'  heirs  and  ailigns,  dated  the  twenty-fecond  of  December,  in  the 
rtigb,  wherefi}-  eleventh  year  of  James  the  Firjl,  under  the  yearly  rent  of  twen* 
^^^  be*  ^i  ^y^^'g**^  pounds,  payable  to  the  vicar  of  the  parifliof  SrarAorw^Ai 
or'fold.  ^^^^  ^'^  ^t\ov  of  the  faid  priory,  and  afterwards  the  kings  and 

See  ante   116.  ^l^^^ns  of  England,  for  the  time  being,  and  all  claiming  under 

them,  as  owners  or  farmers  of  the  faid  reAory  of  Scarborough^ 
have,  time  out  of  mind,  conftantly  had  and  received  by  cuftom 
the  twentieth  part  of  the  fifh,  or  the  twentieth  part  of  the 
value  of  all  fiih  taken  and  brought  by  any  fifliermen  that  were 
inhabitants  of  the  faid  town  of  Scarborough,  wherefoever  the 
fame  were  caught  and  fold^  either  at  Scarborough  or  elfewherej 
in  lieu  of  the  tithes  of  the  faid  fifli,  by  way  of  recompence  or 
fatisfa£lion  for  the  employment  of  the  (hips,  cobles,  and  bottSy 
and  of  the  labour  of  the  inhabitants  of  the  faid  town  of  Scarbo* 
rough,  exercifing  themfelves  in  the  faid  trade  of  fiihing  ^  that  the 
faid  cuAom  had  been  conftantly,  time  out  of  mind,  complied 
with  without  any  interruption,  till  about  the  year  165 1,  when 
one  John  jfudley^  being  then  owner  of  the  faid  reftory,  filed  bis 
bill  in  this  court  againft  T*  Fiddy  and  others,  fifhermen,  being 
all  inhabitants  of  Scarborough,  who  had  refufed  to  pay  and  fatisfy 
the  faid  Audley  the  twentieth  part,  or  the  value  of  the  twenti^ 
part  of  the  fiih  taken  at  fea,  and  fold  at  feveral  places  diftant 
from  Scarborough  \  that  on  the  hearing  of  the  faid  caufe,  an  ifiiue 
was  dircAed  to  be  tried  at  the  bar  of  this  court,  whether  there 
was  fuch  cuftom,  or  not ;  and  that  upon  the  faid  trial,  a  verdift 
upon  full  evidence  was  given  for  the  then  plaintiff  Audley,  in 
eftabliftiment  of  the  faid  cuftom  ;  that  fince  the  faid  trial  the 
owners  or  farmers  of  the  faid  reAory,  had  conftantly  had  and 
received  the  twentieth  part  of  the  laid  fifli,  or  the  twentieth  part 
of  the  value  thereof,  from  the  defendants  themfelves,  and  others 
according  to  the  faid  cuftom  ;  that  the  plaintiff,  as  the  pre-^ 
fent  ownev  of  the  reftory,  was  well  entitled  to  receive  the  fame^ 
but  that  the  defendants,  who  were  fifliermen  and  inhabitants  of 
Scarborough,  for  two  years  pa  ft,  had  refufed  to  pay  and  fatisfy 
him  for  the  value  of  the  twentieth  part  of  the  fifh  fo  caught  and 
taken  by  them  at   fea,  and  not  brought  into   Scarborough,  but 

fold 
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ibid  by  them  at  (everal  other  places,  which  fay  cuftom  and  right     TaoMnoK  * 
they  ought  to  have  done^    The  bill  therefore  prayed,  that  the         H^^ft 
defendants  might  anf^er  the  premifes,  and  particularly  fet  forth,       ^ i'i-d. 
whether  there  was  inch  cuftom  within  the  town  of  Scarborougb^ 
or  not  i  and  why  they  refufed  the  twentieth  part  of  the  fifh, 
taken  by  them  at  fea,  and  fold  either  at  Scarborough  or  elfe- 
where,  during  the  time  demanded  by  the  bill  \  and  that  the 
faid  cuftom  might  be  eftabliihed  by  the  decree  of  this  Court. 

The  defendants  faid,  that  they  believed  the  plaintiff  was 
reftor  or  impropriator  of  the  faid  rectory  of  Scarborough,  and  as 
{ach  was  entitled  to  the  twentieth  part,  or  the  value  of  the 
twentieth  part  of  all  fifh,  caught  by  fifhermen  inhabitants  of 
Scarhrougb,  which  was  brought  into  and  fold  at  Scarborough  ;  but 
they  abfolutely  denied  that  there  is  any  fuch  cuftom  as  is  fet 
forth  in  the  bill  i  or  that  they  and  other  fifhermen,  being  in- 
habitants within  the  faid  town  of  Scarborough,  ought  to  pay  and 
fatisfy  the  plaintifi^,  as  owner  of  the  faid  redlory  of  Scarborough, 
die  twentieth  part,  or  the  value  of  the  twentieth  part,  of  the 
fi(h  which  fhould  be  taken  by  them,  or  any  other  fifhermen^ 
being  inhabitants  of  Scarborough,  at  fea,  andcarrledto  and  fold  at 
any  other  place  than  the  faid  town  of  Scarborough, 2S  tlthesJ}elong« 
ing  to  the  faid  reftory  \  and  they  faid,  that  they  were  ftrangers 
to  the  decree  and  the  verdict  mentioned  in  the  bill,  and  there« 
fore  hoped  that  they  fhould  not  be  afieded  thereby. 

The  plaintiff*  replied ;  the  defendants  rejoined  ;  and  witnefles 
were  examined  on  both  fides ;  and  upon  reading  the  exempli* 
fication  of  a  decree^  made  in  this  Court  in  Michaelmas  1654, 
Andltf  V.  Fiddy  {a)  \  and  likewife  an  exemplification  of  a  verdiA 
at  the  bar  of  this  court,  in  Michoilmas  1654,  between  the  faid  ' 
parties,  in  confirmation  of  the  faid  cuftom,  as  fet  forth  in  the 
plaintiff's  bill ;  and  on  reading  the  depofitions  of  feveral  ancient 
witnefies  taken  on  both  fides  in  this  caufe ;  and  on  long  debate 
of  the  matter  \ 

The  Cou&t  was  well  fatisfied  of  the  plaintiff's  right  to  the 
twentieth  part  of  the  fifh  taken  by  the  fifhermen,  being  inhabi- 
tants of  Scarborough  aforefaid,  at  fea,  or  the  value  of  fuch  twen- 
tieth party  whereU>ever  the  fame  fifh  are  fold,  as  tithes  belong-* 
lag  to  the  faid  reAory. 

It  is  thbrbupon  ordbrbd,  idjudgbd,  amp  decrbed, 
that  the  cuftom  of  paying  tithes  for  the  fifh  taken  at  fea,  by  the 
flfhermen,  being  inhabitants  of  Scarborough,  be,  and  is  hereby 
eftaUifhed  againft  the  defendants  as  demanded  by  the  bill ;  and 
that  the  defendants  do  refpeAively  account  with  and  fatisfy  the 
plaintiff,  for  the  value  of  the  twentieth  part  of  the  fifh  taken  by 

(«)  See  vol.  s.  page  5. 

each 
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^  ^^Vn7^      ^^^  ^^  ^^^"^  ^*  ^^^'  during  the  time  demanded  bjr  the  biD, 
Fiii'l©.        wherefoevcr  the  fame  were  fold  ;  and  it  is  referred  to  the  deputy 
remembrancer  to  take  the  faid  account. 


T».iw.  tmm.  Bowser  ^afTj/i^  Hodgson. 

4.  Geo.  i. 


Th 


Durham^  20th  June  1720. 

wWch"Th7'im"  'Y^^  ^^^^  ^^*^^'  ^^^^^  *^^  plnintiff,  for  above  twenty  years 
propiiatorofthe  P^^*  ^^d  been  feifed  to  him  and  his  heirs  of  the  tithes  of 

.towafliip  <{  corn  and  hay,  and  all  other  tithes,  -fi^^^r  reckonings,  and  other' 
£omigaUt  in  payments,  arifing,  &c.  within  the  tpwfhip  of  Bondgaiiy  in  j^uch" 
^ckUind,  ixuht  landj  in  the  QO\xniy  oi  Durham y  and  titlieable  places  thereof,  to 
1^  Aal^rtcdvc  *^^  ^^^^  coUegiate  church  of  St.  Andrew  in  Aickland  belonging  ; 
the  tAiies  there-  that  the  defendants,  for  three  years  pad,  had  been  owners  or 
«t  farmers  of  fcveral  lands   and  tenements  in  BGttdviii'y  whereon 

they  had  in  each  year  'depaflured  cows,  marcs,  ilicip,  ai\d  other 
cattle,  and  had  calves,  foals,  and  lambs,  and  alio  coniiderablc 
increafe  from  their  faid  cattle;  that  they  had  alio  corn,  wool, 
hay,  and  other  things,  for  which  they  ouglit  10  have  paid  tithes 
in  kind  to  the  plaintiff,  or  to  have  agreed  with  him  for  the  fame  ; 
but  ihatlhey  had  refiifcd  foto  do,  on  pretence  of  an  agreement 
to  pay  fixpence  an  acre  in  lieu  thereof.  The  bill  therefore 
prayed  a  difcovery  of  their  lands,  and  of  the  quantities,  qualities, 
and  values  of  their  tithes,  and  that  they  might  account  for  themi 
and  fet  forth  the  exemption  they  had  fet  up. 

'  The  defendants  faid,  that  they  knew  not  that  the  plaintiff- 
was  feifed  to  him  and  his  heirs  of  the  tithes  of  corn,  hay,  wool, 
and  lamb,  and  all  other  tithes  in  the  faid  CQwnihip,  or  that  be 
was  entitled  to  any  manner  of  tithes  or  other  eccleliailical  duties 
therein,  favc  that  they  believed  that  the  plaintiif 's  grandfather 
'  was  entitled  to  him  andliis  heirs  of  and  in  one  undivided  half 
part  of  the  tithes  of  com  in  Bondgaie,  or  to  fome  cuftomary  pay- 
ments or  compofitions  for  and  in  lieu  of  Uie  tithes  of  hay,  wool,, 
lamb,  and  other  fmall  tithes»    They  faid  that  they  never  knew  of 
any  tithes  in  kind  being  paid  for jBofi^^^i/^  lands,  but  believed  there 
was  a  modus  payable  in  lieu  of  the  fame.     They  further  faid, ' 
that   the  minifler  or  curate  of  St^  Andrew*jy  in  ^uckUnd^  £ar 
many  years  had  been  entitled  to  one  moiety  of  the  com  tithe, 
^  and  to  all  the  Enjler  reckonings,  oblations,  and  other  ecclefiaf-  . 

tical  duties  in  Bondgatey  fave  fuch  as  they  acknowledge  to  be 
due  to  thd  plaintiff;  that  if  any  tithes  in  kind  were  due  to  the 
plainriflf  for  calves,  lambs,  or  fleeces  of  wool,  yet  that  as  tbiey 
had  not  had  to  tlie  number  of  ten  in  any  one  year,  there  were  • 
no  tithes  in  kind  by  law  due  for  the  fame* 

The  defendants  Hodgfon  and  Arundel  faid,  that  they  believed 
there  was  fixpence  an  acre  paid  as  a  modus  or  prefcript  rent  for 
the  tithes  of  the  lands  in  J?^;^^a/^  ;  that  the  plaintiff's  grandfa- 

theip 
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father,  tipon  the  ditifion,  had  Agreed  to  ^fcertain  the  yearly 
payments  in  lieu  of  tithes,  and  that  an  agreement  was  made  to, 
that  cSe&  ;  that  a  bill  was  filed  in  the  court  of  chancery  of 
Duriam,  by  the  plaintiff^s  grandfather  and  hi*"  fon,  againft  fome 
of  the  freeholders  in  Bondgaie^  for  a  dirifion,  and  that  oii  the 
then  defendants  anfwcring  the  fame,  a  decree  was  made  for  a 
confirmation  of  the  divifions  formerly  made,  and  for  dividing 
and  inclofing  the  rcfiduc ;  that  a  commiffion  iffu  :d,  and  divifions 
were  made  thereon  and  returned  into  the  (aid  court ;  and  that 
they  were  by  the  faid  court  eftabliihed. 

And  all  the  defendants  denied,  that  they  ever  had  made  any 
agreement  relating  to  the  tithes,  and  faid  that  they  believed, 
that  fince  the  divifion  before* mentioned  had  been*  made, 
the  annua!  payments  have  been  certain  \  but  that  they  knew 
not  how  the  ancient  modus  of  fixpence  an  acre  came  to  be 
altered  upon  thediviflon  ;  and  they  hoped,  that  as  fuch  annual 
payment  had  been  made  and  accepted  by  the  plaintiff  and 
his  anceftors  for  fifty  years,  he  fhall  not  now  be  permitted  to 
take  tithes  in  kind,  or  to'  alter  the  annual  payments*  They  alfo 
faid,  that  they  knew  not  that  the  lands  called  Haver  Clofes  were 
part  of  the  town  field  lands  ;  or  that  the  plaintiff  did  frequent- 
ly take  his  tithes  in  kind  in  the  faid  clofes,  or  in.  gny  grounds 
that  were  parcel  of  the  town  fields,  except  a  moiety  of  the  cori\ 
tithe ;  they  denied,  that  they  had  any  com  on  their  grounds, 
and  faid  that  'they  believed  that  mortuaries  are  due  to  the 
plaintiff  when  /eaths  happen. 

The  plaintiS' replied  \  the  defendnnts  rejoined  ;  and  wltnefles 
were  examined  on  th^  part  of  the  plaintiff,  and  the  defendants 
joined  therein ;  but  before,  any  further  proceedings  were  had 
therein,  the  plaintiff  and  the  defendants,  upon  the  twenty-firft 
of  July  tji^j  came  to  an  agreement  in  writing  under  their 
hands  andfeals,  whereby  it  was  agreed,  that  the  laiid  complain* 
antihould  and  might  have  and  take  a  decree  in  this  caufe,  for 
the  eftabiifhing  of  his  right  to  the  tithe  hay  and  other  fmall 
.tithes  of  calves,  foals.  Jambs,  pigs,  geefe,  hens,  ducks,  turkeys^ 
mortuaries,  Ea/ler  reckonings,  and  cow  groats,  viz,  twopence  a 
cow,  if  they  calve  in  the  meadow  ground,  and  fourpence,  Y{ 
they  calve  in  the  paflure  ground,  and  of  all  other  fmall  tithes 
whatfoever  of  all  the  lands  and  grounds  belonging  to  thefc  de- 
fendants or  any  of  them,  and  lying  and  being  within  the  pre- 
cinfts  and  territories  of  Bondgate,  in  Auckland,  in  the  bill  men- 
tioned, which  tithe  of  hay  and  other  fmall  tithes  are  thereby 
admitted  and  agreed  to-be  due  to  the  plaintiff;  and  ^Ifo  for  one 
moiety  or  half  part  of  all  the  tithe  com  in  the  lands  and  grounds 
of  the  faid  defendants  in  Bondgatt,  in  Aitckland  aforefaid,  which 
is  alfo  admitted  to  belong  to  the  comphinanr,  and  the  com- 
plainant to  have  his  cods  of  this  fuit,  to  be  taxed  by  their  fo« 
iictCors,  on  or  beforq  the  Sfteeoth  day  of  Dcc^trfier  next,  and  if 
'  •       "  ,         they. 
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did  not  agree  npon  tbe  fame*  they  were  to  eleft  fuch  perfbnio 
tax  the  fame,  as  they  thought  proper  :  and  as  to  the  complab* 
ant's  demands  for  tithes  heretofore  due  and  fubftraded  by  the 
faid  defendants^  the  account  for  the  fame  being  then  fettled  and 
adjufted,  it  was  alfo  agreed,  that  the  complainant  fliould  for 
the  faid  tithes  fo  fubftra^ledj  have  a  decree  to  recover  of  and 
from  the  faid  defendants,  the  feveral  fums  as  mentioned  in- the 
faid  agreement ;  which  agreement,  upon  motion  made  to  the 
court  oy  plaintiff's  counfel  on  the  twenty-third  of  yattuarf 
hStf  and  hearing  tbe  defendant's  counfel,  was  made  an  order 
of  this  court ;  and  the  time  limited  by  the  faid  agreement  ix 
taxing  the  cofis  was  enhrged  to  the  laft  day  of  term. 

By  a  fubfequent  order,  dated  the  thirtieth  of  May  laft,  by 
confent  of  all  parties,  publication  was  ordered  to  pafs,  and  the 
caufe  be  fet  down  to  be  heard,  the  defendants  to  appear 
gratis,  and  the  cofts  to  be  referred  to  the  deputy  rememlHrancer 
to  be  taxed,  but  not  as  between  party  and  party>  but  to  have 
regard  to  the  faid  agreement,  and  if  the  Court  fo  pleafed,  the 
decree  to  be  made  therein  was  to  be  made  according  to  the 
faid  agreement* 

The  caufe  now  came  on,  and  upon  opening  the  bill  and 
anfwer,  and  reading  the  faid  agreement. 

It  is  ordered  and  decreed  bt  the  Court,  by  and  with 
the  confent  of  the  counfel  of  both  parties,  that  the  faid  agree- 
ment, and  the  plaintiff's  right  in  and  to  the  tithes  arifing  upon 
the  feveral  lands  and  grounds  of  the  faid  defendants,  lying  and 
being  within  the  faid  preciri£b  of  Bondgate,  in  Auckland^  in  the 
bill  mentioned,  be  and  are  hereby  eftablifhed  and  confirmed 
\>j  this  Court }  and  that  the  faid  defendants  ihall  feverally  (atisfy 
and  pay  to  the  plaintiff,  for  the  tithes  from  them  refpeftively 
due  to  the  plaintff,  the  feveral  fums,  in  the  (aid  agree* 
ment  mentioned  to  be  from  them  refpeAively  due  to  the  plain- 
tiff, for  their  feveral  tithes  heretofore  due  and  fubftra^led  $  and 
it  is  hereby  referred  to  the  deputy  remembrancer  to  tax  the 
faid  cofts,  purfuant  to  the  faid  order  of  the  thirtieth  of  Maj 
laft. 


7.  Cio.  X. 


A  butdier  who 
orriet  on  his 
trade  in  one  pa- 
rilh,  but  lodgei 
and  boards  with 
his  ftther  in  a. 
nother,  and  oc* 
cafionaUjr  turns 
his  bea(ts  into 
te  tbt  CuDCj 


Fisher  agahifi  Leaman. 

Devon/birey  i6th  November  1720. 

npHE  bill  ftated,  that  the  plaintiff,  in  the  year  1689,  was  hw- 
^  fiiUy  inftituted,  &c.  into  the  re£tory  and  parifh  church  of 
Hemyoch^  in  the  county  of  Devon^  and  had  been  ever  fince,  and 
ftill  was,  reAor  thereof,  whereby  he  had  become  entitled  to  hare 
and  receive  all  the  tithes,  as  well  great  and  fmall,  and  all  offer- 
ings and  duties  arifing  therein  \  and  alfo  all  fums  of  money  and 

his  father's  lands,  and  pays  him  for  the  feeding  thereof,  is  not  liable  to  pay  tiiiitt 
but  is  liaUe  to  pay  Eajta  offerings.  S.  C  a*  £q.  Afar.  73a,  S.  C.  S.  Vlb.  Abr.  38. 

things 
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whatfoever  whicb»  during  the  faid  timCf  had,  bf  any 
cuftom  or  modus  within  the  faid  parifli  and  the  titbeable  pbcet 
thereof,  been  pa]^ble  to  the  plaintiff  as  reAor  of  the  fame  ; 
that  the  defendants,  or  one  of  them,  for  three  years  paft,  had 
occupied,  poffeiled,  and  enjoyed,  a  mefluage  or  tenement^  with 
gardens,  orchard,  and  forty  acres  of  meadow  and  pafture 
belonging  thereto,  caUed  Clej  Park,  for  which  tithes  ought  to 
have  been  paid  to  the  plaintiff  in  kind  j  that  on  the  faid  premifes 
there  had  been  yearly  bred  up,  fed,  depaftured,  and  agided 
feveral  horfes,  folding  mares,  colts,  oxen^  bullocks,  cows,  calves, 
wether  (heep,  ewes,  lambs,  pigs,  fows,  and  other  cattle,  the  tithes 
whereof  were  annually  worth  three  pounds  ;  that  tl^ey  had  alio 
kept  geefe,  turkies,  and  other  poultry,  which  had  laid  eggs  and 
had  young  ;  that  they  alfo  kept  bees,  which  made  honey  and 
wax,  the  tithes  of  which  were  yearly  worth  iSve  (hillings,  and 
feveral  other  things,  for  which  the  plaintiff  ought  to  have 
received  tithes  in  kind,  bat  which  they  had  refufed  to  jpay  on 
Icveral  pretences.  The  bill  therefore  prayed  a  difcovery  and  aa 
account. 

The  defendant  Leaman  admitted  the  ||)aintlff  to  be  reAor  as 
aforefaid,  and  that  he  was  entitled  to  the  great  and  fmall  tithes 
of  the  pari(h,or  to  fome  modus  in  lieu  thereof}  and  he  confeffed, 
that  his  father,  for  the  faid  three  years,  had  held  and  enjoyed 
Cltj  Pari  %  but  he  infifted,  that  he  had  fully  paid  and  com- 
pounded with  th^  plaintiff  for  the  tithes  of  the  fame.     He  denied 
that  he  had  ever  rented,  occupied,  or  enjoyed,  as  tenant,  any  meC* 
foage  or  lands  in  the  parifli,  or  in  the  titbeable  places  thereof^ 
or  that  he  had  ever  bred  up,  fed,  depaftured,  or  agifted,  on  the 
faid  farm,  any  horfes  or  other  cattle,  as  in  the  bill  is  alledged  ; 
and  faid,  that  he  was  a  butcher,  and  boarded  with  his  father, 
bat  that  he  rented  lands  in  CUhydon  parifli,  ^nd  did  fometimes 
bring  home  cattle  from  a  fair  late  at  night,  and  put  them  upon 
the  (aid  farm  called  Clrf  Park,  but  thsit  he  drove  them  away  the 
next  morning  home  to  his  faid  parifli,  and  that  he  had  fatisfied 
his  father  for  the  fame  before  this  fuit  was  commenced  ;  and 
therefore  he  is  advifed  that  no  tithe  is  due  from  him  to  the 
plaintiff.    He  alfo  denied  that  he  had  ever  kept  any  poultry 
upon  CUj  Park  ;  and  faid,  that  he  believed  his  father  had  fully 
fatisfied  the  plaintiff  for  his  faid  tithes  for  the  faid  three  yeara ; 
and  that  he  only  owed  to  the  plaintiff  fourpence  for  two  years 
Softer  ofierings  as  a  (ingle  man,  which  he  is  ready  to  pay  ;  but 
that  the  plaintiff  had  fued  him  for  the  fame  in  the  fpiritual  court. 
He  confeffed  that  he  had  ufed  the  trade  of  a  butcher  ever  (ince 
the  expiration  of  his  apprentice(hip  with  his  father,  and  had 
bought  all  forts  of  cattle  in  the  way  of  his  trade,  but  had  never 
depaftured  any  of  them  in  the  parifli  of  Hetnyock,  other  than  as 
aforefaid  ;  and  he  denied  that  any  tithes  were  due  from  him  as 
in  the  bill  is  alledged. 

I  ^         '  The 
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FxtRiK  The  plaintiff  replied;  the  defendant  rejoined  ;  and  witoeflb 

^ahf        were  examined  on  txith  fides  ;  and  upon  reading  the  proofs 
laAHAif.      taken  in  the  eaufef  and  hearing  counfd  folly  on  the  matter  \ 

It  IS  ORnERED    AND  ADJUDGED  BT   THE  CoURT,  that  the  bill 

be  difmifled  (a),  with  cofts  to  be  taxed  by  the  deputy  remem- 
brancer. • 

* 

(«)  The  Court  agreed,  that  the  de-  demand  might  be  either  aninft  the 

mand  ought  to  have  been  againft  th^  occupier  or  the  agiftor,  it  could  not  be; 

occupier  of  the  land  for  the  agtftment  for  the  fame  dutf  could  notarife  mtwo 

tithes,  if  any  had  been  due  ;  but  the  different   perfons  at  the  lame   time. 

Barons  thought  that  nothing  was  due  ;  S.  C.  A.  £q  Abr.  733.    ^.  C.  S.  Yiaer 

and  Mm.  Bakom  Pagk  obferved,  that  Abr.  38.  pL  7. 
at  to  what  had  been  laid,  that  the 


iiicM.  Tim,  Fox  againj  Ruttt. 

JViltJbire^  'Jib  December  I'jiO^  ♦• 

The   vicar    of  'THE  bill  ftatcd,  that  the  plaintiff,  for  eighteen  years  laft  paft, 

Melk/bamt      in  ^    had  been  vicar  of  the  pariQi  of  Melybam^  in  the  county  of 

m/tjbire,  ch'ixm  HTJ///,  and,*  by  an  aficl^t  endowment  of  that  vicarage  which  is 

in  i^df  p«n  °"  ^^^^^^  '"  '^<=  muniment  houfe  of  the  cathedral  church  of 

cii]ariy  of    tlie  Sari^m^  is  entitled  to  all  fmall  tithes  and  dues  arifing  in  the 

farm  called  %  j  parifh  and  in  the  precinAs  thereof,  and  particularly  to  the  tithes 

and  fayi,    that  of  milk,  calves,  wool,  lambs,  pigs,  geefe,  turkeys,  hens,  poultry, 

ZiA^^Md  «  h2  ^Sgs>  fruit,  and  the  tithe  of  the  herbage  on  which  fliccp  and 

Is  under  nocom-  unprofitable  cattle  are  depaftured  and  fed  $  and  that  the  occu- 

IMfiiien     with  piers  of  ail  lands  in  the  parifh  ought  to  fet  out  their  tithes  yearly 

the    defendant,  in  kind,  or  to    compound  for  the  fame,  according  to  their 

he  is  ejtirkd  to  rcfpeaive  values,  which,  as  the  fame  is  not  afcertaincd  by  any 

demand  for  him  f  ,  l  i-  1  t_  *.  *.u- 

A  latc  «f  as.  in  ^wi//,  ought  to  be  accordmg  to  a  yearly  agreement  between  tnc 

the  poun'J,  tho'  plaintiff  and  his  parifiiioners  by  way  of  an  ambulatory  compofi- 

rhe  tithes   are  tion  (  that  the  defendant,  for  feveral  years  laft  paft,  had  occupied 

Kcneraiiy  taken  feveral  meffuages  and  lands  in  the  parifti,  fome  part  of  which  was 

oL^fition.^^^^  his  own  cftate,  and  the  other  rented  of  J.  Selfe,  H.  Lwg,  and 

S  C  Btt  b  8     ^"  Smithy  among  which  were  certain  l^nds  called  Flowers^  lleji 

"^  '   ^'  and  Calthorpe  Long^  otherwife   Parker   Weate  \    that  the  faid 

defendant  had  yearly  fed  the  faid  lands  with  dry,  barren,  and 

unprofitable  cattle  ;  that  he  had  cows  which  had  milk  \  and 

calves,  and  fheep  which  had  lambs  and  wool  \  and  alfo  had  other 

titheable  things,  the  tenth  whereof  ought  to  have  been  fet  out  in 

kind,  or  paid  for  at  the  rate  of  two  (hillings  a   pound,  the 

plaintiff  not  being  under  any  agreement  with  the  defendant  by 

way  of  compofition  for  the  fame  \  but  that  the  defendant  had 

refufed  fo  to  do,  dr  to  make  the  plaintiff  any  fatisfa^ion  for  the 

ground  or  eftate  called  Uey^  and  for  fome  other  lands  which  he 

»      had  held  for  Qx  years  paft,  amounting  to  thirty-eight  pounds 

per  annum.    The  bill  therefore  prayed  that  the  defendant  might 

be  ordered  to  difcover  the  particulars  and  values  of  the  lands  he 

held,  With  the  yearly'^titheablc  matters  and  values  of  the  fame 

ht 
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1<  had  had  thereon^  and  to  account  with  the  plaintiff  for  the         Fos 
ftmc.  .9  H^ 

RWTTT. 

Th^  defendant  admitted,  that  the  plaintiff  was  vicar  ;  but  The  defendant 
whether  he  was  entitled  to  the  vicarial  tithes   and   dues   he  ?'^uu"""^*' 
knew   not  ; '  but    he   iaid,    that,    during   the   years   in    the  ^^^  ^^^  -^  ^ 
bill  mentioned,  he  had  occupied  the  fcveral  lands  ftated  in  the  pound,  the  am* 
bill,  and  under  the  feveral  perfons  therein  mentioned  j  that  bulatory  compo- 
during  the  faid  time  he  had  occupied  a  ground,  called  Uey^  ^''°"  *^»"«  ^^'^ 
ichich  he  rented  of  C.  Long  \  but  whether  it  is  in  the  faid  \^^  the^vicar 
pariih  he  knew  not  \  and  he  fet  forth  the  feveral  titheable  having  received 
matters  and  things  which  he  had  in  the  faid  years,  with  the  that  rate  in  lieu 
valaes  thereof.     He  alfo  faid,  that  he  had  feme  apples,  plumbs,  ^^  ^^^  vicarial 
and  cabbages,  none  of  which  he  fold  ;  and  that  he  never  knew  jinj^in^his  oc- 
ai^r  tithes  paid  or  demanded  for  fuch  things  ;  but  that  if  they  cupation, except 
were  fubjeiH:  to  pay  tithes,  he  believed  that  fuch  tithes  were  in-  the  lands  ceiled 
eluded  in  a  tompolition  of  ninepence  in  the  pound  which  was  paid  %»   which  he 
forth?  tithes  of  the  produce  of  lands  m  the  faid  pari  (h  ;  and  that  pa^r!flf  of '^'Zv^^ 
it  is  therefore  unreafonable  that  the  plaintiff  Ihould  infift  on  a  joff,andthetithct 
rate  of  two  {hillings  in  the  pound  of  the  yearly  value  thereof;  ofwiiichhavcaU 
the  faid  tiinepencein  the  pound  being  efteemed  the  yearly  value  ^^^^  ^*^^"  P*'^ 
of  cftates  there  }  that  the  vicar  had  received  and  taken  tlic  fame  J^ere^^    ^^^^ 
in  full  for  fuch  tithes,  without  any  annual  agreement  thereupon  ; 
and  that  fuch  rate  had  been,  fave  in  one  in  fiance,  obferved  as  a 
role  within  the  faid  parifh  for  rating  vicarial  tithes  \  which  rate» 
coofidering  the  trouble  and  charges  of  taking  tithes  in  kind,  he 
believed  to  be  the  fiill  value  thereof,  although  the  plaintiff  had 
given  notice  that  he  would  not  now  take  the  faid  compofition  ; 
that  having,  for  the  year  1^16,  paid  the  plaintiff  in  full  for  all 
tithes,  Bey   excepted,  at  ninepence  in  the  pound,  he,  about 
Eafler  1718,    being  the  ufual    time   of  payment,  had  offered 
and  tendered  the  faid  rate  for  all  the  premifes,  Iley  excepted, 
but  which  the  plaintiff  had  refufed  to  accept.     He  alfo  faid,  that 
as  to  the  vicarial  tithes  claimed  for  Iley  nothing  was  due,  for  that 
a  modus  had  been  taken  and  received  by  the  rector  of  the  parifh 
of  fVhaddtmy  time  immemorial ly,  as  would  appear  by  the  ancient 
terriers,  reglfters,  and  memorandums  of  the  faid  parifh,  now 
extant ;  and  he  averred,  that  the  faid  ground,  called  7/ry,  lies  in 
the  parifh  of  Whaddon^Tiud  not  in  Melkjtjam,  to  which  firft  parifh 
it  is  charged  to  the  land  tax,  poor's  rate,  &c.     And  he  infifted 
ttpon  paying  the  faid  ninepence  In  the  pound  in  f^tisfafUon  for 
tithes  due. 

The  plaintiff  replied  ;    the   defendant  rejoined ;    and  wit-  Tfie     erldfMt 
ncffes  were  examined  on  both  fides  ;  and  on  reading  feveral  of  ^^^^ 
the  proofs  taken  in  the  caufe  for  the  plaintiff ;  and  an  endow- 
ment of  the  vicarage  of  Melkjbam^  dated  the  Saturday  after  JJb 
U^ednefday  1249  \  and  on  reading,  for  the  defendants,  an  ancient 
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the  vicarage  of  Melk/hantj  the  Court  direfted  a  trial  at  Taw  to 
be  brought  hj  the^laintiff  upon  the  following  iilues : 


i6t  DECREES  IN  TITHE  CAtJSES 

Fox  terrier  of  the  rcftory  of  VThaddon,  of  the  eighth  of  OBoher  i(Jo6  > 

m^anj^        and  another  terrier  of  the  fir(l»of  June  1610  of  the  rights  of 

lObci    dJreaed 
toiry. 

Whether  Hey  is  FiRST,  "  Whether  the  piece  of  ground,  called  Hey^  in  the 
'S/^^'"'^^"^  "  pleadings  mentioned,  doth  lie  in  the  parilk  of  Wtaddon,  or 
^'«-/^-  i         €i  within  the  parifli  oiMelkJbam  r 

and.whcthcrthc      SECONDLY,  "  Whether  the  tithes  of  Ilfy  have  becnufually 

ufulu ^2^^^^  "  P^*'^  °^  received  by  the  reftor  of  Wbaddon^  of  vicar  of 
u  ua  y  pju  .        ,j  Melkjbam  f*^  to  be  tried  by  a  fpeclal  jury. 

The  defendant  The  Court  alfo  ordered,  that  the  defendant  do  forthwith 
ordcred^^to  ac-  ^ome  to  an  account  with  the  plaintiff  before  the  deputy  remcm- 
titheg,  except  of  brancer  of  this  court  for  all  the  matters  and  things  tithcablc 
H^.  (except  for  the  lands  called  lley  aforefaid)  which  the  defendant 

had  arifingi  &c.  within  the  faid  parilh  of  Melhjbam^  and  the 
titheable  places  thereof,  in  and  during  the  feveral  years  in  the 
bill  charged  \  the  (aid  deputy  to  tax  the  plaintiff  his. cofks  to  this 
time, 

Ihc  jury  find,  Purfuant  to  the  faid  decree,  an  ifllie  was  drawn  ;  a  £Jlmga9 
^jTitil"^  **^V"  ""^^^  ^^^  ^  ^^^^  >  ^^^  place  viewed  by  feven  of  the  jurors;  the 
that  no'  tithes  ^^^^^  tried  ;  and,  after  a  long  debate,  a  vcrdift  was  given  for 
have  ufualiy  the  plaintiff,  <<  that  the  piece  of  land  called  Iley  lay  in  the 
been  paid  for  ««  parifh  of  Melkjbam^  and  not  in  the  parilh  of  Whaddon  j  and 
•he  fame.  «  jj^^t  the  tithes  were  not  ufualiy  received  by  the  vicar  of  Mdlb- 

^  Jbaniy  nor  by  the  re<^or  of  Ulsaddon!* 

The  Court  of  o-  But  it  being  found  by  the  verdift  that  the  groraid  lies  in  Md' 
pinion,  that  the  ^;,,^tjie  Court  was  of  opinion,  that  the  tithes  of  common  right  vc 

to'^'the  ""^thes  ^^^^  ^^  ^^^  ^^^^^  ^f  Melkfham  j  and  that  the  non-payment  of 
thereof  j  them  has  not  extinguiflied  his  right  ;  and  therefore,  on  the  fif- 

teenth of  November  172 1,  upon  reading  the  faid  decretal,  order, 
^    "°      ^*    zndpo/lea  ^  and  on  mature  and  deliberate  debate  of  the  matter  ^ 

and   order  the       It  IS  ORDER Eix,  on  the  feventh  of  December  1721,  that  the 
wum1^rdi^''l  defendant  fhall  account  with  the  plaintiff  for  the  tithes  of  the 
countaocor    g-  ^-^j  j  lands  and  grounds  called  I/ey^  as  well  as  for  the  other  tithe- 
able  matters  and  things  in  the  faid  decretal  order  mentioned. 
And  it  is  referred  to  the  deputy  remembrancer  to  take  the  faid 
account,  and  to  tax  the  plaintiff  his  cofts  at  law  and  in  ecjuity. 

The  deputy  In  purfuancc  of  the  decree  made  the  feventh  of  December 
R»kes  his  re.  j^^i,  the  deputy  made  his  report,  dated  the  twenty-ninth  of 
■'^ '  June  laft  j  and  upon  reading  the  decree  and  report,  no  exccp- 

^t  '<^e1^to  ^^^"^  having  been  filed  thereto,  it  is  ordered  by  theCourt,  on 
pay  the  fum  it-  ^^  twelfth  of  July  1 723,  that  the  report  be  ratified  and  con- 
ported  to  be  firmed,  and  that  the  defendant  fhall  forthwith  pay  to  the 
due.  plaintiff  forty-one  pounds^  twelve  fliiilings>  and  twopence  for 
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tiw  value  of  his  tithes  in  queftion  fo  reported  due,  together  with  ^^^ 

lus  cofts,  16  be  taxed  by  the  faid  deputy  remembrancer.  lUrrr^ 

Ro.  Pricb^ 
j£FF.  Gilbert* 


Price  C9;ai?!j^  Edge.  MitAnyTiim 

Siro^ire,  22d  February  1720. 

h^HE  Bill  ftatcd,  that  Sfr<w/>,  Earl  of  JSriJgwaterf  being  impro-  An  irtue  diVeft- 
'■'   priator  and  reftor  of  the  parfonage  and  rcftory  of  Elle/mere,  *^  *°  J*^'-  ^^tj 
ia  the  county,  of  Salop,  aiid  entitled  to  the  tithes  of  hay  and  land  cJle^'ZIlf* 
of  all  forts  of  grain,  as  W'heat,  oats,  barley,  rye,  pcafe,  beans,  fonTt  Half  Col- 
and  all  other  forts  of  grain  whatfdever  in  kind,  happening,  &c.  «''»»"  theparijh 
within  the  fiiid  parifli  and  the  titheable  places  thereof,  and  par-  °^  E^W"*^*  *" 
ticularly  within  the  townfhip  of  Elkfmere^  did,  by  indenture  ^J^*^"",^  in 
dated  the  fixteenth  of  Ji/iy,  in  the  lifth  year  of  ^een  Anne,  the  townihip  of 
for  the  conQderations  therein  mentioned,  demife  to  /f^.  Stuan-  French^  or  in  the 
mck  the  tithes  of  all  the  corn,  grain,  and  hay,  arifing,  &c.  townlhip  of  fi/- 
within  the  faid  tb^vnfl^ip,  to  hold  to  him,»  his  adminiftrators,   ^'^'* 
executors,  and  ailigns,  for   twenty-One   years,  at  twenty-onc 
pounds  a-year  ^   and  that   by  indenture  of  leafe,  dated   the 
twenty-fifth  of  March  1718,  the  faid  W»  Swanwick  did  demife 
to  the  plaintiffs  all  the  tithes  aforefaid  arifing  yearly  within  the 
faid  townfliip,  to  hold  to  them,  their  executors,  adminiftrators, 
and  affigns,  at  the  yearly  rent  of  twenty-eight  pounds,  ten 
fhillings  (faving  and  excepting  to  the  faid   W.  S*ivan*tuick  the 
tithe  of  hay  of  fuch  lands  as   (hould  be   occupied  by  him, 
provided  that  fuch  lands  did  not  exceed  fix  acres)  ;  that  by 
virtue  of  the  faid  indenture  of  leafe  the  plaintifi^  became  entitled 
to,  ind  ought  to  have  and  receive  all  the  tithes  of  garbe,  blade 
corn,  grain,  and  hay,  yearly  arifing,  &c.  within  the  faid  townfhip 
(fave  the  tithes  as  aforefaid  referved  to  the  faid  IF.  SivanwickJ  } 
that  the  defendants  had,  ever  fince  the  twenty-fifth  of  March 
1718,  been,  and  flill  are,  owners  and  occupiers  of  feveral  lands 
lying  in  the  faid  townfhip,  called  the  Half  Caicott^  containing 
about  fix  acres,  which  have  been  fown  with  wheat,  oats,  barley, 
ryei  peafe,  beans,   or  other  grain,  and  whereon  grafs  and  hay 
hath  arifen  and  grown,  and  been  by  them  mowed,  reaped,  cut^ 
sod  taken  away^  without  fetting  out  the  tithes    thereof,  or 
xoaking    any   fatisfaftion  for   the  fame.    The  bill  therefore 
prayed  a  difcovery  of  the   fame,   and  of  the  quantities  and 
values  of  grafs,  wheat,  and  other  grain,  carried  away,  and  fo^ 
anaccoont,  ^ 

The  defendants  faidj  that  neither  of  them  knew  that  the  Earl 
rf  Bridgwater  is  impropriator  of  the  faid  reAory ,  and  entitled  to 

M  7,  all 
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P«ic«         all  fhc  faid  tithes,  or  that  he  demifed  the  fame  to  Swamotciy 
S^QE.         ^^^  ^^  *^  ^^^  plaintiffs  j  but  they  faid  that  they  had  heard  - 
fo. 

The  defendant  Jack/on  denied,  that  he  pofiefled  any  lands  in 

Ellefmere  townfhip  in  the  faid  years  ;  but  admitted,  that  he  had 

,  one  year  rented  the  tithes  of  French  townfhip,  lying  alfo  in  the 

faid  parifli  ^  but  faid^  chat  it  was  a  diftindt  tithing,  and  taxed 

feparately  from  Ellefmere  townfhip. 

The  defendant  Edge  faid,  that  for  one  year  he  had  alfo  rented 
the  faid  tithes  of  French  townfhip,  and  alfo  the  Half  Calcott 
lying  therein  \  that  the  faid  piece  laid  fallow  for  one  year  v 
that  about  Michaelmas  1 7 1 8  he  fowed  it  with  wheat,  the  tithes  of 
which  were  four  thravcs  and  eight  fhaves,  and  were  worth  one 
pound,  eight  fliiliings  ;  that  be,  as  tithman  o{  French^  took  away 
the  faid  tithes  to  his  own  ufe  ;  that  in  the  faid  year  he  had  fome 
hay,  the  tithe  of  which  was  worth  one  penny,  and  which  he  had 
alio  taken  away.  He  alfo  faid,  that  he  held  other  lands  in  the 
faid  townfhip,  the  tithes  of  all  which  the  plaintifis  either  took 
away  in  kind  or  in  money.  He  faid  alfo,  that  for  thirty  years 
pafl  he  and  his  father  had  rented  a  clofe,  called  the  Half  Cakettf 
which  adjoined  to  Mr*  Longford's  Half  Calcoity  and  which  be 
believed  to  have  been  formerly  one  clofe,  though  now  divided  \ 
that  both  of  them  are  of  equal  quantity,  and  lie  in  the  townfhip 
and  tithing  of  French ^  and  not  oiEllefinere  ;  and  that  when  they 
have  been  fown,  the  tithes  have  always  been  paid  to  the  towSf 
ihip  of  French* 

The  plaintiffs  replied ;  the  defendants  rejoined ;  and  witneffes 
were  examined  on  both  fides ;  and  the  caufe  came  on  to  be 
heard  only  againfl  the  defendant  Edge  ;  and  upon  reading  an 
indenture,  dated  the  iirfl  of  july^  in  the  fixtlryear  of  Jama  the 
Firfly  purporting  to  be  a  purchafe  deed  by  the  anceftors  of  the 
faid  Langfords  of  the  premifes  in  difpute,  called  Langford  Half 
Calcott ;  and  upon  reading  the  proofs  taken  in  the  caufe  on  both 
iides  ;  and  upon  fiill  debate  i 

It  is  ordered  by  the  Court,  that  the  following  iifue  be 
tried,  viz.  ^*  whether  the  piece  or  parcel  of  ground  in  the 
<<  pleadings  mentioned,  called  or  known  by  the  name  of 
«  Langftrd's  Half  Calcott,  lying  in  the  faid  parifh  of  Etlefmeri) 
**  in  the  county  of  Salop,  or  any  and  what  part  thereof,  is  iituatei 
«^L  ying,  and  being,  in  the  townfhip  and  tithing  of  the  tovB- 
•*  ihip  ol  Ellefmere,  or  not  r* 

And  it  is  further  ordered  by  the  Court,  by  confent,  that  1 
Tiew  be  had  by  the  jury  of  the  laid  prci^iifes* 

Afid 
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And  the  further  confideration  of  this  caufe  is  adjourned  until 
die  return  of  the  pojlea  (a)* 

The  Covrt  Fulu 


{a)  On  the  aift  NoYcmber  1695, 
Michaelmas  Tcmi,  7.  Will.  3.  Oitiue/I, 
the  vicar  of  £l/efmere,  filed  his  bUl 
agtinft  Bartom  for  the  vicarial  tithes, 
particularly  for  the  agiilmcnt  tithes  of 
a  meiTuage,  called  ^r/'/z,  with  the  lands 
thereunto  belonging,  in  the  townfhip 
of  DfddfefioM,  in  the  faid  pariih.  The 
defendant  iiid»  th^t  no  tithes  had  ever 


been  paid  for  the  faid  farm ;  and  jnfifled, 
that  it  was  tithe  free  But  on  reading 
the  depofitions,  thic  Court  orderod 
the  defendant  to  iiccount  for  the  tithe 
herbage  for  the  time  the  cattle  and 
horfes  were  fed  and  depaflured  on  his 
grounds  during  the  tjine  iUtcd  in  tho 
bill. 


t6s 


Pbtcs 

again/f 
SnCJU 


Hicks  againji  Golding. 

Wiltjlnre^  6th  February  1 7  20. 


HilartTirm 
7.  Gio.  I. 


'T^HE  bill  ftated,  that  the  plaintiff,   for  thirty  years  paft,  had  The  rcaor  of 

^    been,  and  is,  reftor  of  Broughton  Gifford^  in  the  county  of  ^'^Z^^    ^'f- 

»%/,  and  entitled  to  the  tithes  arifmg  in  the  faid  reftory  ;  that  ^:"*'*  .!"_f[;('; 

,'--  .,  o  .,  ,'',  Jmrcp  IS  entitled 

ine  defendant,    m   the   year    171 1,    occupied    meadow   and  to  ihe  tithes  of 
paihire  ground  in  the  faid  parifh,  and  alfo,  about  calving  time  Huttoa't     Land 
in  the  faid  year,  other  grounds,  on  which  he  kept  divers  cows  *"^     Mucb.irs 
for  a  length  of  time,  and  then  depaftured  them  during  the  reft  -^'-^  »*"  ^i"^'* 
of  the  year   on  his  own  lands  ;  and  that  he,   fome  few  days 
before   they    calved,    drove  feveral  cows  on    Button'^  LnnJ^ 
irherc  they  calved  :  that  he  had  alio,  during  three  years,  occu- 
pied meadow  and  pafture  land,  on  which  he  had  fed  fevf^ral  dry, 
barren,  and  unprofitable  cattle  5  that  particularly  in  the  year 
1 7 19  he  occupied  four  acres  of  meadow  in  Mitchell  Mead^  and 
cut  and  carried  away  the  hay  of  the  fame,  without  fetting  forth 
the  tithe  thereof,  or  making  any  recompence  to  the  plaintiff', 
pretending   that   the  lands  he  rented  of  Huttoii  were  under  a 
compofition  with  the  plaintiff*.    The  bill  therefore  prayed  a  dif» 
cpyery  of  (quantities  and  values,  and  account  for  the  fame* 

•  The  defendant  admitted  the  plaint ifi^to  be  re£lor  of  the  parifli, 
and  entitled  to  the  tithes  in  the  bill  fct  forth  \  that  he  occupied 
lands  of  his  own  to  the  value  of  feventy  pounds  a-year,  and  no 
more  \  and  that  he  had  removed  the  cattle  from  thofe  lands 
into  other  lands  ;  that  he  did  fo  on  account  of  the  other  lands 
paying  tithes  by  compoiition,  and  of  his  ufually  keeping  his  cattle 
during  the  winter  feafon  in  hpufes  and  flails  until  the  inclement 
weather  abated ;  that  he  had  driven  about  nine  cows,  which 
were  then  with  calf,  from  the  faid  houfes  and  ffalls  on  his  own 
lands  into  Huttorfs  Lands^  to  prevent  the  calves  from  being 
injured  ;  that  it  was  his  cuflom  always  on  the  approach  of 
fpring  and  calving  time  to  drive  his  cows  from  the  faid  houfes 
and  ftalls  to  the  befl  ground  he  could  get,  whether  within  the 
faid  pariih  or  in  the  adjacent  parifhes,  to  preferve  the  calves  } 
and  that  the  fame  was  not  done  with  any  deffgn  to  wrong  the 

M  3  plaintiff) 


i(j(r 


DECREES  IN  TITHE  CAUSES 
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plaintiff}  that  he  rented  land  of  Hutton  in  the  ycaf  1711,  in 
which  there  were  calved  nine  calves  ;  and  that  he  had  fourteen 
loads  of  hay  one  year  with  another  arifing  on  the  lands  in  the 
bill  mdhtioned.  He  averred,  that  the  tithes  of  all  his  lands  in 
the  faid  parifh  were  not  worth  above  forty-four  (hillings  a-year 
g^eat  and  fmall,  which  he  had  ufually  paid  to  the  plaintiff, 
and  was  willing  to  do  fo  in  future  j  that  he  juftly  paid  every  tlung 
that  was  due  for  tithe  for  hay  and  apples  and  other  fruit  during 
the  preceding  year  ;  and  that,  during  the  laft  fummer,  he  had 
given  the  plaintiff  notice  to  take  his  tithe  in  kind,  but  that  he 
had  never  come.  He  confeffed,  that  he  occupied  twenty  acres  in 
Mitchell  Meady  and  averred,  that  he  had  paid  the  tithes  for  all, 
except  ^he  faid  four  acres,  which  he  infilled  were  tithe  free  ; 
and  denied  that  the  plaintiff  or  his  predcceffor  had  ever  received 
tithe  thereof.  He  alfo  averred,  that  he  had  paid  to  the  plaintiffj^ 
or  tendered  to  him,  all  his  juft  dues  \  and  that  he  was  willing 
to  pay  the  forty- four  {hillings  a-year,  which  the  plaintiff  had 
refufed  to  accept. 

The  plaintiff  replied  ;  the  defendant  rejoined  ;  and  witneffe$ 
were  examined  on  both  fides  ;  and  upon  reading  the  proofs  in 
the  cauie  \ 

It  is  ordered  bt  the  Court,  that  the  defendant  (hall 
and  do  forthwith  come  to  an  account  with  the  plaintiff  before  the 
deputy  remembrancer  for  all  the  tithes  and  titheable  matters  fo^ 
fhe  faid  years  by  the  faid  bill  demanded. 

The  Court  Full. 


IfxiARTTltlf 

7.  Cso.  ](. 


The  vscar  of 
L^antilio,  with 
the  cliapelry  of 
Tenrojt  annexed. 
In  the  coanty  of 
Monmouth  yC\aL\rc\i 
tbetlihesofhay, 
clover,  and  do- 
verfeed,inL/^ff« 
tifio  and  Ptnrofe 
and  in  the  De- 
mefne  Lands  of 
the  free  chapel 
in  Llanway-  CiU 
titd. 


•  

PowEi^L  againjl  Powell. 

Montmuthjhirey  2^d  February  1720, 

^T^HEcafe  ftated,  that  the  plaintiff  was,  in  the  year  1713,  duly 
^  indufted,  &c.  into  the  vicarage  of  Llantilio  and  chapelry  of 
Penrofei  in  the  county  of  Monmouihy  and  entitled  to  the  tithes 
and  other  things  thereto  belonging,  particularly  to  the  tithes 
in  kind  of  clover  grafs,  hay,  clover,  clover  feed,  bmbs, 
wool,  apples,  and  other  fmall  tithes ;  that  the  defendants,  for 
fix  years  paft,  had  occupied  and  held  feveral  lands  therein, 
from  which  they  had  cut  clover  grafs,  clover  hay,  and  clover 
feed,  and  on  which  they  had  lambs  yeaned,  and  other  tithes, 
the  tenth  whereof  ought  to  have  been  fet  out  and  paid  to  the 
plaintiff  for  tithe ;  but  that  they  pretended  he  was  not  entitled 
thereto.  The  bill  therefore  prayed  a  difcovery,  and  fatisfadtion 
for  the  fame. 


DURING  THE  REIGN  OF  GEORGE  THE  URST.  1^7 

The  defendant  Smart  faid,  that  he  believed  the  plaintiff  was       Powiil 
legal  vicar,  and  entitled  to  the  vicarial  tithes  and  dues  arifing  in       p'o^^^lj^ 
the  faid  parifh,  and  in  Chakeley  ;  but  he  denied  that  he  was  enti-  -,     .  ^    /^ 
dcd  to  all  tithes  in  kind,  for  that  there  was  z*modus  in  Llantilio  ^^^^^  t*he  plain- 
Creffenej  of  twopence  a  day's  math,  payable  in  lieu  of  the  tithes  of  tiffisvicar  j  but 
all  grals  and  clover  cut  or  mowed  for  hay  or  feed ;  and  that  in  fay,  there  is  • 
and  through  theparHh  and  chapelry  of  Pmrofe^  except  in  three  m^^^'^tUnfji^ 
meadows,  there  was  a  like  modus  or  one  penny  a  day  s  math  ;  ^^^^^    ^^    .^ 
and  he  faid   that  all  former  vicars,  time    immemorial »   had  Pinrojemii  Uatf 
ac  epted  fuch  fwoJi^j ;  that  the  plaintiff  himfelf,  for  fomc  years,  «wj>  of  id.    a 
had  fubmittcd  thereto ;  and  that  tithes  in  kind  of  fuch  hay  and  ^f^  "«*'*»  <*^ 
feed  had  never  been  paid.     He  admitted  that  he  held  feveral  •„  Jeu  of  ihi 
lands,  during  the  faid  years,  from  which  he  had  cut  hay  and  ^fjfX\%%  thereof^ 
clover  5  and  faid,  that  he  was  ready  to  pay  the  faid  modufes^ 
which  he  had  duly  tendered  to  the  plaintiff,  amounting  to  three 
(hillings  and  eight  pence  for  forty-four  days  math  of  hay. 

The  defendants,  the  Powells^  admitted  the  plaintiff  was  vicar, 
but  infided  on  the  faid  modttfes  ;  and  faid  that  they  had  cut  the 
like  quantity  of  hay,  and  had  tendered  for  the  fame  one  ftiilling 
for  the  year  1 7 1 7  ;  and  that  they  had  fatislied  the  plaintiff  for 
all  their  tithes  for  the  preceding  years. 

The  defendant  Crcfts  faid,  that  neither  the  plaintiff,  nor  any  «nd  that  the  free 
fcMrmcr  vicar,  was  entitled  to  any  tithes  or  offerings  from  or  out  ^^^V"^^,  ^^"' 
of  her  ancient  free  chapel  of  Llanwcur  Gligeed,  or  ike  Grange  or  tithcfrccis'hav- 
Demefne  Lands  thereto  belonging,  and  wherewith  it  was  anciently  ing  been  pared 
endowed,  or  to  any  modus  or  corapofition  in  lieu  thereof;  that  ofthcpoflciTions 
flic  and  her  ancedors  had  been,  above  one  hundred  and  fifty  ^f  ^^^  *^*^'  ^ 
years,  owners  and  occupiers  of  the  faid  chapel,  exempt  from  all 
tithes ;  that  the  faid  grange,  chapel,  and  lands,  were  afforted 
out  of  the  ancient  free  forcd  of  Grofmounty  within  the  bounds  of 
the  faid  parifh  of  Llanillio  Grojfenny^  and  were  part  of  thbfc 
poffcffiotvs   and  demefne  lands  of  the  abbey  of  Door^  of  which 
the  abbot  and  monks  were  feifed  at  their  diffolution  ;  and  that 
they  were  entitled  to  all  tithes  thereof,  or  elfe  had  held  the  fame 
exempt  from  tithes  \   that  the  faid  abbey  and  lands  came  to 
THE  CROWN  on  the  diffolution  of  the  faid  abbey  \  that  the 
CROWN  had  granted  the  fame  to  thofe  under  whom  flie  claimed  ; 
and  that  the  fame  had  been  ever  fince,  and  time  out  of  mind^ 
enjoyed  exempt  from  all  tithes  to  the  vicar  or  impropriator  \ 
that  {he  had  never  heard  of  any  tithes,  duties,  or  offerings 
being  claimed  by  any  vicar  in  refpe(S  of  the  faid  lands  and 
premifes  ;  and  therefore  Ihe  infilled,  that  (he  ought  not  to  pay 
any  tithes  or  dues  in  reipe£t  thereof.     She  admitted  that,  in 
the  yeat  17^7,  ihe  had  occupied  other  lands  in  that  parifh,  from 
which  (he  made  a  hog&ead  of  perry,  for  the  tithe  of  which 
the  plaintiff  had  accepted  one  Shilling  dnce  the  fuit  began  \ 
and  that  (he  had  mowed  from  fuch  other  lands  one  day's  math 
cf  doverandgrafs  mixed  \  and  infiftedj  that  the  modus  of  two« 

M  4  pence 
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Powitt  pence  a  day's  math  extends  over  all  the  parifti  (except  tho 
againfi         grange  and  lands  fo  exempted),  and  that  the  fame  had  bccii 

Pow^ti,.  conftantly  paid  and  accepted  by  the  plaintiflF's  prcdcceffors  | 
and  {he  averred,  that  fhe  was  ready  and  willing  to  pay 
according  to  the  modus  for  two  days  math  of  hay  cut  from  the 
faid  lands  not  exempted  from  tithes. 

The  caufe  The  plaintiff  replied  ;  the  defendants  rejoined  ;  and  fevcral 

^^^»  v^itneffes  were  examined  on  both  fides  ;  and  the  caufe  came  on 

at  the  defendant's  requeft  ;  and  upon  hearing  tounfcl,  and  what 
was  alledged  by  t&em  for  all  the  faid  parties  ; 

tnd  an  the  dc-  The  Court  declared,  that  they  faw  no  caufe  to  give  the  com- 
lendants  diOnif.  plainant  any  relief  in  the  premifes  ;  and  therefore  ordered  and 
^  adjudged,  that  the  faid  feveral  defendants  be  abfolutely  difmiffed 

out  of  this  court  from  the  faid  bill,  and  the  matters  and  things 
therein  contained,  with  cofts  to  be  taxed  by  the  deputy  remem^ 
brancer  of  this  court,  to  whom  it  is  hereby  referred  to  tax  the 

fame* 

Tixo.  Burt. 

Ro.  Price* 


IIimiitTmm  Jones  againjl  Davies  and  Winn^ 

7.  Gio,  X.  * 

Fltnijlnre^  22d  February  1720. 

The  reftcr  of  'TTHE  bill  ftated,  that  the  plaintiff  was  inilituted,  &c.  into  the 
Banior^'ii^  Flint ^  A  pariflx  and  parifh  church  of  Bangor,  in  the  county  of  Flinty 
jblre,  is  entitled  ^^^  j^g  J  bccTi  rc^tor  there  for  many  years  paft,  and  by  virtue 
b^"c  for^depaf-  thereof  had  become  entitled  to  all  manner  of  tithes  arifing 
turing  fliccp  fed  therein,  and  particularly  to  the  agiftment  and  tithe  herbage  of 
Ibr  the  butcher,  ^11  barren  and  unprofitable  cattle  dcpailured  on  any  lands  in  the 
and  barren  and  fjjjj  pariflx  j  that  the  defendants,  for  feveral  years  paft,  had  been 
wnprofitabccat-  Q^^j^gj.g  or  occupiers  of  lands  therein,  whereon  they  had  depaf- 

tic  on  tlic  lards  ,    j  '^    ,  1  '     v  1  1         ''i  - 

called  tie  DM  tufcd  fcveral  dry,  barren,  and  unprontable  cajtle  ;  that  particu- 
Bangor^tbeNun-  laHy  the  defendant  Wifin  had  held  and  occupied  a  parcel  of 
uJo'V€r,tkerynd,  land  in  that  parifli,  called  the  Vole  Batigor;  then  divided  into  two 
Mid  tbe  Bijfiiax  ^^^^^\^^  jjnd  another  parcel,  called  the  Nuntefover  j  that  during 
^  ^'  the  faid  time  he  had  depaftured  thereon  divers   unprofitable 

cattle,  and  had  fatted  (heep  for  the  butcher  without  paying  any- 
thing for  the  agiftment  or  tithe  herbage  thereof,  though  the 
tithes  amounted  to  eight  pounds  a-ycar  j  that  the  defendant 
Davies^  for  two  years  paft,  had  been  owner  or  occupier  of  a 
parcel  of  land  in  the  faid  pariih,  called  the  Tyrod^  and  alfo  of 
another  parcel,  called  Bryiax  Dongrey,  and  had  depaftured  the 
fame  with  unprofitable  cattle  and  iJiecp  for  the  butcher,  for 
which  he  ought  to  have  paid  tithes  yearly,  according  to  the 
value  of  the  lands.  The  bill  therefore  prayed  a  difcovery  of 
quantities  and  values^  and  an  account  for  the  fame. 

lie 
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The  defendants  admitted,  that  the  plaintiff  was  indu£led  into        Jown 
llic  faid  reftory,  and  entitled  to  all  tithes  ariiing  thereini  except         ^g^^ 
the  agiftment   and  tithe  herbage  of  barren  and  unprofitable    ^*Il"  ^^^ 
cattle  depaftured  on  certain  land  there  bj  the  inhabitants  of  the 
faid  parifh. 

The  defendant  Davies  admitted,  that  for  two  years  paft  he 
had  been  occupier  of  a  parcel  of  land,  called  Tyrod  and  BryncoQ 
Dongreyt  and  had  depaftured  thereon  fome  unprofitable  cattle. 

The  defendant  Jflnn  admitted,  that  for  fix  years  paft  he  had 
occupied  land,  called  the  Dole  Bangor  and  Nuntefovery  and  had 
grazed  thereon  fome  unprofitable  cattle. 

And  both  the  defendants  admitted,  that  they  had  not  paid  or  ^f  the  pretend- 
allowed  anything  in  lieu  of  tithe  herbage  for  fuch  unprofitable  ed  cuftom  tiut 
cattle ;  but  alledged,  that  they  had  refufed  fo  to  do,  becaufe  that,  the  landholdecs 
during  all  that  time,  they  had  been  inhabitants  of  the  faid  pa-  ^^     exempted 
riih,  and  had  paid  other  tithes  in  kind,  according  to  cuftom,  to  ^^^  ^J  J^Z^ 
the  plaintiflF,  and  the  plaintiff  had  made  no  demand  of  tithe  „^g  Hfiex,   on 
herbage  until  lately ;  and  they  infifted,  that  they  were  exempted  paying  aU  ttbm 
from  payment  of  any  fuch  tithes  for  the  agiftment  or  depafturing  *'*^^h  *»  W* 
of  unprofitable  cattle  on  the  faid  lands  ;  for  that  the  occupiers 
ofland  in  the  faid  parifh  who  refide  there  are,  as  they  conceive, 
exempted  from  fuch  tithe  herbage  by  the  cuftom  of  the  faid 
parifh,  or  otherwife  by  law,  on  payment  of  their  other  tithesj  no 
fuch  inhabitant  having  ever,  to  their  knowledge,  paid  to  the 
rcftors  of  the  faid  pariih,  or  to  their  farmers,  any  tithe  herbage^ 
or  any  fatisfa£tion  for  the  fame,  for  unprofitable  cattle  by  them 
depaftured  in  the  faid  parifh. 

Tlie  plaintiff  replied}  the  defendants  rejoined ;  and  witncfles 
were  examined  oq  both  fides  \  and  upon  hearing  counfcl  on 
both  fides ;  ^ 

The  CoyRTwas  fatlsfied,  that  the  plaintiff  is  entitled  to  have 
tithes  from  the  defendants  for  the  barren  and  unprofitable  cattle 
fed  on  their  refpeftive  grounds  within  the  faid  parifh  ;  and 
therefore  ordered  and  decreed,  that  the  faid  defendant 
Ihall  account  with  and  fatisfy  the  plaintiff'  for  the  agiftment  or 
tithe  herbage  of  the  unprofitable  cattle  by  them  refpeftively 
depaftured  on  the  feveral  clofes  of  land  in  the  bill  mentioned 
for  the  feveral  years  therein  charged  ;  the  taking  of  which 
account  is  hereby  referred  to  the  deputy  remembrancer. 

In  obedience  to  the  faid  decree,  the  deputy  remembran- 
cer made  his  report,  dated  the  twenty-fixth  of  June  laft  ;  and 
upon  reading  the  faid  decree  and  report,  no  exceptions  hav« 
ing  been  filed  thereto. 

It  is  ordered  bt  the  Court,  on  the  feventh  of  July  iTZif 
that  the  faid  report  be  ratified  and  confirmed,  and  that  the 
defendants  ihall  refpe^vely  fatisfy*  and  pay  to  the  plaintiff  the 

feveral 


n 
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joNEi        feveral  funis  fo  reported  due  for  their  agiftment  tithes,  together 
n^^^        ^ijt  the  plaintiflPs  cofts,  to  be  taxed  by  the  faid  deputy. 

^*''"-  BoRT,  Chief  Baron. 

Pric£|  Baron. 

■ 

^Tgeo^"**  Pye  tff^/«^  Rea. 

Monmouthfhlrej  I'jth  April  X721. 

The  vicar  of  'T^HE  plaintiff,  as  vicar  of  the  vicarage  and  parifli  church  of 
i^S«  i^n*  Dixton^  in  the  county  of   Motimouthy  ftated  by  his  bill, 

tiH«l  to'*  Uie  *^**  ^^  ^^>  ^^^  ^^^  ^^^  years  paft  had  been,  lawful  vicar  there, 
tithes  of  Priory  s^ud  ought  to  have  had  and  received  all  tithes  of  coppice  wood, 
XPmJ  in  kind,  and  all  fmall  and  minute  tithes,  oblations,  offerings,  and  other 
^  C  Bimb,  7ft.  profits   whatever,  and  all  portions,  compofitions,  rates,   and 

payments  in  lieu  of  tithes,  or  fome  fatisfatSlion  in  lieu  of  the 
fame  yearly,  which  by  common  right  or  cuflom,  time  out  of 
mind,  have  been  due  or  payable  to  his  predccefTors  \  that  all  and 
every  perfon  and  perfons  owners  and  occupiers  of  meffuages, 
gardens,  lands,  and  grounds  at  all  times  juMy  paid  or  ought  to 
pay  tithes  in  kind,  or  make  fome  fatisfaftion  ;  that  the  de*- 
fendant,  for  three  years  pad,  had  been  owner  and  occupier  of  a 
large  coppice  wood,  called  Priory  Woody  and  of  other  coppice 
woods  and  underwoods  there,  and  had  felled  and  cut  down  the 
fame,  and  made  thereof  one  thoufand  cords  of  wood^  and  had 
fold  great  quantities  of  hoops  of  afh  and  other  trees  from  the 
wood  fo  fallen,  without  fetting  out  the  tithes  thereof,  or  making 
any  fatisfadion  for  the  fame,  on  a  pretence  that  the  faid  woods 
are  exempted  from  the  payment  of  tithes  in  kind,  and  liable  only 
to  a  certain  modus  in  lieu  thereof.  The  bill  therefore  prayed  a 
full  difcovery,  and  an  account  for  the  fame. 

The  defendant  admitted,  that  the  plaintiff  was  vicar  as  dated 
in  the  bill,  and  entitled  to  all  tithes  perfonal,  predial,  and 
mixed  {a)  \  but  he  denied  that  either  the  plaintiff  or  his  prede- 
ceffors  had  any  right  to  the  tithes  of  the  faid  woods.  He  admit- 
ted,  that  he  had  been,  for  feveral  years  paft,  owner  of  Ptiorf 
Wood  \  that  it  was  formerly  part  of  an  ancient  meffuage  and 
lands,  called  Priory  Eftate^  or  the  demefnes  of  the  ancient 
diffolved  priory  oi Monmouth ^  fituate  in  the  parifh  of  Saint  MoT" 
garet  \  and  that  the  faid  Priory  Eftate  and  Priory  Wood  ^rt^\ 
exempt  from  the  payment  of  tithes,  and  fo  had  been  enjoyed 
.time  out  of  mind  ;  for  that  Monmouth  anciently  was  a  cell  to 
the  abbey  of  Saint  Florence^  at  Samures  ;  that  one  WilienocbuSi 

(a)  It  feems  to  have  been  contended  otherwife  ;  but  it  is  faid,  thst  this  gene* 

in  this  cafe,  on  the  part  of  the  defend-  rai  admiflion  that  he  was  entitled  to  all 

ant,  that  the  vicar  ought  to  have  fliewn  forts  of  tithes,  had  rendered  it  nnneccf' 

in  the  bill  a  fpccial  title  to  the  tithes»  fary.     S.  C.  fiunb.  /su 


cither  by  endowment^  prefcription,  or 


t&ea 
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tEcn  lord  of  Monmouth^  built  a  church  in  his  caftle  of  Monmouth  f\* 

to  the  honour  of  God,  Saint  Mary,  and  Saint  Florence^  and  gave         ^^"^ 
it  in  perpetual  alms  to  the  monks  of  Saint  Florence^  at  Samures^ 
from  whence  he  ufed  to  call  the  monks  to  live  and  ferve  in  the    I 
faid  churchy  and  for  their  encouragement  gave  them  poileffions 
in  lands,  churches,  and  tithes,  and  three  plough  lands  near  bis 
caftle  of  Monmouthy  as  by  the  charter  of  foundation,  memoran- 
dums, and  records  will  appear ;  that  the  priory  of  Monmouth 
afterwards  continued  for  fome  time  in  the  hands  of  fome  of  the 
monks  of  Saint  Florence  till  the  diflfolution  of  the  alien  priories 
in  the  reign  of  Henry  the  Fotfrth  or  Henry  the  Fifth  ;  that  after 
the  faid  diilblution,  the  faid  priory  and  wood  were  given,  fettled, 
or  annexed  to  the  abbey  of  Saint  Saviour^s,  in  Bermondfey,  and 
therewith  held  ;  that  afterwards,  in  the  year  1533,  Robert^  then 
abbot  of  the  exempted  monaftery  of  Saint  Saviour y  in  Bermondfey^ 
gave  the  priory  of  Monmouth  to  one  Richard  Tailhujfe^  his  brother 
monk,  with  full  licence  for  him  to  govern  there  ;  that  afterwards 
the  faid  Richard  Toilbujfe,  as  prior  of  Saint  Saviour's^  and  his 
(convent,  enjoyed  the   fame,   and    granted  leafes   thereof    to 
tenants,  as  appears  more  fully  by  the  records  and  accounts  in  thp 
alienation  ofHce  ;  that  at  the  diflblution  of  ^bbies  in  the  reign 
of  Henry  the  Eighth,  the  faid  priory  came  into  the  hands  of  the 
CROWN,  and  remained  in  the  crown  until  the  reign  of  Fhi/if 
end  Mary  \   that  in  the  fourth  or  fifth  years  of  their  reign,  the 
faid  diflblved  priory^  of  which  the  Priory  Wood  was  part,  wa^ 
granted  to    Gregory   Price  and    X,  Kerry,  and  their  heirs,   as 
appears  by  the  grant  in  the  augmentation  office  ;  that  the  faid 
Gregory  Price  and  T,  Kerry,  after  fuch  purchafe,  conveyed  the 
fame  to  TTtomas  Williams ;  that  the  faid  Priory  FJlate  continued 
in  the  name  and  family  of  Williams  by  intermediate  fettlement  y 
and  that  the  feveral  branches  of  it  fucceffively  enjoyed  the  fame, 
together  with  the  faid  Priory  Wood,  exempt  and  free  from 
payment  of  any  tithes,  and  without  any  demand  or  fuit  con* 
ccrning  the  fame,  from  the  time  they  were  purchafed  by  Thomas 
Williams  until  the  reign  of  William  thf  Third,  when  there  was  a 
fallage  of  all  or  part  of  Priory  Wood  s  one  John  Williams,  fincc 
deceafed,  being  then  owner,  and  in  pofleffion  thereof ;  that  the 
faid  John  Williams,  before  his  death,  fold  the  fame  to  the 
defendant ;  that  at  that  time  one  Richard  Vaughan  being  vicar  of 
Dixton,  and  claiming  the  tithes  of  that  fallage,  brought  his  bill 
in  this  court  to  impeach  the  title  of  the  faid  John  Williams^ 
he  having  mortgaged  the  fame  ;.  and  that  the  faid  John  Wi/liams^ 
inflead  of  defending  his  right,  compounded  for  the  tithes  ;  which 
is  the  only  indance  in  which  any  tithes  have  ever  been  paid  for 
the  faid  coppice  woods,  or  other  titheable  things,  happening  in 
Priory  Wood  s  auid  he  gave  in  an  account  of  the  fallage  of  the 
fame. 

The  plaintiff  replied  ;  the  defendant  rejoined ;  and  witnefles 
^ere  examined  on  bpth  fides  j  and  upon  reading  the  depoiitions 
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K^A. 


Pts  on  both  fidesj  and  divers  proofs  in  the  caufej  and  on  fall 

M£ai«ll        debate, 

It  is  ordered  bt  the  Court,  that  the  defendant  do 
forthwith  account  with  the  plaintiff  for  the  tithes  demanded  by 
his  bill.  And  it  is  referred  to  the  deputy  remembrancer  to  take 
the  fame. 

In  obedience  to  which  order,  the  deputy  made  his  report, 
dated  the  twenty-third  of  December  laft  ;  and  upon  reading  the 
faid  decree  and  report,  and  no  exceptions  filed,  it  is  ordered 
by  the  Court,  on  the  firft  of  February  1 721,  that  the  faid  report 
be  ratified  and  confirmed,  and  that  the  faid  defendant  do  forth-^ 
with  pay  to  the  plaintiff  twenty-nine  pounds,  nine  {hillings, 
and  ninepence,  for  his  tithes  fo  reported  due,  together  with  his 
cofts  to  be  taxed. 

Tho.  Burt. 

Ro.  Price. 

Ja.  Montague. 

F.  Page. 


lASTEtTiiif,  Lewis  agahijl  Golding. 

^*     *  '    ■  Wihfjire^  ^th  May  17 2i. 

The  reaor  of  'TPHE  bill  ftated,  that  the  plaintiff,  for  feven  years  paft,  had 
Cbalfo/d,  in  ^  been,  and  ftill  was,  reftor  of  the  reftory  of  Great  Cbalfield^ 
WiltfiireyiAMU  Jn  thc  county  of  WiltSy  and  entitled  to  all  forts  of  tithes  in 
ded  to  tl^  tithes  j^j^j  arifing  therein  5  that  the  defendant,  for  feveral  years,  had 
Farm^  occupied  a  large  quantity  of  land,  which  he  had  fown  with  wheat, 

barley,  rye,  hemp,  beans,  peas,  and  other  grain,  or  mowed  for 
hay,  and  had  alfo  fed  cattle  thereon,  the  tithes  of  which  he  had 
carried  away,  without  giving  the  plaintiff  any  fatisfaftion  for  the 
fame  }  that  he  alfo  fed  and  depailured  on  the  faid  lands  many 
cows,  from  which  he  had  milk  and  calves^  and  had  alfo  fed 
thereon  feveral  barren  cattle  and  mares,  which  brought  colts ; 
that  he  alfo  had  fows  which  had  pigs,  and  fheep  which  had 
Iambs  and  wool ;  and  that,  to  defraud  the  plaintiff  of  his  tithes, 
he  had  fet  up  a  pretence  that  his  faid  lands  were  exempted 
from  the  payment  of  tithes.  The  bill  therefore  prayed  a  difco- 
▼ery,  and  an  account. 

The  defendant  admitted  the  plaintiff  was  reAor  of  the  faid 
parifh,  and  entitled  to  the  great  and  fmall  tithes  thereof.  He 
laid,  that  he  was,  and  had  been  for  fifty  years  laft  paft,  feifed  of 
fourteen  acres  of  pafture  groupd  in  the  faid  pariih  ;  that  daring 
the  whole  of  that  time  he  had  never  paid  any  tithes  for  the  fame, 
nor  h^d  any  ever  been  demanded,  excsept  by  one  Mr,  Polton  and 
Mr*  Deacon  ;  and  that  they,  on  his  refufing  to  pay  tithes,  had 
brought  their  bill  in  this  honourable  court,  but  had  never  pro- 
ceeded in  their  fuits  j  and  he  infifted^i  that  th^  faid  lands  wei^ 

titht 
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tithe  free,  the  fame  having  been  parcel  of  the  farm  called  Qreat        Ltwis 
Chalfieldy  which  was  tithe  free  ;  but  that  if  the  fame  was  tithe-         ^«^*t^ 
able,  the  titl\es  thereof  would  not  amount  to  more  than  five      C<»'-»«*«» 
(hillings  a-year.    And  he  fet  forth  his  titheable  mattersj  and  the 
Tilocs  thereof. 

The  plaintiff  replied  ;  the  defendant  rejoined  5  and  witnefles 
were  examined  on  both  fides  -,  and  upon  reading  the  evidence 
taken  in  the  caufe,  and  on  full  debate ; 

It  is  ordered  bt  the  Court,  that  the  defendant  fliall 
and  do  come  to  an  account  with  the  plaintiff  for  all  fuch  titheable 
matters  and  things  as  in  the  bill  are  demanded,  before  the 
deputy  remembrancer,  who  is  to  take  the  faid  account. 

Holder  agalnjl  Davis. 
EpXy  22d  Jpril  1721. 

'T^HE  bill  {lated,  that  for  feveral  years  paft  the  plaintiff  had  The  fcaor  of 
*    been  reftor  of  the  reftory  and  pariih  church  of  Eqfi  Han^  Hamnngfird,  ia 
fttftifieUf  in  the  county  of  Eje^,  and  was  entitled  to  all  great  ^/'^»     cUimt 
and  fmall  tithes  arifing  therein,  or  to  fome  modus  or  compofition  ^^^"  rr  ri^'imi 
for  the  fame ;  that  the  defendant,  for  feven  years  paft,  had  been,  p^^  jig^g^ 
and  ftiil  was,  owner  or  occupier  of  divers  lands  and  wood- 
grounds  }  that  he  had  yearly  hay  and  corn  from  the  land,  and 
firewood  and  other  wood  from  the  wood  ground ;  that  he  had 
fold  part  of  the  wood  felled,  and  had  made  the  remainder  into 
charcoal,  and  afterwards  fol4  the  fame  ^  that  he  alfo  rented  and 
had  bought  other  woods  and  wood  grounds,  and  particulai-ly 
Gipeach  K^ood  s  that  he  had  paid  fome  money  on  account  of  the 
tithes  of  thirty  acres  of  wood  ;  but  that,  on  a  pretence  that  he 
had  over-paid  him,  he  had  brought  actions  to  recover  it  back 
again.    The  bill  therefore  prayed  a  dlfcovery,  and  an  account        * 
for  the  fame. 

■ 

The  defendant  admitted  that  the  plaintiff  was  re£lor  of  the  pa*  The  defendant 
ri{h,and  that  in  one  year  he  had  bought  of  A.  Collins  the  under-  ff y«»  he  paid 
wood  growing  in  Gtgoriack  Woods^  containing  about  one  hundred  ^^^  *•  ** 
acrcs,lying  in  the  parifhes  of  Hanningfield  and  Purlej^  at  fifty  fhil-  IhT  w^'^calnH 
lings  an  acre,  whereof  twenty-five  acres  He  inEaJl  Hanmngfield^  tains  only  twen- 
which  he  had  cut  down,  and  made  a  great  part  of  the 'wood  ioto  ty.five  acres  ; 
diarcoal ;  that  foon  after  the  faid  wood  was  felled,and  before  any  *^*'  h«  dchwed 
part  thereof  was  carried  away,  he  had  come  to  an  agreement  with  J^^^^  ^JT^ 
the  plaintiff  to  pay  ten  pounds  for  the  tithes  thereof,  provided  that  he  hU 
the  faid  wood  fo  lying  in  the  faid  parifh  contained  thirty  acres ;  therefore  been 
and  that  if  it  did  not,  the  plaintiff  was  to  refund  in  proportion ;  owrpaid;  and 
that  upon  an  admeafurement  the  faid  wood  was  found  to  contain  Jefted  hT*  fc* 
only  twenty-five  acres  \  and  therefore  he  had  over- paid  for  five  tlic  balance. 
acreSj  and  for  which  the  plaintiff  was  to  refund.  He  admitted, 
that  in  the  years  17 14  and  17 15  he  had  bought  four  acres  of 

underwood 
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Ho&DtB  underwood  in  tke  fsiid  pariiOi,  which  he  had  felled,  and  converted 
H^ft  part  of  the  wood  into  charcoal,  and  had  fold  and  difpofed  of  the 
other  part,  the  tithe  of  which  he  was  willing  to  pay  out  of  the 
faid  overplus  ;  and  he  faid,  that  he  had  let  the  plaintiff  have 
thirty  ^^^/  poles,  for  which  he  alfo  craved  an  allowance  $  and 
that,  on  fome  words  happening  between  them,  he  had  caufed 
the  plaintiff  to  be  arrefted  for  the  balance,  and  for  the  amount 
of  the  ftorel  poles. 

The  plaintiff  replied  ;  the  defeiid^t  rejoined  }  and  witneffes 
Were  examined  on  both  fides. 

d^ d***b2*  IT  ^'^  ^^  ORDERED  feY  THE  CouRT,  that  it  be  Tcfcrrcd  to  the 
•n  and  the  ba"  <lcputy  remembrancer  to  take  an  account  of  all  the  tithe  woods 
lance  to  be  (not  being  timber)  which  the  defendant  had  cut  and  ufed  in  the 
FmL>  laid  pariih  in  the  years  1716, 1717,  and  1718  ;  and  alfd  for  the 

four  acres  in  the  years  1714  and  1715  ;  the  deputy  to  allow 
the  defendant  for  Jiorel poles,  and  for  what  wood  is  under  thirty 
acres,  which  the  plaintiff  is  to  repay  to  the  defendant  if  ovcr^ 
paid  ;  and  all  a^ons  are  hereby  fiajed  till  the  faid  report  is 
made^ 


TtiH.  TinM,  BtJLL  dgainji  Titt* 

7«  Gio.  I* 

Oloueefier/bire,  S^^  J^h  i72l# 

The  wAor  of  'TPHE  bill  ftated,  that  the  plaintiff,  for  twelve  years  paft,  had 
rtftwrtb^  in  ''•  been,  and  ftill  is,  lavrful  reftor  of  the  reftory  and  pariih 
CUuctfterjbire^  church  of  ToTiwofih,  in  the  county  of  Gloucejler,  and  entitled 
1^**"*  Kerb*  ^  '^  ^  tithes  arifing  therein,  or  to  fome  compofition  for  the  fame  j 
mine,  &c  of  ^#!  that,  in  the  year  17 19,  the  defendant,  as  tenant  to  Lwrd  Dude^ 
hud's Farwifituf.  occupied  therein  a  farm,  confiding  of  meadow  and  pafture 
feirsFarm,  and  ground,  and  other  lands  ;  that  he  mowed  the  grounds,  called 
CofyU  Fsrm        ^^^  q^^^^  GortySj  the  Little  Gortys,  the  Old  Hop  Tard,  and  othei* 

grounds  part  of  Gory^s  Farm,  and  made  the  grafs  into  hay,  which 
he  carried  away  without  fetting  out  the  tithes  thereof,  or  making 
the  plaintiff  any  fatisfadlion  for  the  fame  ;  that  during  the  faid 
year  he  had  alfo  .kept  fe  veral  cows,  which  had  produced  many 
calves  and  much  milk  ;  that  he  had  alfo  kept  fheep,  which  had 
yielded  lambs  and  wool,  and  had  feveral  other  titheable  things, 
for  all  which  he  ought  to  have  paid  the  plaintiff  tithes  in  kind^ 
or  made  fome  compofition ;  but  that,  inftead  of  fo  doings 
he  pretended  that  his  faid  farm  and  lands  were  exempted  from 
the  payment  of  tithes',  or  that  he  had  made  an  agreement  with 
•  the  plaintiff  for  the  fame,  although  feveral  of  the  parifluoners 
had  quietly  paid  the  tithe  of  their  milk  in  kind.  The  bill 
therefore  prayed  an  aofwerj  and  an  account. 

Tht 


DURING  THE  REIGN  OF  GEORGE  THE  FIRST,  17J 

The  defendant  admitted  that  the  plaintiff  was  rcftor  of  the  pa-        Bull 
r!di»  and  entitled  to  all  tithes  arifing  therein,  or  to  fome  modus  or        ^^ 
compofition  in  lieu  thereof  ;  but  faid,  that  both  he  and  his  pre- 
decdTors  had,  until  very  lately,  conftantly  accepted  and  taken  ^***  y!^^^^^ 
twelTepence  in  the  pound  as  an  ancient  compofition  or  modus  ^^J^,  q^  romt 
according  to  the  rents  of  the  feveral  eftates  of  the  inhabitants^  in  pofition  of  iid. 
lieu  of  the  tithes  arifing  thereon  ;   which  payment  had  been  in  the  pound, 
commonly  called  ^Uhe  pound Jbilling!'    Readmitted,  that  in  the  ^jj;f^  '**  f^^ 
faid  year  he  had  occupied,  as  tenant  aforefaid,  two  farms,  the  /^^  *\f^^  ^^*tlie 
one  called  Ireland Sy  at  forty  pounds  a-year,  and  the  other  called  tithes  of />^J«m^'« 
RupWs^  at  twenty-five  pounds  a-year,  and  alfo  a  farm,  called  zsARujf^i^ 
G^s  Farm^  at  one  hundred  and  ten  pounds  a-year ;  and  he  fet 
forth  the  feveral  titheable  matters  which  had  arifen  upon  the 
farms  called  Ireland's  and  RuJfelPsy  and  the  value  thereof.    He 
alfo  admitted,  that  in  the  faid  year  he  had  mowed  feveral  clofes 
of  ground,  part  of  Gory*s  Farmy  and  had  kept  on  his  feveral 
farms  promifcuoufly  feveral  milch  cows,which  had  produced  feve- 
ral calves  ;  that  about  ten  calves  had  fallen  on  Gorfs  Farm  :  and 
he  fef  forth  the  quantity  of  milk  he  had  had  from  the  faid  cows* 
He  alfo  admitted,  that  he  had  taken  in,  by  way  of  agiftment, 
upon  Gorys  Farm^  and  upon  part  of  his  other  farms,  feveral 
Iheep,  for  which  he  was  paid  twenty  pounds  as  the  full  value  of 
the  herbage  for  depafturing  the  fame*    He  faid,  that  in  the  faid 
year  he  had  paid  to  the  plaintiff,  in  lieu  of  the  tithes  arifing  on 
the  farms  called  hrelants  and  RuJJilPs  three  pounds,  four  (hil- 
lings, being  twelvepence  in  the  pound,  according  to  the  yearly 
rent  which  he   paid  for   them,  and  which  the  plaintiff  had 
accepted  in  full  fatisfadlion  for  all  tithes  arifing  thereon.   He  ad-  that  he  did  t«A 
mitted,  that  he  did  not  fet  out  the  tithes  arifing  on  Gor^s  Fanny  (pt  out  the  tithes 
his  agreement  with  Lord  Ducie^  his  landlord,  being,  that  the  ^  ^''  ^^ 
faid  Lord  DiwiV  Ihould  difchargc  the  fame,  he  having  either  i^^'lld'lwecd 
accepted  of  fome  leafe  of  the  tithes,  or  come  to  fome  agreement  vvhh  him  to  pay 
with  the  plaintiff  in  relation  thereto.    He  faid,  that  the  plaintiff,  the  fiune. 
until  Mtdfummer  17x9,  had  never  made  any  pretence  to  tithes 
in  kind  ;  that  he  then  told  the  defendant,  that  for  that  year  he 
need  not  fet  out  his  tithes,  for  that  he  would  not  gather  them  in 
that  year  in  kind  ;  that  having  no  fubfequent  notice  of  his 
intention  to  take  the  fame  in  kind,  he  had  refufed  to  permit  him 
to  take  the  tithe  of  milk  for  the  beginning  of  the  year  1720  ; 
but  that,  on  the  fecond  of  April  1720,  finding  that  the  other 
pariihioners  paid  their  tithes  of  milk  in  kind,  or  compounded 
for  the  fame,  he  had  offered  the  plaintiff  his  tithe  milk,  which  he 
neglected  to  fend  for  until  the  twenty-fixth  of  the  faid  /pril^ 
when  he  took  the  faid  tithe  milk,  and  had  ever  fince  taken  the 
fame  in  kind  ;  that  not  knowing  how  far  any  agreement  between 
the  plaintiff  and  Lord  Ducie  might  difcharge  him  from  paying 

the  tithes  of  Gory^s  Farm  according  to  the  compofition  or  modus 
of  twelvepence  in  the  pound,  he  had  feveral  times  before  Ladf 
Daj  1720  offered  the  plaintiff  twelvepence  in  the  pound,  in  lieu 

of 
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BftLz.  of  all  tithes  due  to  him  at  Michaelmas  1719  ;  and  thatj  on  thtf 
^^/  fourth  oi  April  1720,  he  tendered  the  fame  for  all  the  tithes  of 
'*'*'*  Gory^s  Farm  for  the  year  17 19  ;  that  for  the  tithe  of  milk  he  had 
been  defired  not  to  fet  it  out  between  the  twenty-fifth  of  March 
1 720  and  the  twenty-fixth  of  April  following  ;  and  that,  from 
the  fatd  twenty-fixth  of  April^  he  had  pennitted  the  plaintiff  to 
take  the  tithe  of  milk  in  kind. 

The  plaintiff  replied  ;  the  defendant  rejoined;  atid  fevcral 
witnefles  were  examined  on  both  fides  ;  and  upon  reading 
fevefal  proofs,  and  on  full  debate  ; 

The  bill  difmif-  It  IS  ORDERED  BY  THE  CouRT,  that  the  bill,  fo  far  as  it 
fed  as  to  Ire-  ^^^^53  ^q  Ireland's  Farm  and  RuffelPs  Farm^  do  ftand  difmiffcd  \ 
it^Jrf^F^,  ^"^  ^^  ^®  G^r/x  Farm^  this  court  doth  order  and  decree,  that  the 
lid'the  tithes  of  faid  defendant  (hall  account  with  and  fatisfy  the  plaintiff  for  the 
€orys  FMrm  de-  value  of  the  tithe  hay,andall  other  the  tithes  which  did,  in  theyeaf 
««^<*»  1 7^9,  arife  and  grow  due  to  the  plaintiff  from  the  defendant  upon 

the  faid  farm  and  lands,  called  Gory's  Farmy  as  alfo  of  his  tithe 
milk  from  the  twenty-fifth  oi  March  1 720  to  the  twcnty-fixlhof 
April  following  \  the  taking  of  which  account  is  hereby  referred 
to  the  deputy  remembrancer,  who>  in  taxing  the  cofts  for  the 
plaintiff,  is  to  confider  the  charge  of  the  defendant's  exami- 
nation and  proceedings  relating  to  the  tithes  of  the  farms  called 
IrelancPs  and  RuffelFs. 

Purfuant  to  which  order,  the  deputy  made  his  report,  dated 
the  twenty-third  of  November  laft  ;  and  upon  reading  the  faid 
decree  and  report  without  exceptions,  and  no  counfel  appearing 

for  the  defendant  ; 

• 

It  is  ordered  bt  the  Court,  on  the  feventh  oi  December 
I72i>  that  the  faid  report  be,  and  is  hereby  allowed  and.coD'* 
firmed  ;  and  that  the  faid.  defendant  do  forthwith  pay  to  the 
plaintiff  twenty  pounds,  two  ihillings,  and  fourpence,  reported 
due  to  him  for  the  feveral  tithes  and  titheablc  matters  and 
things  in  the  faid  report  mentioned,  together  with  hb  coik  of 
this  fuU)  to  be  taxed  as  above  ftatcd. 

Tho.  Burt. 
Ro.  Price* 

F.  PACfi« 


Titif.  TtiMy  Greens  LADE  againfl  Baker* 

.       '  Somerfetjhirey  12th  June  1721. 

The  plaintiff  'T^HE  bill  ftated,  that  the  plaintiff,  being  entitled  to  the  inhe^ 
fays,  that  he  ^  ritance  of  the  great  tithes  of  Larcombe  Tenement^  in  the 
purchafed  the  parifh  of  Cuficmbe^  in  the  county  of  Somer/et,  in  the  poffeffion  of 
Sle*"lhhM    of  ^^^  defendant,  let  the  tithes  to  him,  who  enjoyed  the  fame  i 

larcomke  Farm,  in  Cw/inmhe,  in  SmerjittJHref  and  let  the  fiunt  10  tilt  df Heildaot,  the  tf funt  of  the 
Cud  farm,  and  afUrwaids  gave  him  notice  to  tithe  in  kind. 

that 
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tkittheplaintifl^fbr  two  years -paft,  had  acquainted  him,  that  0«tkitjtA»* 
onlefs  he  would  givq  him  more  for  the  faid  tithes,  he  would  take        h^  ^ 
them  in  kind,  which  he  oppofed*    The'  bill  therefore  prayed  an         ^**>' 
account  fortneiame* 

The  defendant  admitted,  that  he  had  for  many  yeafs,  in  his  jf^^^^^*^ 
own  right,  the  pofTeffion  of  the  faid  tenement,  and  had  yearly  d«wlthenjoDey 
ploughed  and  fowed  fome  part  of  the  ground  with  com  and  grain,  for  the  tithet , 
as  oats  and  barley  mixed,  which  fowing  is  there  Ctlled  dredges,  ta^ordiiig  t6  xim 
and  with  but  little  wheat  or  other  grain  ;   that  the  tithes  have  •ff^mML 
t)een  ufually  let  at  tiil>epMce«  and  at  the  higheft  not  exceeding 
twelvepence ;  but  the  quantity  of  corn  or  number  of  acres  he  had 
yhrly  Town  he  could  not  fet  forth.     He  faid,  that  he  believed 
the  plaintifFdid  purchafe  the  inheritance  of  the  great  tithes  of 
the  faid  tenement  $  and  that  he  had  agreed  with  him  for  the 
fame  about  three  years  ago ;  to  which  time  the  plaintiff  had 
received  the  tithes  :  and  he  fet  forth  the  quantities  of  his  wheat 
and  corn  tithes ;  and  denied  that   he  had  ever  obflniAed  the 
plaintiff'from  receiving  the  fame,  but  had  regularly  fent  him  the 
money  according  to  the  agreement,  which  he  had  refufed  to 
accept,  unlefs  he  would  relinquini  all  demands  upon  him  for  the 
hund  trees  which  he  had  cut  in  Knitter's  Woods. 

The  plaintiff  replied ;  the  defendant  rejoined  i  and  witneflci  l^Xt^^'Ht 
were  examined  on  the  part  of  the  plaintiff;  and  upon  opening  tend  the  heir* 
the  bill,  and  reading  an  affidavit  of  the  {ctvicc  of fubpcena  to  hear  ing. 
jud^eot  $  and  on  reading  the  anfwer  (  and  no  counfel  appear- 
iag  for  the  defendant  $ 

•  It  is  ordered  and  decreei>  by  the  Court,  that  the  de-  '^'^  *J*J**^  »• 
fendant  do  account  with  and  fatisfy  the  plaintiff  for  the  value  of  ^^  <*«*r««d. 
the  tithes  in  kind  of  the  corn  and  grain,  and  Other  titheable 
matters,  arifing,  3cc.  upon  the  lands  in  queftion  in  the  defendant's 
poffeffion  during  the  time  in  the  bill  mentioned  (  and  it  is  alfo 
referred  to  the  deputy  remembrancer  to  take  the  account,  unlefs 
caufe  be  (hewn  to  the  contrary,  the  faid  defendant  firft  paying 
five  pounds  cofb  before  he  be  heard* 

.  On  the  ninth  6f  J9^vend>€t  1721  j  tipon  reading  the  faid  order^ 

and  no  counfel  attending  for  the  defendant, 

•   » 

.  It  is  orde&cd  by  the  Court,  that  the  faid  decree  be>  and 
the  fame  is  ho'eby  made  abfolute* 

The  deputy  having  made  his  report,  dated  the  eighth  of  tfterfportm*d# 
February  172a,  the  order  and  report  Were  read  ;  and  no  counfel  *«<*«»&«»•<*• 
appearing  for  the  defendant } 

^  It  is  ordered   by  the  Court,   on  the  twenty-firft  of 

Fehruary  1722,^  that  the  faid  rep(M*t  be,  and  the  fame  is  hereby 

ratified  and  confirmed  \  and  that  the  faid  defendant  do  forth* 

with  pay  to  the  plaintiff  five  pounds,  thirteen  (hillings,  ib 

Vol.  II..  .      .       N  reported 


^ 
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c»««ffitA»f  reported  due  to  him  for  his  faid  tithes,  together  witB^Eis  ooAs^ 
^""V       to  be  taxed  by  the  £ud  deputy  remembrasKer. 

Ra  PaiCB. 
Ja.  Montagus* 
F.  Page. 


1.111.  Tmmu^  HaTHWaY   OP^'oM  EdWARDS. 

7.  Geo,  I.  6      ^ 

Herefordfhire^  26tb  Jufn  ijiiw 

The   Ticar    of  ^HE  bill  ftatcd,  that  the  plaifttiflT,  m  the  year  i  7tc^  was  inftr- 
n^lnSfirg   *"  tutcd  aiid  indufted  vicar  of  the  parifli  and  parifh  church  of 

cUim«  '^het  in  Bodenham^  in  the  county  of  Hereford^  and  entitled  to  all  fmall 
kiiut  tithes,  as  alfb  to  the  tithe  of  a  third  part  of  die  corn,  and  the 

tithe  of  all  the  bay  within  the  faid  pari(h  and  the  titheable  places 
thereof ;  that  the  defendant  had  been^  for  two  years,  an  inha« 
bitant  of  the  parifh,  and  had  held  and  occupied  land  therein  \ 
that  he  bad  kept  many  cows,  which  had  calves  \  and  fheep,  which 
had  lambs  and  wool ;  that  be  had  alfo  many  dry  and  unprofit* 
able  cattle ;  and  many  acres  of  hop  ground  that  produced  hops  ; 
that  he  alfo  had  orchards,  which  produced  apples,  pears,  crabs, 
and  other  fruits  ;*  that  he  had  honey  and  wax,  and  hives  of  bees ; 
many  pigeons^  poultry,  eggs-,  great  <{ttantitie9  of  hayi  corn, 
flax,  hemp,  wood,  and  other  tItheaUe  matters  of  geeat  value, 
which  he  had  carried  away  and  converted  to  hbowa  ufe,  with* 
out  fetting  out  the  tithes  thereof,  or  making,  any  recompence 
for  the  fame,  on  a  pretence  that  the  premifes  are  difcharged 
from  the  payment  of  tithes.  The  bill  therefore  prayed  to  have 
a  full  difcovery  of  the  quantities,  qualities,  and  values  of  the 
fame,  and  an  account  for  them  \  and  his  Ea^er  offerings. 

The  defendant  The  defendant  admitted  that  the  plaintiff  was  vicar,and  as  fuch 
fays,  that  there  entitled  to  all  fmall  tithes  \  and  that,  in  the  faid  years,  he  was  an 
11  a  mdun^  id.  ;0iia5itant  there,  and  had  occupied  feveral  acres  of  meadow  and 
tit^^  'herbage,  P^fture  J  and  he  fet  forth  the  number  of  cows,  calves,  wool,  and 
and  id.  a  garden  lambs  whioh  he  had  in  the  year  171 7,  which  he  faid  were  kept, 
in  lieu  of  tithe  j^c.  fometimes  in  the  parifh  of  Penkbam^  and  fometimes  in 
fruit  and  vege«.  Bodenham  ;  that  the  plaintiff'  being  minifter  alfo  of  Penkham 
hTLrV^^'  P*'^^  ^^^  ^^  *^  *^^  defendant  all  his  tithes  arifing  therein  for 
geons  but  what  the  faid  two  years,  at  the  yeoriy  rent  of  fifty-five  fhillings, 
were  eaten  by  which  he  had  paid  to  him,  and  he  had  accepted  the  fame ; 
the  family ;  nor  that  in  Bodenham  pariih  there  had  been  immemorially  an 
wha  *^"^*  bred  ^"^^*^°^  modui  of  a  penny  for  every  cow  depafturcd  in  that 
for  theptough  of  parifl>5  to  be  paid  at  Eo/lir  yearly  to  the  vicar,  and  to  be  by  him 
pail.  accepted  in  fiill  for  tithe  milk  and  calves  ;  but  tliat  he,  the 

defendant,  had  pud  htm  three  halfpence  for  each  calf,  not 
knowing  of  the  faid  modui^  and  which  he  had  tendered  to  the 
plaintiff  for  the  faid  years,  but  that  he  had  refbfed  to  receive 
the  fame- ^  thai  for  the  year  1717  the  plaiatiff  took  his  tithe 

hops 
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iiops  in  kind,  but  had  refufed  to  take  them  in  the  year  .171^,     tiAtu^Ar 

thongh  juftly  ftt  out ;.  that  he  knew  Hot  the  quantiry  of  fruit        *^"^ 

he  had  in  the  faid  years,  but  that  the  tithe  thereof  was  duly  fct      ^»'*^»*«* 

oat,  and  that  the.  plaintiff  bad  taken  away  the  greater  part  o( 

the  fame,  and  left  the  remainder  |  that  in  the  laid  years  he  had 

fet  forth  his  tithe  hay  and  pigs  ;  that  he  reared  and  depadured  si 

fbii^  yearlings  and  two  year  old  heifers  and  buUdcks,  for  which, 

h^  infifted,  he  ought  not  to  be  accountabl'e  for  tithes  ;  that  htf 

had  hdt  kept  any  dry  and  Unprofitable  cattle  ;  and  that  the  faid 

yeaflings  and  heifers  were  kept  for  the  plough  and  pail ;  that  h^ 

had  no  honey  nor  geefe  in  the  year  1 7 1 7  J  and  that  for  the  year 

1718  he  had  tendered  to  the  plaintiff  his  full  tithe  for  the  faaie^ 

as  well  as  for  his  poultry  ;  that  he  alfo  had  one  colt  fdlen  in 

Bodenbamf  for  which  he  had  paid  the  plaintiff  his  tithe,  ^s  alfo 

for  his  bees  wax  i  that  he  had  one  vear  with  anothei*  nine  dozerl 

of  pigeons^  but  never  fold  any  ;  nor  during  that  time  ever  felled 

any  coppice  or  other  titheable  wood,  except  what  he  fpent  in  hid 

houfcyfor  which  there  had  been  a  modus  time  inimemoriallr  paid 

to  the  vicar  for  the  wood  fo  fpent;  that  in  the  year   17 17  the 

plaintiff  received  one  penny  for  the  faid  wood,  but  in  the  year 

1718  had  refufed  the  fame,  though  it  was  duly  tenderedhim  by 

the  defendant ;  that  he  had  coniiantly  paid  the  tithes  of  the  corri 

iDd  grain  he  had,  or  a  fum  of  money  in  lieu  thereof,  to  one  y» 

Mnfoffy  who  rented  the  fame  of  Lord  Coningjbyf  and  which  thd 

pl^tiffhad  never  demanded,  except  by  the  prefent  bill  j  that 

he  had/in  the  faid  years,  no  flax  nor  hemp  ^  and  for  the  yeai^ 

1717  had  paid  the  plaintiff  for  JS^Arr  offerings  for  himfetf  and 

family,  fburpence,  which  he  received  )  that  in  Bodenhant  parifll 

there  had  been,  time  immemorial,  zmodm  or  cudomary  pay<« 

inefttof  one  penny  for  each  garden  in  the  faid  parifh,  payable  at 

Eafier  in  every  year  to  the  vicar,  which  ought  to  be  accepted  iii 

fiiUofthe  tithes  or  tenths  of  all  garden  herbs  and  other  things 

growing  therein,  which  the  plaintiff  had  received  for  the  year 

1717,  but  refufed  to  give  the  defendant  a  receipt  for  the  fame  | 

that  for  the  year  17 18  the  plaintiff  had  refufed  to  accept  thd 

faid  Eafier  oflferings  and  giirden  penny^  and  one  penny  for  the 

wood,  though  duly  tendered  1  and  that  he  hald  no  other  titheabld 

matters. 

The  plaintiff  replied  \  the  defendant  rejoined  j  and  feveral 
Witneffes  were  examined  on  both  fides  \  and  Upon  reading  the 
proofs  takeii  in  the  caufe,  and  on  full  debate  } 

It  is  ordered  bt  the  Court,  that  the  defendant  fhall  and  The  titties*  et« 
do  forthwith  come  to  an  account  for  the  tithes  demanded  by  the  ^*P*  ^  th*  «*• 
bill  before  the  deputy  remembrancer  of  this  court  (except  for  ^^^^  P«8«<»f 
the  tithes  of  pigeons  fpent,  and  not  fold^  and  young  cattle  reared 
for  the  plough  and  pail),  with  coils  to  be  taxed  |  to  whom  it  is 
referred  to  tax  the  faid  coils,  and  take  the  account* 


N  a 
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TvviTo-s  againjl  Clayton  ;  et  e  Contra. 

Laneajhire^  22d  June  I'jtu 

The  refior  of  'T^HEbill  ftatcd,  that  thc  plaintiff,  in  the  year  1713,  was  prc- 
f!^^ '  dlhll'  f^tittd  to  Jthc  rcftory  and  parifli  of  Standi/b,  in  the  county 

the 'mat^*jmd  ^^  LancaferyZiii.  duly  indudled  thereupon  ;  and  that  he  and  his 
fmaii  tithes  of  predcceliors,  of  common  right,  had  received  all  manner  of  tithes, 
the  whole  jMiri/h  as  well  great  as  fmall,  together  with  all  oblations,  offerings,  ducs^ 
in  kind.  '^^^  titheable  matters  Whatfoever  growing,  &c.  therein,  or  in  thc 

S.  C  Bunb  80.  titheable  places  thereof,  or  fome  (atisfaftion  for  the  fame  ;  thit 

the  defendants,  for  five  years  laft  paft,  had  been  inhabitants  and 
parifliioners  therein,  and  enjoyed  to  their  own  ufe  fevcral 
tneiluages,  lands,  and  tenements,  which  had  been  conftantl? 
flocked  with  cows,  kine,  {heep,  horfcs,  and  other  cattle,  which 
produced  milk  and  calves,  and  that  the  plaintiff  ought  to  have 
had  tithes  in  kind,  or  fome  annual  compofition  for  the  fame  ^ 
that  they  alfo  had  quantities  of  hay,  the  tithes  of  which,  and  all 
other  ^reat  and  fmall  tithes,  ought  to  have  been  paid  in  kind  to 
the  plaintiff,  as  well  as  his  Eajter  offerings^  and  the  tithes  for 
gardens,  orchards,  fruits,  herbs,  and  agiftment  of  cattle,  or 
fome  rate  or  compofztion  for  the  (sime;  all  or  any  of  which  thc 
faid  defendants  had  refufed  to  pay.  The  bill  therefore  prayed 
an  account,  and  fatisfa^ion  for  the  faid  tkhes* 

The  defendants  •  Thc  defendants  faid,  that  they  bclievcii  thc  plaintiff  was,  in 
'ui'ntjff  *'  h****  ^^*  reftor  or  incumbent  of  thc  rcftory  or  parifli  aforefaid ; 
fet  ft>rih**hi$  /if/#  *^^»  "*  ^^^  J^^  1 7 13>  hc  was  duly  induAed  thereto,  but  in  wha^ 
to  the  titbe«}  manner  the;y  knew  not,  though  they  believed  it  was  by-  means 
and  iniift,  that  not  juftifiable,  and  that  therefore  the  plaintiff ough^  to  make  oat 
^1Z\^'  his  titk.  They  alfo  faid,  that  there  is,  and  hath  been,  a  cuftom 
^1^artides^'^'  and  ufage  in  the  faid  pariQi,  time  out  of  mind»  that  certain 

modufes  or  cuflomary  fums  of  money  have  been  conftantly  paid 
by  every  parifliioner  of  the  faid  parilh  yearly  to  the  redor  or 
incumbent  thereof  for  the  time  being,  or  to  his  order,  or  for  his 
ufe,  in  lieu  of  tithes  in  kind  for  houfes,  hay,  hens,  yards,  bees, 
colts,  milch  cows,  calves,  yarrow  cows  that  give  milk,  receipts, 
and  offerings  for  hufbands,  wives,  children,  and  fervants  above 
Sixteen  years  old,,  within  the  faid  parifh,  and  for  mortuaries, 
according  to  the  ftatute  2i»  i£ff».' 8. ;  that  yearly,  for  all  the 
time  demanded  by  the  bill,  they  had  paid  to  the  plaintiff 
tithes  in  kind  for  all  com,  grain,  wool,  lambs,  pigSj  and  geefe^ 
Or  fome  fatisfaAion  for  the  fame. 

and  by  their  fur-  To  which  anfwer  the  plaintiff  took  exceptions,  and  the 
Iheranfwerthey  defendants  put  in  a  further  anfwer,  fetting  forth  the  feveral 
vral^-fr^  ^*"  *^^"fi^  following,  viz.  threepence  yearly  by  tv^ry  parifhioner 

to  the  reAor  or  incumbent,  in  lieu  of  all  manner  of  tithes 
arifing,  &c.  due  and  payable  for  all  and  every  his,  her,  and  their 
houfe  aod  houfes,  yard  and  yards, -.and  iiay  growing,  and  hens 

kept 
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icpt  within  the  faid  parifh,  wa.  for  the  tithe  of  cycry  houfe,  one      Tu  i  toii 
penny  j  for  hay,  one  penny  $  for  hens,  pne  halfpenny  j  and        *.f^ 
for  the  fruit  and  other  titheable^  ariCng  and  renewing  upon      ^icl^s^ 
or  from  every  yard  within  the  faid  pariih,  one  halfpenny } 
that  it  is  vulgarly  ftiled,  for  houfe,  hay,  hen,  and  yard,  three* 
pence  ;  tliat  the  faid  fum  had  been  always  accepted  for  the 
fame  J  and  that  tithes  in  kind  have  never  been  paid  for  them  {a)  % 
for  every  fwarm  of  bees,  one  halfpenny  j  for  every  milch  cow, 
one  penny ;  for  every  calf  and  calves  reared  within  the  faid  partfti 
in  one  year,  and  brought  to  the  butcher,  one  halfpenny,  if  under 
fcven  i  or  if  feven  or  more,  but  under  the  number  of  feventeen, 
then  five,  ihillings ;  or  if  feventeen,  then  ten  (hillings,  and  fo  on 
in  like  proportion,  five  fhillings  for  the  increafe  of  every  ten  m 
number  above  the  number  of  feven  reared  in  one  year,  or 
brought  to  the  butcher :  for  every  farrow  cow  that  gives  milk, 
one  penny  a-year  for  every  fuch  year  (he  has  no  calf ;  and  for 
every  year  (he  has  a  calf,  one  penny  :  for  every  colt  foaled  within 
the  faid  parifh,  one  penny  i  which  faid  fums  had,  time  out  of 
mind,  been  paid  to,  and  accepted  by,  the  re^ors  or  incumbenti 
for  the  time  being  of  the  faid  pariih,  in  lieu  and  full  fatisfadtion 
of  the  feveral  particulars  laft  mentioned ;  fo  that  tithes  in  kind 
had   never   been  paid   for  the  fame  :  for  every  feventh  pig, 
having  feven  or  above  and  under  feventeen,  one  p!g  i  for  every 
feventeenth  pig,  having  feventeen  or  above  and  under  twenty* 
feven,  two  pigs ;  and  fo  on,  according  to  that  number  and 
proportion,  for  every  tenth  pig  above  the  number  of  feventeen  $ 
and  that  the  like  cuftom  had  been  obferved  as  to  lambs,  geefe, 
and  voot  i  which  faid  feveral  proportions  and  quantities  in  kind 
of  the  particulars  laft  mentioned  had  been,  time  out  of  mind^ 
received  and  taken  by  the  reAors  and  incumbents  of  the  iaid 
chuich  in  full  fatisfadtion  (unlefs  when  otherwife  by  agreement  to 
the  contrary).  They  alfo  faid,  that  they  believed  that  the  re6:or 
was,  and  imniemorially  had  been,  entitled  (o  tithes  in  kind  «f 
all  corn  and  grain  growing,  &c.  within  the  faid  parifh,  and  to  all  ^ 

other  tithes,  as  well  great  as  fmall,  and  to  all  other  redlorial  duet 
within  the  faid  parifh,  of  common  right  due  and  payable 
(except  as  before  and  hereinafter  fet  forth) }  which  feveral  par- 
ticulars had  been  paid,  viz,  for  mortuaries  within  the  faid 
parifh,'  according  to  the  il^te  21.  Hen.  8.  ;  that  for  all 
receipts  and  offerings  therein  there  was  and  is  due  and  payable^ 
and  time  out  of  mind  had  been  paid,  to  the  reAor  or  incumbent 
there  for  the  time  being,  by  every  pariifaipncr  thereof,  the  feve- 
ral fums  following,  viz»  for  man  and  wife,  threepence  \  for  the 
• 

•  (•)  It  it  faid,  that'  the  whole  Court     font,  they  Ihall  pay  odc  pcnoy  a-piece* . 
were  of  opimoa,  that  this  it  a  void  •  And  by  Ma  Barsm  Pagi,  If  a  man 
mndatf  takiog  H  either  diftributiYcly  or     ihenld  declare  in  dtht  for  «n  entire  rent 
entirely  ;  for  as  to  the  hay,  one  penny     of  ^pejicct  wr*   rwopence  for  ^(^ 
is  nnreafonable  ;  for  if  a  mas  has  fixty     Ji-rt,  twopence    for   n^hUt  jUn,  fi|»d 

•  acres  af  hay,  he  pays  only  one  penny  ;     twop<sct  tw  Onm  Acn^  this  woi4d  t^t 
.aadiihalotthcainiUtylevcralper-     Ud.    4^.  C'£«Akti» 

•  '  N  3  dvWren 
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Tvi  TOK      iiiic  Children  and  (br vants  of  every  parifliiioner  above  firtecn  yeatfi 

C  *YTOH       *^^*8^*  ^^^  ^"^^  halfpcqny ;  for  tbc  marriage  of  every  parifhioncr 

4t  ^G9vr#-      within  the  faid  parift^  4vc  {hillings  to  thcreftor;  and  to  the 

pariih  clerki  if  it  be  by  licence^  one  (hilling,  and  if  pnblifliedi 

^tenpence ;  for  every  offering  when  a  wqman  is  churched  within 

the  faid  pari{h|  fourpence  to  the  re£^or,  and  to  the  parifh  derk, 

twopence  |  for  every  fiineral  within  the  faid  parifli,  fivepence  to 

the  redlor,  and  to  the  parifli  clerk,  fourpence.    They  alfo  faid, 

that  no  other  tithes  or  rectorial  dues  therein  had  ever^  in  any 

xnah's  memory,  been  paid  or  fatisfieU  otherwife  than  as  afore* 

Thry  iUb  Infift,  faid,  or  any  dem^ds  made  thereof  before  the  plaintiff^s  time. 

that  no  tithes  arc  They  aifo  ftated,  and  infifted,  that  they  had.  never  paid  any 

due  for  the  dc-  tithes  for  agiftmeuts  or  depafturagc  of  dry,  barren,  and  unprofit- 

Wnrfnd  ul'  *We  cattle  within  the  (aid  pvifh,  either  to  the  plaintiff  or  to  any 

jmatable  cattle,  of  his  predeceffors  )  neither  had  fb^evcr  heard  that  any  tithe 

for  that  the  rec-  for  the  fame,  or  any  fum  of  money  in  lieu  thereof,  had  ever  been 

toe  enjoyf  ccr    p^Jd  within  the  memory  qf  man,  or  that  any  thing  is  due  to  the 

^^^^^  re&or  for  the  fame-,  for  that  the  reftor  ofthefaid  pari(h  forthe 

time  being  had,  tjme  out  of  mind,  been  feiled  of  and  entitled  to 
pertain  clofes  and  parcels  of  ground  in  the  faid  pari(h|  as  fet  forth 
\n  their  anfwer  j  which  pnay  be  a  reafon  why  the  plaintiff  is  not 
.^titled  to  fuch  tithes  for  agiftmept  or  depa(hirage  of  dry^ 
barren,  and  unprpfitabl^  cattle.  They  alfo  ftatedi  that  for  five 
years  paft  thry  had  poffeiled  feveral  meffyages  and  lands  ;  and 
(hs^t  they  had,  in  every  year  during  the  faid  term,  paid  the  tenth 
part  of  all  their  corn  and  ^ain  to  the  plaintiff,  and  alfo  their 
feverai  and  r^fpedliye  tithes  for  aU  their  faid  other  tifheable 
matters  before  inentioiied  (except  the  defendant  ^ratf/baw^  whq 
did  not  pay  tithes  for  a  fmall  parcel  of  potatoes,  but  tendered  the 
plaintiff  three  (hillings  for  the  fame,  which  he  refufed  to  accept, 
^d  a  fmall  matter  for  £q/}fr  dues,  which  amounted  to  tenpence 
halfpenny  ;  and  he  was  ready  to  pay  tho  fame  according  to  the 
.faid  cuftoros).  They  alfo  faid,  that  they  never  had  refufed  to  pay 
or  fatisfy  any  re^orial  dues  or  compoiitions  for  the  fame, 
Recording  to  the  ufage  and  cuftom  before  fet  forth, 

Wf  plaintiff  To  Tvhich  anfv^'ers  the  plaintiff  replied  fpecjall^,  vin* 
waivetallcjaifn,  only  as  to  the  tithes  of  hay,  agiflment  of  cattle,  s^nd  po- 
cxceptlng  to  the  tatoes.  and  waived  all  other  his  demands  njadc  by  his  laid 

tithes   of    *»ay,  jjjy     ^  ^  f  '    '^ 

agiftineDti    ^         * 

potatoes. 

The  6t§ep4vit9  ^'^  ^'  StaoJj/bf  Bart,  and  Others,  filed  their  crofs  bill  againft 
^e  a  cnfi  kiif,  ^e  plaintiff  Turton,  clerk,  fetting  forth,  that  the  re^ors  and 
gating,  that  the  par(ons  of  the  faid  parifh  of  Sfandj/i  for  the  time  being  have, 

nS[n  lanTS  ^^^^  ^"^  ^^  °^*°^»  ^^"  ^^'^^^  '^  ^^^  to  them  and  their  fuccctbrs, 
fte,  and  a  pot.  ^'  redtors  of  the  faid  pariO^  s^nd  pari(h  churph,  of  and  in 
HP  rtnf,  pertain  clofes  and  parcels  of  ground  within  the  faid  townfhip  of 

Standj/b  fum  Langtree^  and  within  the  f^^id  pariQi,  as  mentioned 
in  the  faid  bill/'as  alfo  feveral  meffuagea,  cottages,  and  dwelling- 
ixoufes,  with  tlMir  appurtenftnces^  ^  the  gronnd  tfaereutm> 

-  ticlpnging. 
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bcloogingi  and  let  to  ievcnd  people  in  the  £iid  bill  named^  and      Tvit^m 
of  a  rent  of  five  fhillings  chargeable  upon  a  certain  cottage ;  and        ^"^^ 
that  they  or  their  undertenants  have  held  iixid  enjoyed  the  fame»     ^/g^^j^ 
.and  received  the  rents,  iflbes,  and  profits  thereof,  together  with 
the  faid  rent  charge  of  five  fhillings  during  the  time  aforefaid  : 
the  reft  of  the  hill  was  to  the  fane  effeA  as  the  defendant's 
anfwer  to  the  original  bill. 

The  reftor  anfwered,  and  admitbod^  that  tlic  refers  and  par-  The  reaor  ad. 
foas  of  the  faid  parifti  had^  time  ont  of  mind,  enjoyed  and  been  ^*^^  ]Jj 
feifed  of,  to  them  and  their  fiicceflbrs,  asreAors  of  the  faid  cottage  rentbe« 
parifli,  of  and  in  the  clofes  and  parcels  of  ground  in  the  bill  bog  to  tlie.rec. 
mentioned,  but  iqion  what  gnmnds  and  reaibns  he  knew  not,  tory^^but  knows 
and  of  feveral  other  parcels  of  ground,  as  alfojof  the  rent  of  five  ^^.^iSfif^ 
Ihillings  (except  two  cottages).    He  alfo  admitted,  that  he  and  that  diere  U  a 

'Ids  predocefibrs,  or  their  ieflees  or  tenants,  have  had  and  moHut  of  jd  a- 
received  the  rents  and  profits  of  the  faid  premifes  %  and  he  faid,  7^^  <'  ^^^  ^^ 
that  he  beliored  thereis,  and,  time  p«t  of  mrod,  had  been,  within  |^^h!r**biiif  *^-' 
the  faid  pariih,  pi^able  to  the  reOor  or  incumbent  thereof,  by  cefAing  of  ha/^ 
every  parifhtoner  within  the  faid  pariih,  a  certain  modus  or  cuf-  agiitmedt,  and 
tomary  yeacly  payment  of  threepence  for  and  in  lieu  of  the  tithe-  •f^talofSi 
able  matters  fet  forth  in  the  bill,  except  for  the  tithe  of  hay,  • 
which  he  beUeved  is  not  included  therein  4  and  he  denied  that 
there  are  no  other  tithes  and  dues  payable  to  the  reAor  but  what 
are  fet  forth  in  the  bill  $  for  he  infifted,  that  aU  manner  of  tithes 
arifing  (except  as  -are  fet  forth  in  the  defendant's  anfwer)  in  the 
£ud  pariih  and  the  titheable  places  thereof,  are  due  to  him,  and 

'  particutacly  the  tithes  of  potatoes  growing  in  the  open  fields^ 

'  whidi  are  a  new  increafe  in  the  faid  parifh,  and  for  which  he  is 
entitled  to  tkhes  in  Idnd^  or  to  fome  iatisfiiAion  in  lieu  thereof. 

.  He  alfo  infifted,  that  he  b  entitled  to  the  tkhes  of  the  agift* 
ment  and  depasfiaring  of  dry,  barren,  and  unprofitable  cattlt 
within  the  faid  pariih. 

The  plaiKlffs  in  both  caofes  replied ;  the  defendants  re* 
joined  ;  and  witnefles  were  examined  on  both  fides  in  the  ori- 
ginal caufe  I  but  the  depofitions  were,  by  an  order  of  court, 
dated  the  twenty-eighth  of  November  1710,  ordered  to  be  read 
.  in  both  caufes  s  and  ]q>on  reading  the  faid  order,  and  the  foeerai 
proofs  tadcen  in  the  caufe. 


Tux  Court  declared,  that  the  medutot  cuflomary  pigment  The  mim  for 
foT'tithe  hay  in  the  pleadings  mentioned  is  not  good,  and  ought  tithe  hiy  decreed 
not  to  be  eihibliihed  4  and  thereupon  ordered,  that  the  defend-  ••^^<*«<*J 
ants  in  the  original  ca«fc  ftaJl  account  with  and  fatisfy  the  ^^  *""*^  •'• 
plaintiff  for  the  tithe  of  aU  the  hay  which  they  have  refpedively  and  the  defend. 
had  or  made  witiiin  the  faid  parifli  x&Sum£Jh^  or  the  titheable  '''''  "^^^^  y^ 
pbces  thereof,  for  the  fareral  years  in  the  bill  mentioned }  and  ^"^  t^,,.! 
4iUb  for  the  ogifiment  or  tithe  herbage  of  all  dry,  barren,  and  giamnt,  aad 
tu^pnifiuUt  catde  If  thcDi*tfpeAiKd7de]^aft«rcdontht  pre-  fieUpotatocs. 

K  4  xnifes 
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Tvi^Aw      mtfes  daring  the  time  ^forefaid  >  and  libewife  for  the  titbes  df 
^-w»/.        all  pciatoes  which  the  defendants  had  within  the   fame  timi 
ItVcml^,     growing  on  the  faid  prcmifcs  fown  in  the  fields,  and  not  in  old 

gardens  ;  and  it  is  referred  to  the  deputy  remembrancer  to  take 

the  account. 

Tht  ero6  bid  And  IT  IS  FURTHER  ORDERED,  that  tl^e  fald  crofs  bill  be,  and 
*<«WW»  the  fame  is  hereby  difmiflcd  with  cofts  to  be  taxed  by  the  faid 

4cpoty  fqr  thp  4cfci|d^t  Tflrr^ 

Ro«  Price. 

Taiif,  Tmh,  HaNKIN  ap-aM  FoTHERINCHAM. 

y.  Geo.  f  •  a     y 

Lincohi/birey  dth  July  172 1. 

The  ficaof  of  '»pHE  reflor  of  HM^acif  m  the  county  of  LiaaJe^  claimed  the 
^^''*  ^if*"  ^^^"®^  ^*  ^^^  ^^^^^'  ^^^  fi^c  years  paft,  of  all  forts  of  com, 

rtwiShUof^!  .P?*"*  *^*y»  ^'^^J  ^^D^^* fla^c,  and  of  other  titheaWe  matters  and 
fain  wvih  ^^^tigs  yearly  arifing,  &c.  upon  two  hundred  acres  of  marih 
^]ldt.     .  lands,  lying  within  the  rcftory  and  parifli  oiHoWeacb^  and  in  the 

See  UMikin  <r.  pofieffion  of  the  defendant,  by  virtue  of  two  federal  leafes 
Qv(^  ame^  94^.    thereof  to  him  and  his  heirs,,  made,  the  one  by  the  then  Bifivp 

^  Littcolny  dated  the  twenty-fec<Hid  of  Auguft  17 13,  for  three 
U^es,  and  the  other  leafe,  being  furrendered,  made  by  the  prc- 
fent  Bi/bopy  dated  the  twenty-ninth  of  May  1718,  alfo  for  three 
lives,  and  which  lives  are  now  living  \  the  plaintiflFP.  R.  Farfon^ 
as  fon  and  heir  of  R.  P4irfiftt  deccafed,  claiming  the  reverfion 
of  the  faid  reftqry  ^nd  tithes,  fubjeft  to  a  mortgage  of  a  former 
leafe  thereof  to  Richard  Lord  Gorgis^  deceafed,  and  which  former 
leafe  was  legally  aiggned  to  the  plaintiff  i/ii»iiif. 

The  MvtifM      The  defendant  admihed  the  plaintifPs  title  to  the  reftory 

!KS*th«^  ^^^  ^^^^^^  ^  ^^  ^^^  *"^'^*^'  atnongft  other  things,"  what  quan- 
JtsMe^Minontb-  ^^^^  ^^  ^^^^  hc  had  on  one  hundred  and  fifty-five  acres 
ly  of  cnt  face  of  new  embanked  lands  >»itl%in  ,the  /aid  reftory  yearly  for 
for  every    120  three  ycar^  paift  j  and  what  ftccp  he  h^d  yearly  dcpafturing 

Stwee^S  ^^^^'^  \  ^"'  ^"fi^«d»  that  he  had  h^d  no  wpol  Som  or 
^lemas  and  il^  ^^^^  jc^ncd  on  the  f^id  l^ids  within  the  f^id  pariihin  the  faid 
f^f^^fl  T^^^i  and  that  if  tithes  >pere  dpe  for  fu^h  .ftieep,  then,  by 

cuftom  within  the  parifli,  there  ought  only  ^o  b?  paid,  in  lieu 

of  tithes  of  the  faid  fheep,  onefieece  of  wool y  or  the  value  "thereof, 

for  every  on?  hundred  ^nd  tw^nty^flieep  hrpught  into  the  faid 

parifli  after  CafulUwas  for  every  pionth  the  f^mc  had  been  depat 

tured  within  the  faid  parifji  until<////i«^  day\  andfo  ip  proportion 

for  agjreater  or  Icfs  number,  pr  a  longer  or  fliorter  time  ;  bat  he 

t>at  infifts,  tjiat  infifted,tliat  no  tithes  ought  tp  be  pj|id  for  the  ft  id  lands,  the  fame 

^J^tSt  if;;"?  ^t?^  tmhj.nY^d  at  great  charges  in  1616,  and  being  \^r 

they  were  ex!/  ^  *^*'  ^^^^  "ffmt  and  barren  ground,  and  of  no  value  or  profit, 

•mpted     from  a^^  therefore  ought  not  to  pay  tithes  for  fevcn  year?  after  {he  im-! 

«■  -.    .  ♦  fire 
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banking  thereofyfuch  lands  being  exempt  firom  tithes  bjrthe  equU      Rankim 
Cable  conftrudion  of  the  ftatute  of  the  2»  ft  3.  Edw.  6.  c.  17.  f.  c.        ^^ 

The  plaiDtiflT  replied  \,  the  defendant  rejoined  \  and  feveral         >am. 
witnefles  were  examined  ;   and  upon  o]pening  the  bill,  and  tIm  cvidnict  < 
reading  an  order  of  court,  dated  the  ninth  oiMay  laft,  whereby  Rid. 
the  defendant  was  ordered  to  appear  gratis  at  the  faid  hearing, 
and  reading  the  defendant's  aoiwer,  and  no  counfel  attending 
for  the  defendant  \ 

It  is  ordered  by  the  Court,  that  the  defendant  fhall  I*|L*******  *' 
accoant  with  and  fatisfy  the  plaintiff  for  the  values  of  the  tithes  ^"^^ 
in  kind,  of  the  coip,  grain,  and  other  titheable  matters  and 
things  had  by  the  defendant  on  his  faid  lands  in  the  faid  years 
demanded  by  the  bill ;  which  decree  was  afterwards  made  abfo* 
lute  on  the  twentv-ilxth  of  November  1 721. 

Franklyn    againfi  The  Master  Brethrsk    of  "^""^  '^"■••» 
St.  Cross,  near  Winchester  and  Others.  ^' 

Soutbampton,  ^^tb  June  1 721. 

'T^HE  biU   ftated,  that  the  m^^er  and  brethren  of  Su  Crrfs  The  plaintiff, 

*    had,  for  fcveral  hundred  years,  been  fcifcd  of  the  rcftory  ••  infcabittnuof 

impropriate  of  the  pari(h  and  parifli  church  of  Fareham^  in  the  ^^^*   j^'5 

county  of  Haertt^  and  had,  time  out  of  naind,  enjoyed  all  tithes  ^^StairuwoAfit 

rightfully  thereunto  belonging,  or  fome  niodus  or  compofition  in  lieu  of  cIm 

in  lieu  thereof^  that  the  faid  corporation  did,  by  leafe,  demife  the  ^<h«*  of  idUIe, 

faid  rcftory  and  tithes  to  W.  Bennett  for  a  term  of  years  yc  J  to  come,  5*^^  a!2^®*^*7 

by  which  he  claimed  and  enjoyed  the  faid  reftory  and  titbe^  \  J^  ibm^mk 

that  the  yicarage  is  endowed,  and  the  endowment  in  the  cuf-  wool  \ 

tody  of  the  confederates;  that  the  defendant  ^imi/n/ had  been  ?•  C4  Boali*  yt* 

ficar  about  twenty-feven  years  paft;  that,  time  beyond  the  meipory 

of  man,  there  had  been  and  are  divers  moiufes^  cuftomary  pay-* 

mentSy  exemptions,  and  difcharges  from  the  payment  of- certain 

tithes  in  kind,  founded  upon*  real  compofitions^  and  other  good,, 

fubftantial,  real,  and  valuable  foundations  ;  that  is  to  fay,  for 

and  in  lieu  of  the  milk  or  white  fole  of  every  cow  yielding  milk^ 

twelvepence  yearly  j  for  every  calf  killed  or  fold,  iixpence  (a)  ; 

for  every  weaned  calf,  one  penny  halfpenny  5  and  for  every  colt 

weaned  or  fold  there,  one  penny  halfyenny  ;  for   aU  feuits^ 

herbs,  and  roots  in  any  ancient  garden  belonging  to  an  ancient 

mefluage,  one  penny  yearly ;  and  one  penny  yearly  by  every  inha<« 

bttant  keeping  domeilic  fowls,  in  lieu  of  the  tithed  of  them  and  of 

the  young  fowls  thereof  j  for  every  fhecpbroughr  into  the  pari(h,' 

at  or  after  the  twenty-fifth  of  MarcA,  and  Aiorb  tile:  fame  year^ 

in  lieu  of  tithe  wool,  one  penny,  or  half  the  tithe  wopl  only,  and  ^|  .g|^  ^^ 

|io  more.    The  bill  further  ftated,  that  no  tithes  in  kind  had  the  imp^priftior 

.  «n}oyi  a  parM 
ofhndcaM  <7«!^0i«^C7r^^  inlienoftbettthMof  wood;}    ' 


ie)  Theft  tWQ  m^/u  wcrs  adjudged  v^d  a$  being  too  rank,    S«.  C«  Bunb.  7t, 

beea 
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Fkanks^k  been  j>tid  for  e0ppice««woo4p  or  wood  felled  or  cot  ihav»  bat 
ag^fl  that,  time  beyond  the  memory  of  man,  wood  bad  been  fold* 
a"  ^B^X' J^^^^^*  ^"^*  ^^^  carried  away  without  any  tithes  ever  having 
THEiif  or  St.  been  paid  or  demanded  for  the  fane  ;  lor  diat  a  parcel  of  land 
Cttflts*  HiA-B  called  Compound  Cr^^  ^therwife  Pwlfs  Crofty  was  given  and 
WiifcHMiTAK  ^granted  to  the  impropriator,  parfon,  or  vicar  of  Fanham^  hx 
AMB  OTaaii.  ,^}jg,^;,QQ  being  and  his  heirs  and  iucceflbrs  for  erer,^  in  Ken  and 
<iaU  fatiffafti^n  of  the  tilhos  cf  att^coppicoi^ood,  and  other  wood 
ind  tfiat  thcrv  grown  and  cut  within  the  faid  parifli.  It  aUb  Hated,  diat 
.ate  only  ^d.  f^r  every  mafter  -of  a  family,  time  J>eyond  the  memory  of  man, 

•  "^wJ'in^lSi  ^^^  y^*^^  P^^'^  ^^^  ^^^  offerings,  for  felf  and  the  whole 
^EafiJ^oS^"  family,fourpence  and  no  more,  which  had  beenconftantly  received 
ioiss  s  without  any  further  demand  bei  ng  made  of  dt  for  Eqfter  offerings ; 

all  which  imdufes  the  plaintiffs  hoped  they  fliould  have  enjoyed, 

but  that  the  defendants  endeavoured  to  breakthrough  the  fame, 
ifaat  Hoch  the  The  bill  further  ftated,that  the  defendant  Jenllns^  as  vicar,  had 
impropriato-i  demanded  and  fucd  for  the  tithes  of  hops,  clover-feed,  and 
thetrtherofliopt  ^'^^^^  itziA  of  graft,  and  of  vetches  j  and  that  the  other  defend- 
and  graflct  \  ants  had  alfo  demanded  them,  and  therefore  the  plaintifis 
that  burial  fees  did  not  know  to  whom  the  fame  ought  to  be  paid.  It  alfo 
«o  doe  to  the  ftated,  that  the  vicar  had  demanded  and  exaAed  duties  for 
cbnrchwardeafj  burials  in  the  church  and  chnrcli  yard,  though  if  any  were  due, 
/  Ani0,si4.         ^^  ynet^  due  by  cuftom,  beyond  the'  memory  man,  to  the 

churchwardens,  becaufetbe  inhabitants  repair  the  fences  of 
wfure*"io  find  ^'^  ^^'^  church  yard.  It  alfo  ftated^  that  he  had  refufed  to 
lacramentai  find  bread  and  wine  for  the  facrament  of  the  lords  (iipper^  al- 
breftd  and  vrlnc  though  by  the  endowment  of  the  faid  vicarage,  he  ought  fo  to 

do.    The  bill  therefore  prayed,  that  the  defendants  may  an- 

fwer  the  bill  aiid  the  plaintifis  be  relieved. 

irhsvksrAirtv,  The  defendant  JenUnt  faid,  that  the  mafters^  &c.  erf*  ft. 
that  *h«  ""P'p-  Crffi  now  arc,  and  for  fome  hundred  years  have  been  feifed  of 
nl^ry  1^  en-  the  reAory  impropriate  of  Fartbam^  and  of  all  the  tithes  men- 
ticled  to  all  the  tioned  ifi  the  compo&ioo,  agreement,  or  endowment,  dated 
corntithetthere-  the  twenty-firft  of  April  1440^  kept  in  the  bifhop*s  regiftry  of 
^, rxceptiDs oC  jfTinicni  that  purfuant  thereto  the  tenants  and  fanners  of 
W  cSSr  and  ^^^  ^^^^  rcftory  have  received  the  tithes  of  all  corn,  except  of 
four  acrea  called  thirty  acrcs  Called  Cairnty  and  four  acres  called  Pollfs  Cr^^ 
TtUftOnfi^uiA^  and  the  tithes  of  lambs,  pigs,  and  geefe;  and  that  the  defendaot 
to  the  tithes  of  Bimut^  the  iprefent  Icfflbe,  had  received  fuch  tithes  \  that  ever 
rM!fc^^t*by  ^^  *^^  compofition,  the  vicar  had  received,  or  ought  to  have 
endowment  in  received  all  vicarial  tithes  (except  of  lambs,  pigs,  and  geefe)  par- 
t44o»  the  Yicar  ticularly  Jbops,  and  divers  forts  of  grafs  and  feeds  of  graft, 
it  entitled  to  atl  ^\^q\i  iq  their  nature  are  fmall  tithes,  and  that  he  had  enjoyed 
laoeptLg'''**of  the  fiMDe  5  that  the- tithes  of  wood,  milk,  and  cheefe,  had  been 
.  bn^.fisvand  nalawlully  detained  from  him  \  that  he  firft  came  to  be  vicar 
.  $Bx(t  I  ih^  he  ia  the  ynr  ii$8p»  and  that  no  vicarial  tithesj  except  fhii^  had 
\K^ga»     vicar  |^^j|  taken  in  kind  i  and  that  he,  for  want  of  a  bam  and 

in  '1B89.    ^^ 

potbcii^ableto  fake  hit  titliei  In  lUikdifiMr  wast  aft  tiChe  tarn,  he  was  ob%ed  to  compound  yealir. 
.     .  Other 
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r 

Mhor'cotitemences  was  forced  to  agree  for  the  tithes  as  he  conid,    Fx  anxlyk 
k  that  there  was  not  any  modus  or  fixed  rate,  but  all  tith&-  ^^  "^^"^^ 
able  matters  were  lumped  together,  and  fo  it  had  been  proved  and      ^Bi  j^ 
an  a  iormer  cauie  between  the  deiSendant  and  Fujfel\  that  the  Tuiiir  or  Sr, 
defendant,  before  he  eould  get  a  bam^  Ac.  did  as  well  ^as  he  ^^o^y    y>^ 
could ;  and  that  the  parifliioners  did  not  ps^  accordkig  to  anjr  T^T^q'*^'^ 
jwdkr,  or  conftant  ufage  (except  three)  who  paid  for  every  caa  '^^^^^* 

fold,  the  tenth  penny  or  {hilling,  which  was  from  fixpence  to 
three  {hillings  ;  if  killed,  fome  the  {houlder,  but  generally  thci 
tenth  of  what  it  was  worth ;  if  weaned  foroe  times  more  or  leiir 
iB  they  could  agree ;  that  as  for  the  tithe  of  milk  the  defend* 
Aot,  for  quietneis  fake,  and  for  his  fubiiftence^  until  it  conld  Us 
determined  by  the  Court,  accepted  of  twelvepence,  which  i$ 
not  one  third  part  of  the  value  ;  that  they  all  paid  the  full  tithes 
pf  Iheep  and  wool  for  feveral  years,  or  the  values  in  money;  that 
they  likewife  paid  twopence  a  head,  by  way  of  compofition,  and 
not  as  a  modus  for  the  agiftment  of  all  fheep  that  were  brought  out 
of  other  parifhes  to  be  wintered ;  and  for  compofition  of  horfes 
let  or  worked  for  hire,  and  for  horfes  not  employed  in  hufban- 
dry,  the  tenth  Qiilling,  when  depaftured  in  the  ftubbles  and  after* 
grafs  ;  if  otherwife  two  {hillings  in  the  pound,  for  all  grounds 
rented  for  that  purpofe  ;  that  they  paid  the  tithe  of  meadow 
and  all  other  grafs  in  kind,  or  compounded  for  the  fame  as  they 
could  agree  ;  that  the  plaintiff  Gr^i^i^i&hath  fo  done,  and,  fincc 
the  bill,  had  paid  two  years  tithes  of  ctnquefoil  feed ;  but  tha^ 
when  they  paid  graf^  m  kind  they  compelled  him  to  take  it  in 
grafs  cocks  ;  that  they  paid  and  agreed  to  pay  for  the  feed  of 
dover,  cinquefoil,  trefoil,  and  rcy-grafs  yearly,  or  the  full  value 
thereof  (deductions  being  fir(l  made  for  threfhing  and  clean- 
bg) ;  but  that  the  tithes  of  til],  buck  wheat,  horle  beans,  and 
vetches  are  wholly  detained  from  the  defendant  though  they 
belonged  to  him  ;  that  all  perfons  paid  him  tithes  of  hops,  and 
that  the  plaintiff  jPr^/^i/)^  did  fo  till  the  year  17139  and  then 
agreed  to  pay  five  pounds,  feven  ihilliiigs,  and  fixpence  for  all 
his  tithes  (except  wood),  but  had  not  paid  one  penny  fince  ;  ** 

-that  thole  likewife  who  had  honey,  wax.  fruit,  and  fatting 
beafts  paid  tithes  for  the  fame,  either  in  ki^d,  or  in  money 
more  or  lefs ;  that  every  married  .couple  paid  for  ^afi^  offerings, 
fixpence,  and  divers  fingle  perfons  twopence  a^pie^^e  yearly, which 
is  due  for  all  aged  and  above  fixteen  ;  that  the  tithqs  of  eggs  are 
due  in  kind  ;  and  the  tenth  {hilling  in  value  for  a  colt  when 
weaned  \  that  he  never  received  any  thing  for  either  colts  or 
eggs  of  young  and  dome{lic  fowls,  nor  has  he  ever  heard  that  hit 
predecefibrs  did,  unlefs  in  grofs  amongfl:  other  tithes  ;  that  the 
vicaiage  was  anciently  endowed  with  tithe  wood  by  the  endow*^ 
raent,  and  .that,  as  he  believed,  it  was  noif  due  \  for  that  h^did 
not  know  that  the  dofe  of  land  called  Cmipmmd  Crafty  otherwi^ 
iWp  Qnft^  was  given  in  lieu  of  the  tithes  of  wood,  nor  did  he 
4mow,  tlujt  there  are^  or  ought  to  be  any  exemptions  oc  mo^ 

whatever 


i«»  DECfeEES  IN  TITHE  CAUSES 

•  • 

TiANxLTir  irhateirer  i)i  lieu  of  tithes  within  the  fud  pari(h,  and  he  hoped 
^gamft  that  no  Aich  (hould  be  now  eftablilhed.  He  infifted,  that  all  V\* 
T«E  ^^*^^^  carial  tithe*  are  due  to  him  in  kind,  except  the  tithet  of  lambs, 
THSN  or  St.  pigs,and  geefe,whieh  belonged  to  the  impropriator  ;  that  he  cod- 
Ciioit,  NiAi  ftantly  demanded  and-  received  for  barials  of  every  perfon,  vh^ 
WiNpHKST^t  ther  parifhioners  or  ftrangcrs,  in  the  church-yard,  twelvepence, 
Av»  OTHSftf.  jjjj^  jjj  ^j^g  church,  fix  {hillings  and  eightpence }  and  if  vagrants, 

the  proper  officers  paid  the  fees  till  of  late,  and  that  he  has 
'si  juft  right  to  the  fame,  the  foil  being  the  freebold  of  the  mi- 
nifter,  though  the  repairs  were  done  by  the  pariihioners  ;  that 
as  to  the  charge  ofrefufing  to  provide  bread  and  wine  far 
the  facrament,  he  fubmits  whether  by  the  faid  endowment  he  is 
obliged  to  do  fo. 

Thelefleeofthe  The  defendant  Sennet  admitted,  that  the  mafler,  &c*  of  St. 
grcattithes  fajft,  Cnj/i  arc  and  have  been  fcifed  of  and  in  the  rcftory  impropriate, 
Sr^'^^'i^  and  that  they  their  tenants  and  farmers  arc  well  entitled  to  all 
ZfttOTtheUUiet  tithes,  both  great  and  fmall,  as  well  predial  and  perfbnal  as 
ofhop«9  clover,,  mixed,  of  all  tltheable  matters  and  things  therein,  except 
vetchei,  hoffe-  fu^h  tithes  a^  the  vicar  is  entitled  to  by  his  endowment,  and 
^j"*»  ^'l^"  except  fuch  as  arc  covered  by  any  medus  or  cuftomary  payment 
they  not  being  ^^  l^^u  of  tithes  \  and  that  he  is  leilce  under  the  faid  mafter, 
Uptclfted  in  the-  &c.  of  the  faid  rectory,  for  lives,  under  whom  he  and  his  ancct 
iudvwaienL       tors  have  held  the  fame  for  fome  hundred  years  paft.    He  faid, 

that  he  believed  that  there  are,  and  have  been  time  beyond  the 
memory  of  man,  fuch  modufes  and  cuftomary  payments  in  Itea 
of  tithes  ;  and  he  denied,  that  he  had  endeavoured  to  break 
.  through  the  fame  \  but  he  infifted,  that,  as  leflee,  he  is  entitled 
to  the  tithes  of  all  hops,  clover-feed,  andthe  feeds  of  other  grafs 
and  vetches,  inafinuch  as  they  are  not  mentioned  in  the  faid 
endowment ;  and  that  in  cafe  the  vicar  fiiall  prevail  in  his  de- 
mands of  tithes  of  hops,  clover-feed,  and  other  gra(s-feeds,  of 
vetches  and  of  horfe-beans,  buck  wheat,  and  tills^  the  faid  hof- 
pit4  will  be  in  a  great  meafure  difinherited  and  want  fppport. 

The  impropria-      The  mafter|&e.  anfwered  and  faid,  that  they  are,  and  thdr  prc- 

S.^'h*  thdJ  ^^c«ffo"  ***^>  ^"  their  politic  capacity,  beeii  feifed  in  their  J^ 

lefte!  and  thit  tne/mt  04  rf  fee  of  and  in    the    re^ory    impropriate  of  the 

j*9kLs\%y\fM\  parifli   and  parift  church  of  Fartbam^  and  of  all  tithes  and 

that  the  vicans®  tenths  thcrcunto  belonging)  or  to  fome  nwdut  or  compofition  for 

if  endowed }  and  y^^  fame,  and  that  their  tenants  and  far^ners  ought  to  hold  and 

but  tbofe  which  ^i^joy  the  &me  in  like  manner.  They  faid,  that  they  believed  the 

«if  given  to  the' faid  vicarage  is  a  vicarage  endowed,  but  what  it  is  endowed  i^ith 

vicar  by  the  faid'  they  Cannot  fet  forth,  they  sot  having  feen  the  fame.    They 

ttdowmert.       admitted  that  the  defendant  Jenkins  is  vicar,  but  how  long  he 

'  had  been  fo  they  faid  they  knew  not,  nor  whether,  time  out  of 

'  niiind,  or  by  ^ny  other  manner^here  had  been  or  are  fuch  tndmjet^ 

^>cu{h)mary  payments  tn  Uen  of  tithes  or  other  compofitkaas,  as  in 

'  the  bit!' are  mentioned,  nor  that  the  faid  ciofe  was  given  in  lieu 

'  (tf  <\^  wood|  or  th^t  there  had  beea  paid  or  is  payable  any 
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Ahe  for  coppice-wood  or  other  wood.  Tbcjr  admitted,  that  the    F»*K«wt> 
impropriation  had'boen  for  many  years  demiied  by  them  and  thcfar*  j,    ^^ 
predeceflbrs  to  Bennet  and  his  anceftors  for  lives,  and  was  now  in  ^  "^      ^e. 
Umby  leafe^dated  thetwenty-fccond  of  May  1718  ;  and  that  the  tmixn  or  St. 
£tme  having  been  in  leafc  fo  many  years  they  cannot  ftt  forth  Cross,     NiAa 
the  manner  of  tithing,  or  the  cuftoms  or  modufts  in  the  faid  pa-   W'"«""t»» 
rifh ;  but  they  infifted  that  they  arc  entitled  to  the  'inheritance  ^"*     TMia» . 
thereof,  and  to  all  tithes  arifing  therein,  whereof  the  faid  v?car  is 
not  endowed^  and  to  all  legal  modufes^  compoiitions,  and  agree- 
ments for  the  fame ;  and  they  hoped  the  Court  woidd  tdte  care 
of  and  proteA  iheir  rights. 

a 

The  plaintiffs  replied ;  the  defendants  rejoined  ;and  witaefles  Theendbwmeat 
were  examined  on  both  fides ;  and  upon  reading  the  endow-  ^^^ 
ment,  dated  the  twenty-fir  ft  of  jtfnl  1440.  % 

The  Court  declared,  that  the  tithes  of  hay,  clover,  and  '^^  t^tbct  of 
cinqucfoil  do  belong  to  the  vicar  and  not  to  the  rcftor.  •  J?^'  ^^^^^  ^ 

creed  tochevicar|^ 

Akd  also,  that  no  tithes  are  due  for  the  agiftment  or  de-  that  no  cicheg 
pafturage  of  cattle  upon  ftubble  grounds  or  auer  pafturc,  for  *«<'««ferfce<!: 
which  tithes  hare  been  paid.  ft^hb^^, 

ANnALso,  that  nothmg  is  due  for  the  breaking  of  the  ground  th«t  nothing  is 
Cor  the  burial  of  the  inhabitants,  either  in  the  church  or  chtirch-'  ^u«  for  iepoi* 
jard.  ctolground  i 

And  TR£  Court  alfo  eftabliflied  and  confirmed  the  feveral  *  '"'dm  of  i|d. 
wodnfei  of  one  penny  halfpenny  for  a  colt,  and  a  penny  for  an  ^  •  colt,  «i4 
ancient  garden  belonging.to  an  ancient  mefiuage.  ^^  gaideL*"* 

And  as  to  the  tithes  of  hops,  the  Court  dircfted,  that  a  ^  taScmMdcm 
cafe  be  made  and  agreed  to  by  counfel  on  both  fides.  to  bopn. 

And  it  is  ordered  bt  the  Court,  that  the  bill,  as  (o  the  That  tithes  are 
tithe  wood,  (hould  be  difmiflcd  without  coils,  ^««  **  wood, 

Bnt  as  to  the  tithes  of  milk,  calves,  woolj  eggs,  fowls,  Eafier-  and  for  milk, 
ofierings,  and  bread  and  wine,  that  it  (hould  be  abfolutely  dif-  calves,  wooi» 
miffed  with  cofts,  to  be  taxed  by  the  deputy  remembrancer  of  this  ^jj^'?'** 

court.  -&5^  offering. 

BuRt,  CA/rf  Barwi, 
¥KiCE,Barvn. 
PagBb  Bar^n. 


^      ^  8.  Gbo.  I. 

'     WU^irtj    i^h  April  l^^^.  '       -  •^'   ' 

THE  bin  ftated,  that  for  (even  years  paft,  the  plainti£Fhad  The  redor  of- 
been  rcftor  of  Caftk  Eaton,  in  the  county  of  miU,  and  as.  S^^'^'T'.  ^ 

thesrcHandfiaaUtitJtciortbepafUhinkiiv),^  S.C.  Buiy^  105. 

fuch 


n 


1^  DSGHEBS  IN  TITHS  CAUSB8 

QonMmm     fiieh  was  mtidcd  to  afi-  tithes^  botk  gr^at  and  {baaO,  arifiog 

^«^        therein,  and  in  the  titByeable  places  thensof ;  that  the  defendant 

^^'^**'^       for  three  years  pafi,  iKtas  and  ftill  is  owner  and  oecapier  of  divert 

lands  and  tenements  in  the  faid  pari£h  of  great  value,  and  had, 

during  that  time,  fed  thereon  feveral  oxen,  and  many  other  dry,, 

barren,  unprofitable,  and  other  cattle,  and  other  matters,  for 

which  tithes  were  due  f  but  that  the  defendant,  pretending  that 

certain  tithes,  are  covered  with  feveral  tnodufu^  had  refufed  to  pay 

and  dates,  that  the  fame.  The  bill  further  charged,  that  the  reAory  had  always 

the   rcAory       been  efteemed  equal  to  ten  yard  lands  within  the  faid  pariih, 

paying  for  ten  ^xiA  had  been,  according  to  that  eftimate,  aileQed  (o  the  land  tax^ 

Seiand CMC  «i^^  which  is  one  foil  part  in  ten  of  all  the  faid  parifli,  and  is  far 

Keioga  full  tenth  beyond  the  Vflduc  of  fiich  reftory,  if  fuch  modufes  are  binding 

part  of  the  pa-  and  even  to  the  foil  value,  if  all  tithes  were  paid  in  kind  ;  by 

riflj,  if  evidence  ^hlch  it  appears,  that  the  landholders  of  the  faid  pariih  did 

^in  kM.  *"  always  confider  the  plaintiff  and  his  predeceiTors  entitled  to  all 

tithes  in  kind. 

The  defendant  admitted  the  plaintiff  was  rcftor  of  and  en* 

fefiftf  «i^*a-  ^^**^^  ^°  ^^  *^^  ^^^^  ^°^  ^^^^^  ^'^^^^  within  the  parifh,  or  to 
jcreemcDcforthe  fome  iTiffJlux  or  prefcripti  ve  payment  in  lieu  thereof;  and  that  he, 
][eari7i7&         the  defendant,  during  the  faid  years,  was  and  ftill  is  occupier  of 

a  mefliiage,  &g.  in  the  faid  parifh }  and  he  faid  that  for  the 

year  17171  he  had  agreed  with  the  plaintiff  for  his  privy  tithes^ 

for  five  guineas,  and  infifted  on  the  faid  agreement  and  monies 

paid  under  it,  in  bar  of  the  plaintiff's  demand  of  tithes  for  the 

laid  year.    He  alfo  (aid,  that  on  the  twenty-eighth  of  ieptember 

tender   of  the  ^T^9^  ^^  tendered  to  the  plaintiff  nine  pounds,  feventeen  fkxU 

remainder  to tfie^  lings,  and  fevenpence,  for  the  remainder  of  his  privy  tithes 

time  of  filing  the  (including  the  moduJiSy  ixc*  following)  due  to  him  from  MtcbaeU 

^9'  ntas  1 7 17,  over  and  above  what  were  taken  in  kind,  but  that 

the  plaintiff  had  refofed  the  fame ;  and  he  averred,  that  he 

was  ready  and  willing  to  pay  the  fame  :  he  fet  forth  his  tithea- 

ble  matters  from  Michaelmas  17 19,  to  the  time  of  filing  the  billi 

and,  tendering  the  fame,  infifted  on  the  following  modufes  in  bar 

of  the  plaintiff  ^s  demand  of  tithes  in  kind  for  miUc,  lambs,  her«« 

bage  of  dry  cows,  oxen,  and  dry  fheqp,  depaftured  in  the  fi^d  pa« 

*    ^  rifii,  but  not  fhom  there,  viz.  threepence  for  every  milch  cow  in 

elfy^L!?.^'  lieu  of  tithe  miik  v  threepence  for  every  lamb  yeaned  \a)  \  one 

UmiofthetitiM^  ^^Uing  fat  each  dry  cow;  one  penny  for  each  dry  iheep,  not 

of  miikt  coitt,  Ihom  m  the  find  parifl^ ;  every  colt  threepence. 

snd  ihsep  not 

Ihom.  The  plaintiff  replied  ;  the  defendant  rejoined  \  and  witneflet 

were  examined  on  both  fides  \  and  on  reading  the  anfwer,  and 

on  foil  debate  of  the  matt<er  ; 

But  no  tlcne  TheCodrt  dechtt^d, that  the  faid  fcvcral and  refpcflivewaAjSx 
^"c^'X'ftid  ^i^^^  o^  ^7  ^^  defendant  in  his  anfwer,  fiiould  ftand  over^ 

imi^lj^       wciv  jajmble  they  art  oter^^mled. 

(«)  ThiBwidkf  was  given  up  as  being     Nice,  ante,  63.  where  a  cnftom  to  piy 
t<>o  rank ;  for  that  ten  threepences   a-     lixpence  a  lamb,  in  lieu  of  the  uthe 
mounted  to  the  value  of  the  lamb.  S  •     thereof,  was  held  goo4* 
Cr  Buab«  loj «i^9at  fee  Rcdiingtoa  v. 

9  ruled 


DURING  THE  KBie^  Ot  GEORGE  THE  FIRST*  ^ 

lUed,  in'iTgard  that  no  time  fbr  payment  thereof  was  afctrtauie#     i&wo a  >  o 
lif the  dekndmt{a).  ^^^f^  . 

Irni  TIVERSUFON^  OKBIRBS  W  TB»  CoOVT;    that  the  dew;  ^Wl  ^defend. 

kadam  fhidl  come t»  an.  acimnMi  with  aodipaf  die  plfliiid£P  J^^^^ i^ 
ibr  all  the  dcbeable  matters  and  things  which  he  had  arifihg  and^  tichei  in  kind, 
growing  npon  the  faidlandky  within  the  parifli  of  Ca^  Eatmy  dunngthewhofo 
during  the  tame*  in  the  bill  chu^,  tog^her  with  his  cofts  of  ««>«  demode*, 
lint,  and  that  the  depnty  remembrancer  do  take  the  fiud  account,, 
and  tix  the  plaintiff  his  cofts. 

Ro>  Prick. 
J4.  Montagu):. 
F.  Page. 

[m)  Tt  is  faid  hj  Mr.  Bimbury,  that  fame  point  wai  refolved  in  Pembertoa^ 

tin  ift  the  firft  inlbmce  of  a  court  of  «.  Sparrow^  7th  Tune  17M,  and  in  St.- 

•qiitf  diikUowing  ^mtthn  beostife  no  SI07  v.  Prior*  Jd  Febrliary  \J%U  V^v 

nine  was  mentioned  when  it  was  par*  and  had  been  fo  in  feteril  caiea  iince 

ibk;  but  in  a  note  it  it  iaid,  that  the  that  time*    Bunb.  loj. 


Titir.   Tki»9 
S.  Gso.  !• 


The    vicar    of 


Penrjc£  againjl  Dugard. 

TToreefijerflnri^  20th  June  i/zz, 

'T'HE  bai  flated^  that  In  the  year  1717,  the  plaintiff  waf  in-  ^^  ^^ 
"*  ftitutedand  induAed  to  the  vicarage  of  ZW/fenSfl/,  in  the'  j)Zj«^bm^  in 
coonty  of  Worceftety  and  was  thereby  entitled  to  all  fmall*  WorctfitrfLn^  m 
tithes  and  duties  whatfoevcr  arifing  therein  j  that  the  defend^-  entiucd  to  the 
ant  rented  a  farm  called  Impntj^  the  greater  part  hereof  lie*  ^^^^^^^\ 
in  the  faid  parifh,  and  alfo  a  &rm  called  Helpridge^  othemtife  jr^'^  jtytiifL 
HellMdge,  containing  fourteen  acres,  at  twenty  pounds  a-year,.  d^mi  and  RiJg» 
and  other  farms,  and  fo  enumerates  the  other  lands  ;  fome  w9  Fsrm,  ui 
of  which  he*  could  not  fet  forth,  but  for  which  he  infifted  '^^^ 
tidie  hccbage.  is  due  at  Lammas  Daj  lafVj  and  icu  out  the. 

The  defendant  admitted^  that  fince  March  l'Jl^^h!t  had  00- 
copied  fevcral  lands,  viz,  Impney  Farm  i  and  that  the  greater, 
part  thereof  lies  in  DodJerhHl,  and  the  refidue  thereof  in  Saifi^ 
Pttufu  He  alfo  admitted,  that  he  had  held  a  mefliiage  and 
&nn  called  BUgewaj^  in  the  pariih  of  DodderbUl^  three  pieces 
of  land  C2iXLci.Ryi.  Meadows^  and  certsun  other  dofes  of  arable 
land^  and  t  vo  pieces  of  land  called  HtUbridge^  all  in  the  faid  pa- 
riih ;  and  he  fet  forth  the  titheable  matters  which  he  had  in  the 
iaid  years,  but  inlifted,  that  for  the  year  17 19,  he  had  paid  all 
tithes  for  RidgiVfay  Farm  \  and  that  for  the  part  of  In^ney  EftaU 
which  lies  in  Dodderhill^  no  tithes,  in  the  memory  of  man,  had 
ever  been  paid  in  kind,  but  a  modus  of  four  pounds,  ten  fhil- 
liDgSi  yearly  to  the  vicar  in  lieu  of  all  fxnaU  tithes  (except 
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^""/*     •  ajter  mentioned).    He  alfo  admitted,  that  the  plamtifi;  hi 
Do«AJi»  ^^^  1 718*  demanded  tithes  in  kind  of  that  part  of  Lnfuif 

Efiite^  which  lies  in  Doddirbill^  and  which  he  had  paid  without 
'  acquainting  'his-  bmdlord  therewith,  and  hoped  it  woaM  not 
torn  tathe  pi«ittdice  of  his  laiKlloitl.  He  iaid,  that  OB  &Mi/7^ 
mais  Daff  ih  the  years  1719  and  1710,  he  had  tendered  to 
the  plaintiff  the  (aid  four  pounds,  tta  (hillings,  which  is  the 
...    ufual  time  of  paying  the  faid  mcJus  |  and  that  he  is  ftill  willing  to 
pay  the  fame* '  He  alfo  faid,  that,  timeout  of  mind,  theocca-. 
piers  of  all  lands  in  DodderbiU  had^yearly  peiid  to  the  vicar  the 
following  cuftomary  payments  or  modufes^  in  lieu  of  tithes  in 
kind,  vh.  for  amikh  cow,  one  penny  ;  for  a  calf,  fourpencej 
foi^very  fheep  (beared,  one  penny;  for  every  lamb,  three- 
pence ;  for  evefy  hogihead  of  cyder  and  perry,  eightpence ;  and 
infifted  on  the  faid  cuftomary  payments,  and  hoped  hefhould  not 
be  decreed  to  account,  for  that  he  is  and  was  always  willing  to  pay 
the  fame.     He  faid,  that  as  part^of  the  cattle  depaftured  were 
young  cattle  reared  for  the  ploW  or  pail,  the  plaintiff  is  not 
entitled  to  any  tithes  for  the  fame ;  and  that  for  the  herbage  of 
the  other  dry,  barren,  and  unprofitable  cattle  depaftured^  the 
tithes  thereof  did  amount  to  fifty  (hillings,  which  he  had  ofiered 
. .' .  to  pay  \  and  as  to  all  his  titheable  matters,  including  cuftomary 
.  .     payments,  herbage,  offerings,  and  other  dues,  he  infifted  that 
they  amounted  in  theyear'1719,  to  four  pounds,  one(hilliDg, 
^  and  tenpence,  and  no  more,  and  in  1 720  to  four  pounds,  three 
"  (hillings,  and  twopence,  in  the  whole  to  eight  pounds,  fife 
^  (hillings,  which,  by  his  anfwer,  he  offered  to  pay  to  the  plaintiff 

with  his  cofts.     He  admitted,  that  in  1718  he  had  paid  the 
plaintiff  the  feveral  payments  as  ftated  in  the  bill* 

■ 

The  plahitiff  replied  1    the  defendants  rejoined  \  and  wit- 
Heffes  were  examined  on  both  fides. 

It  is  oROXuaD  bt  the  Couht,  that  the  defendant  (hall  ac- 
count with  and  (atisfy  thcplaintiff  for  all  and  fingular  the  tithe' 
able  matters  and  things  demanded  by  bill,  which  have  arifen  on 
the  (aid  feveral  farms  and  lands  held  and  occupied  t^  the  faid 
defendant,  in  the  pari(h  of  DoddirhiUf  and  the  titheable  places^ 
thereof  \  and  it  is  referred  to  the  deputy  remembrancer  to  take* 
the  faid  account*  , 
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( 

I 

Ths  Bishop  o^  Limcolh  againfi  Ellis  Bart.     Titx.  tb<w* 

and  Others.  *'  °'*  * 

Lincoln/hire^  26tb  May  I^22« 

I^HE  bill  ftatedi  that  the  Bi/bop  ofLinc$ln^  by  virtue  of  his  Th€  ^^    ^f 
^  conlecratioil  to  the  fee  oi  Lin€9ln^  on  the  twelfth  of  February  Lht^^n,  m  m* 
1715,  became  feifed,  in  right  of  his  church,  of  the  rcftory  im-    '  p^o*;     />f 
propriate  of  Bardney^  in  the  county  of  Lincoln  )  that  by  virtue  „i'^n^Jj  "^^^ 
thereof  he  ought  to  receive    the   rents  and  profits  of  the  theprcAttoftbe 
gide  lands  of  die  faid  reAoryi  and  all  the  tithes,  except  the  gf*^  iand»^  mtf 
tithes  of  the  demefne  lands  of  the  manor  of  Banbuy\  that  the  ^.oih«s  of  (be 
defendants  R.  Sutton  and  EUzabetb  Sutton,  as  heirs  or  devifees  Zy^l^^ 
to  Peter  Hancock^  deceafed,  and  the  defendant  ElliSy  as  guardian  Umds  t>(  the  ma- 
te the  faid  R.  and  Elistaieth  Sutton^  and  the  defendants  Dean  and  notoiBardntj  { 
fher,  being  occupiers  of  feveral  lands  in  Bardney,  and  in  the  S.e.Banb.  no. 
titbeaUe  places  thereof,  and  theif  tenants,  had  refiifed  to  pay 
thdr  tithes  for  two  years  paft,  on  a  pretence,  that  their  lands 
were  tithe  free )  that  is  to  fay,  chat  the  defendant  R.  ElUrby^ 
from  the  time  erf*  the  plaintiff's  confecration,  had  held  a  farm 
caUed  Lemsfidd^  as  tenant  to  the  defendant  Vinir ;  Ind  that  thtf  pafticiilirfyeftlM 
feveral  others  held  fevera}  farms  and  lands  in  the  faid  parifli,  fehmcaUedZ^^M 
the  particulars  whereof  the  plaintiff  cannot  fet  forth,  but  for  /«^i  Snakehimr 
which  they  ought  to  pay  tithes;  that  the  defendant  J.  Wood^  ^f*'^'^'* 
thorp,  for  the  time  aforefaid,  as  tenant  to  one  J^Hall^held  a  2it> 
fflcfluage  called  Snakeholm  Farm,  confifting  of  arable,  meadow,  ^^ 
and  pafture  ground )  that  the  defendant  B.  Tbomp/on  had  alfo 
held  of  the  defendant  Deane  feveral  pieces  of  ground  called  the 
High  Sheep  Leafe,  and  the  Lo^  Sheep  Leqfi,  and  feveral  other 
lands  and  farms }  that,  during  the  time  they  had  held  the  faid 
premifes,  the  lands  had  been  ploughed  and  fovred  with  wheat, 
rye,  barley,  oats,  peafe,  beans,  and  other  grain,  and  the  produce 
thereof  reaped  every  year,  the  tithes  whereof  ought  to  have 
been  paid  to  the  plaintiff)  that  the  faid  defendants  hid  depaC« 
tured  other  paru  of  the  premifes  with  cows,  beafisj  fheep, 
ewes,  wethers,  horfes,  mares,  barren  cattle,  young  beafts,  and 
fwinei  from  which  they  had  great  profit  by  c^ves,  wod,  lambs, 
foals,  and  other  incteaue  of  titheable  cattle  \  that  they  had  alfo  ^^^  f^^^  H^^i 
employed  other  parts  of  their  farms  and  grounds  for  meadow^  the   defendant^ 
from  which  they  had  made  great  quantities  of  hay,  the  tithes  of  pretrnded,  that 
aU  which  matters  ought  to  have  been  paid  to  the  plaintiff,  but  Jj^^  ^U^ 
which  the  faid  defendants  had  refufed  to  do,  on  a  pretencci  diffoiutionofino. 
that  the  faid  lands  were  formerly  bebngtng  to  the  abbot  and  naftet ici,  parcel 
convent  of  Bardney,  at  the  diflbhition  of  the  mooaftery  -,  that  of  thepofftiiioiia 
00  fuch  diffohition  all  lands  in  the  proper  culture  of  the  faid  ^!L^J^  w 
MMwertlethj  King  Henry  the  £i0tb  to  Robert  Tbyrwitznd  etT^mtZ 

of  die  abbot ;  and  tliat  ther  weie  granted  to  Thyrwltby  Hmy  tk  £igkh  for  fofty-one  yean  tkht  free  j 
tad  avers  Uiat  the  Haoryt  with  an  eaception  of  Jitr  damfnttadr  of  the  abbe/^  wm  afterwards 
rimtd  to  the  B'J^tflMnk,  by  £dti/ardthe  Sixth, 

Vot.  11.  ^  O  John 
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TjiiBiiBovor  John  Hinnage^  for  forty-one  years,  tithe  free;  that  whed  the 

^'Jftt^if"      rcftory  was  granted  by  King  Ed'ward  the  Sixth,  in  the  firft  year 

£Li.ift  Bast,   of  his  reign,  to  Henry^  then  Bt/hop  of  Lincoln,  and  his  fhcccffors, 

AND  Othiai   the  tithes  of  the  faid  demefne  lands  were  excepted  by  the  faid 

letters  patent.  The  bill  then  ftates,  that  the  plaintiff  does  not 
demand  tithes  of  the  demefne  lands,  which  were  held  by  the 
abbot  and  convent  in  their  own  proper  culture  at  fuch  diflbln- 
tion  ;  that  the  number  of  acres  fo  granted  by  King  Henry 
the  Eighth,  to  Tbymvit  and  Hennage,  appear  npon  record  to 
contain  about  one  thoufand  three  hundred  acres ;  amd  that  att 
the  lands,  iying  iA  Sardney,  contain  above  three  thoufand  acres  ; 
Thst  tjbe  abbot  that  befides  the  demefiu  lands,  the  abbot  and  convent  had  other 
bad  other  iwdi}  land  J  and  tenements,  whereon  a  rent  of  twenty-cig^t  pounds 

a*year  was  referved  to  the  s^bbot ;  and  that  the  owners  of  thofe 
^\tk^^xim  '"*^*  ^^^^  ^^  pretence  to  hold  them  tithe  free.  It  alfo  ftates, 
the  itaory^  to  ^^  ^^^  ^^  difioltttioo,  Henry  the  Eighth^  about  the  thirtieth 
Wilkmgki^  .  fat  year  of  his  rei^n,  demiied  the  faid  redory  (except  the  tithes  of  the 
twenty-one  demefae  Ufids }  to  Sit  William  Wilkughby,  for  twenty^nc  years,  at 
y«art$  thirteen    pojinds,   fix  ihillings,  and   eightpence  a-year;  that 

^^*\^'^  ^  Edward  the  Sisththjlctters  patent,  datedthe  feventeenthof^i/f^, 
mTw^d  J^  m  the  fecond  year  of  his  reign,  grafted  to  the  faid  Lord  IFiU 
vcdioo  of  n^r.  loughby  and  Sir  T.  Hennage^  and  the  heirs  of  the  body  of  the  iaid 
vHi's  intercft  lo  Lord  WUkughhy^  hy  the  name  of  the  manor  of  Bardney,  as  well 
Uf^^g*  f  the  reveriibn  of  all  the  faid  abbots  demefne  lands,  fo  demifed  to 

Thyrviit  and  .Hennage^  as  all  other  lands  belonging^  to  the  abbey 
of  Bardney^  in  the  occupation*  of  the  feveral  tenants  of  the  faid 
abbot,  as  i^  more  fully  exprefled  in  the  faid  letters  patents.  The 
bill  then  fet  forth'  feveral  other  conveyances  of  the  faidmanor  or 
reAory»  to  Edward  Maddifon  and  his  heirs,  for  the  remainder  of 
iwenty-ione  years  then  to  come ;  and  further  ftated,  that  by  reafon 
of  fuch  unity  ofpiifiejjion  of  the  faid  lands  and  the  re£tory,  the  feveral 
(irms  and  lands  in  BardHey,  were  demifed  by  Lord  IFilhugbhy  and 
Maddifon  fiicceflively,  with  the  tithes  thereof,  whereby  they 
encreafcd  the  rents  of  the  farms ;  and  that  although  by  means 
thereof  the  adhial  payment  of  tithes  belonging  to  the  faid  rec- 
tory ha&  been  fufpendied,  yet  the  rent  of  twenty  pounds  a-year 
feferved  to  his  majefty,  and  the  further  rents  referved  to  the 
Bi/bops  of  Lincoln,  bad  been  paid  until  Lady  Day  1683,  when  the 
leafe^  which  had  been  laft  granted  by  the  then  Bifiop  <f  Lincoln 
^^tl-^d^^l  of  the  faid  rcftory,  expired  5  that  about  the  twenty-fixth  of 
tw^'to5ii>t^*i  JIfay  1684,  the  then  Bifhop  ff  Lincoln  by  indenture  demifed  the 

faid  reAory  to  Sir  Thomas  Skipwith^  for  three  lives,  at  thiKeen 
pounds,  fix  ihillings,  and  eightpence,  and  ten  quarters  of  barley, 
and  ten  lambs  a*year ;  that  the  faid  Sir  Thomas  Skipwitb  became 
feifed  thereof,  and  did  receive  the  rentsof  the  parfonage-houfe, 
glebe  lands,  and  all  the  tithes  thereof,  except  the  tithes  of  the 
"SXi^i  'l^fn'l-rds  •,  that  Peter  ^coci,  oi,  the  twcnty-fccond  of  %« 

1688,  being  tbeproprietoc  of  the  feveral  lands  and  tenements  be« 
fore-mentioned,  asbdonging  to  thefaid  defendants  R.  and  EJixaieti 

Sutton^ 
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SuffMf  and  JSffij,  did,  on  the  faid  twenty-fccond  of '  June,  pay  TbbBu«o»o» 
to  the  faid  Skiptvitb  fifty  pounds,  as  a  compoiition  in  lieu  of  the       I^'^cotw 
tithes,  from   1682  to  1688,  of  all  the  lands  then  in  his  or  his  p,.,J!    p,.^ 
tenants  pouelCon>  which  are  the  fame  lands  as  are  before-men-  ^mo  Urvtai^. 
tioned  ;  that  the  faid  Hancock  did  agree  to  pay  to  the  faid  Skip* 
Vfithy  during  the  three  lives,  one  moiety  of  the  rents  refcrved, 
as  a  further  fatIsfa6Hon,  and  in  lieu  of  tithes  of  the  faid  lands, 
and  paid  the  fame  accordingly,  and  during  all  fuch  time  as  the 
faid  Skipwith  paid  to  the  plaintiff  and  his  predecefTors  the  faid 
fcnts ;  that  all    the  faid   three   lives  being  dead  before   the  thai  all  the  faTd 
plaintiflF*s  confecration,  he  became  feifed  thereof  in  right  of  his  icafcshadexpircd 
church,   and  ought  to  receive  all  rents  and  profits  of  the  par-  ^  *^*  ^'"^  ^^ 
fonage  houfe,  the  glebe  lands,  and  all  tithes,  oblations,  obven^  Il^dTiIItXtbl; 
tions,  and   profits  of  the  faid  rcdlory,  except  the  demefite  landsy  he  is  eotitkd  to 
from  the  time  of  his  confecration  ;  that  he  difclaims  all  tithes  tlictithef. 
arifing  out  of  the  laid  abbots  ancient  demefne  lanis^  and  only 
claims  tithes  of  the  other  lands,  which  are  now  held  prom  if- 
ojonfly  with  the  faid  demefne  lands  \  that  by  fuch  umty  ofpojfejfion 
and  by   inclofures,  the  glebe  lands^  which  were   eighty  acres, 
were  let  as   manor  landsy  and  became  difannexed  from  the  rec- 
tory and  are  loft.     The  bill  therefore  prayed,  that  the  faid  de- 
fendants might  fet  forth  what  meflTuages,  dofes,  lands,  and  tene- 
ments they  had  held  fince  the  plaintiff's  confecration,  and  the 
yearly  rents  thereof,  and  what  profits  they  had  made   thereof 
by  hay,  corn,  grain,  and  by  depafturing  of  cattle,  and  all  other 
the  titheable  matters  which  they  had  had  fince  the  faid  confecra. 
tion,  and  pay  to  the  plaintiff  a  fatisfaftion  for  the  fame. 

The  defendant  Dean  faid,   that  be  knew  nothing  of  the  The  defendani 
plaintiff's   title  to  the  faid  reftory,  nor  whether  there  is  any  /?««  iays,    hit 
fuch  grants  thereof  as  in  the  bill  are  fct  forth  \  that  he  is  owner  ^^'  ^^^  P**"- 
of  fcveral  farms  and  lands  in  Bardney,  which  he  particularly  fet  J^fl5*^ris**of  ^ 
forth,  and  the  yearly  values  thereof ;  that  he  had  never  known  abbey  and  diC 
that  any  tithes  in  kind,  or  any  rate,  payment,  or  corapofition  charged  by  »• 
in  lieu  of  tithes,  were  ever  paid  for  any  of  his  lands,  or  any  "'^X  ^^  poflef- 
titheable  matters  arifing  thereon  5  and  that  his  lands  were  par-    ^"* 
eel  of  the  poffeifions  of  the  abbey  of  Bardpey^  which  was  one  of 
the  greater  monafteries,  in  the  thirty-firft  year  of  the  reign  of 
Benrj  the  Eighth  ;  that  either  as  parcel  of  the  demefne  lands  of 
the  &d  abbey,  or  by  prefcription,  unity  of  poffefiion,  bull,  or 
other  difcharge,  his  faid  lands  are,  and  ought  to  be  free  from 
the  payment  of  tithes  ;   and  be  infilled  on  all  legal  difcharges 
that  can  be  made.     He  alfo  faid,  that  he  knew  not  of  any  glehi 
Mt  belonging  to  the  reftory ;  and  that  he  was  a  ftranger  to 
the  other  matters  in  the  bill  charged. 

The  defendant  £///jr  faid,  that  he  knew  nothing  of  the  plain-  The  defendant 
tiff's  title,  nor  of  the  grants;  that  by  the  dcvile  of  P*/^#-  Han~  ^'il'  hU  hlJdl 
foci%  he  is  feifed  as  truftee  to  the  defendants '  iJo^^rt  Suttcn  and  ^^^  ''^,  ^^ 
Elizabeth  his  fifter,  of  feveral  mefiuages,  farms,  and   lands  of  the  Jtmefm  hnd 

O  Z  confidcrable  of  the  afabcyfanJ 

aro  ciibt  frat« 
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iTaiBfisftv  or  confiderable  valne,  and  refers  to  the  defendants,  the  tenant's  am 

*''"2i"      fweri,  for  the  quantity  and  value  of  their  lands  and  the  tltheablc 

EtLis  JBAftT.  »3ittcrs  thereof.  He  further  faid|  that  he  believed  that  Thotmuhtc 

Aii»  Ormifi  JSsJbef  of  Linadn  made  fuch  leafe  (except  the  advowfon  of  the 

the  vicarage)  to  Sir  J.  Skipwith  ;  and  that  in  Ea/ler  Term,  in 
the  firft  year  of  James  the  Second^  the  iaid  Skipwith  filed  his  bill 
in  this  court,  againft  feveral  tenants  of  lands  in  Bardnej^  for 
tithes  ;  that  an  ifliie  was  direAed,  on  the  hearing,  to  try,  whe- 
ther the  lands  in  the  defendant's  anfwer  mentioned,  were  titho* 
able  or  not ;  in  which  iflTue  Skipwith  was  nonfuited,  and  his  bill 
afterwards  difmiiTed }  that  pending  the  faid  fult,  the  faid  ?. 
Hancock  came  to  an  agreement  with  the  faid  Skipwith,  relating 
to  a  leafe  of  the  faid  reAory  \  and  that  Hancock  was  to  have  a 
moiety  of  the  profits  of  the  faid  reftory  during  Skipwith' s 
leafe,  and  pay  him  fifty  pounds ;  and  that  he  fhould  pay  the 
then  Bi/bop  of  Lincoln,  one  moiety  of  the  rents  referved  in  the 
leafe  to  be  paid  by  Skipwith  \  that  fince  Hancock's  death  and  till 
the  faid  leafe  expired,  he  continued  to  pay  him  yearly  half  the 
value  of  the  rents ;  and  that  fince  the  expiration  of  the  (aid 
4eafe,  he  had  paid  the  like  yearly  fum  to  Burnet,  the  agent  of  the 
late  Bijhop  of  Lincoln  \  that  he  knew  not  whether  the  fame  was 
really  due,  or  could  be  lawfully  demanded,  nor  that  any  tithes 
in  kmd,  or  any  compofition  in  lieu  of  tithes,  had  ever  been 
)paid  for  any  of  his  lands,  fave  what  he  had  paid  to  the  faid 
Burnet,  and  what  was  paid  on  the  foot  of  the  agreement,  which 
he  apprehended  was  paid  in  his  own  wrong.  He  infifled,  that 
as  his  lands,  either  as  being  part  of  the  poiieflions  of  the  abbej 
of  Bardnej,  which  came  to  the  crown  by  the  dillblution  of  mo- 
nafteries.  in  the  thirty-firft  year  of  Henry  the  Eighth,  or  as 
bemg  parcel  of  the  demefne  lands  of  the  faid  abbey,  or  by  pre« 
fcription,  unity  (fpoffej/ion^  bull,  or  other  difcharge  or  exemption, 
were  freed  from  the  payment  of  tithes,  and  from  every  thing  in 
lieu  thereof;  and,  claiming  all  legal  difcharges  and  exemptions 
from  tithes  that  could  be  made  out,  further  faid,  that  he  knew  nd^ 
thing  of  2ny  glebe  lands  belonging  to  the  faid  reAory. 

The  <ierci)Hantfl  The  defendants .  jDix^/i,  Camock^  and  Sutton  faid,  that  they 
^tMM,  ftc.  «iy,  y^^j^  tenants  to  the  defendant  Ellis ;  and  they  fet  forth  the 
\oEi^.  ******    quantity  of  lands  they  held  under  him,  and  the  qualities  and 

values  thereof,  and  averred,  that  they  never  knew  any  tithes  in 

kind  to  have  been  paid  for  the  fame. 

The  othef  de«  The  Other  defendants  faid,  that  they  knew  nothing  of  the 
lendancs  pat  in  plaintiflfs  title,  and  fet  up  the  exemption  refpeding  abbey  lands, 
tlw  CifDcaorwer.  ^  aforcfaid,  and  averred  that  they  had  ncyer  paid  tithes  in  kind, 

and  denied  knowing  of  any  gkbe  lands  belonging  to  the  redory  f 
^nd  they  fee  forth  the  lands  they  held,  and  the  titheable  mattcn. 

The  orldcnct  The^laintiflF  replied ;  the  defendants  rejoined  )  and  (everal 
read.  witnefles  were  examined  on  both  fides ;  and  upon  hearing  wlut 

could 
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could  be  ailed ged  on  Htker  fide  j  and  upon  reading  an  order  of  TNtBtsMopov 
difmiffion,   made  by  this  court  the  twenty-fifth  of  N^vemierf  in       Limcolm 
the  firft  year  of  fTiliiam  and  Mary,  in  the  caufe  of  Sir  J.  Skip*  iitT/'^^gT 
Vfitb  V.  Pickeringf  and  others  ^tf^,  as  land-owners  and  occupiers  ^^„  OTMiii.' 
of  lands  in  Bardneyy   and  mentioned  in  the  pleadings  of  this 
caufe ;  and  upon  long  and  mature  debate  of  the  matter,  after 
reading  the  fcveral  proofs  in  the  caufe  ; 

The  Court  unanimoufly  declared,  that  all  the  lands  in  The  court  ant. 
quefiion,  in  the  refpeAive  pofleffion  or  occupation  of  the  feve^  niinouay  of  o- 
ral  defendants,  are  liable  to  the  payment  of  tithes,  and  ought  to  t^*  ****'  ^^ 
pay  the  fame  accordmgly.  iiti,e  int  5 

It  is  thbrefore  ordered  bt  the  Court,  that  the  feveral  and  the  Ome  it 
defendants  do  forthwith    account  with  the  plaintiff  for  the  J*«creed  accord. 
feveral  tithes  of  corn,  grain,  hay,  and  all  other  titheable  matters  "**^' 
and  things  whatfoever  arifing  from  the  feveral  lands  in  their 
feveral  tenures  or  occupations,  during  fuch  part  of  the  time  in 
the  bill  mentioned,  as  they  feverally  occupied  the  fame,  and 
that  the  deputy  remembrancer  do  take  the  faid  account,     .  -       •.  * 

In  purfuance  of  the  i^id  order,  the  deputy  made  his  report, 
dated  the  ninth  of  Jun$  inftant,  and  upon  reading  the  faid 
decree  ^d  report,  no  ei(ceptions  having  been  taken  thereto,  the 
Court,  on  the  twenty-third  of  June  1 725,  ordered  that  the  faid 
report  be  ratified  and  CQutirmed,  and  that  the  defendants  do 
refpeflively  pay  to  the  plaintiff  the  tithes  reported  duo  from 
them,  together  with  the  plaintiff's  cods  of  this  fuit,  to  be  taxed 
bj  the  deputy  remembrance^. 

Jef.  Gilbert. 

Ro.  Price. 

F.  Page. 

« 

(s)  See  this  ctvfe  reported    vol.  1.  ptge  165  $  and  at  to  the  roadiiiE  of  tUa 
dicrtc  ID  evidence,  fee  Bupb.  iM« 


Bennett,  D.  D.  amnfl  Tr^pass,  W'«"-  Tum, 

^  9.  Gio.  X. 

LondoHy  l6tb  OHober  1722. 

'pHEbill  ftated,  that  about  April  1717,  the  plaintiff  was  The  Vicar  of  5/i 
*  duly  preftinted,  &c.  to  the  vicarage  and  parifli  church  of  ^"  ^»«i»« 
&M»/  Giles  without  Cri/flegatet  and  was  thereby  legally  entitled  jjS2[*"c!aima 
to  all  tithes  and  dues  belonging  to  the  fame  ;  that  great  part  of  cithet  of  four 
the  faid  vicarage  was  within  the  city  or  liberties  of  the  city  of  boufea  pnrfuanc 
London ;  and  that  for  all  houfes,  fhops ,  wareboufes,  cellars,  and  JSiS^bJtteftlt! 
ftables,  within  that  part  of  the  faid  vicarage  which  lies  within  j^.  jftwfg/clial 
the  city  of  London^  or  the  liberties  or  the  titheable  places  thereof,  s.  C.  Rep/iq! 
there  is,  and  during  tlie  tiqie  afortfaid,  has  been  due  and  191* 
pajablc  to  the  plaintiff,  as  vicar,  by  virtue  of  the  ftatutc,  37^  s»c.Bunb.  io6. 

^3  ^^^  S.C.  ».Bre.p. 

c.  437.J 
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BiKNiTT     /jfn.  8^  c.  I2,  for  every  ten  (hillings  yearly  rent,  fixteenpcncci 
H^^fi        and  for  every  twenty  fhillings  yearly  rent,  two  fliillings  and 
ninepence  }  and  fo  above  the  rent  of  twenty  fhillings /rr  jw/ittiif, 
afccnding  from  ten  (hillings  to  ten  (hillings,  according  \o  the 
rate  aforefaid,  or  fome  other  rate  or  compofition  payable  quar- 
terly \  that  the  defendants  had  jointly  and  feverally  during  the 
faid  time  held^  occupied,  and  enjoyed  feveral  houfes,  (hops, 
warehoufes,  cellars,  and  ftablcs  within  the  faid  vicarage  or  parifli, 
or  the  titheable  places  thereof,  of  very  great  yearly  rent  and 
value,  as  in  the  fchedule  annexed  to  the  faid  bill  is  fet  forth,  and 
.  ought  to  have  paid  after  the  rate  aforefaid ;  but  which  they  had 
rcfufcd  to  do  on  pretence  that  there  were  certain   modufet  pay* 
;  able  in  lieii  thereof:  but  the  plaintiff  indded,  that  there  was  no 

ancient  modus ^  or  other  fum  of  money  whatfoever  payable  for 
the  faid  premifes  other  than  two  (hillings  and  ninepence  in  the 
pound,  and  that  the  faid  defendants  had  (everal  books,  rolls, 
&c.  which  make  out  the  fame.  The  bill  therefore  prayed  a  dif- 
covery  of  the  premifes  and  to  be  relieved. 

Tl»  ^^^^^^  The  defendants  admitted,  that  they  had  refpcdively  pofTeffcd 
rates  ^had*^  ever  f^^cral  houfes  witliin  the  faid  vicarage  and  parifh  of  Saint  Giles^ 
been  demanded  8cc.  and  believed,  that  fuch  their  houfes  were  (ituate  within 
or  paid}  and  that  the  liberties  of  th<  city  of  London  ;  and  they  fet  forth  their  houfes 
«J|J«*:|>°<^^^^^^  and  the  values  thereof  j  but  faid  that  the  defendant  WhHhatt 
refpeaive  own!  ^^^  ^^^  ^^  inhabitant  though  he  pofleffcd  houfes  therein  ;  and 
CIS  therpof  he.  they  infilled,  that  as  no  fuch  rates  had  ever  been  paid  in  the 
fore  the  paflfing  faid  parKh,  nor  had  ever  been  demanded  before^  and  as  their 
of  the  37.  H<n,  ^oufes  had  been  inhabited  by  the  owners  thereof,  before  the 
were  not  fub^  ^^^^  .ftatute  37.  Hen.  8.  c.  I  a.  yas  pafled,  it  did  not  affeft  them, 
jcA  to  the  rates  and  that  the  following  yearly  payments,  and  no  more,  were 
therebyimpofcd,  ufed  and  accudomed  to  be  paid  to  the  vicars,  w'z.  for  the  dc« 
*'a^d!^ua-nromI  ^^"^*°^  Trepafi'sy  ten  fhillings  ;  the  defendant  Bocletfs,  fix  (hil- 
fn  Uett  <rf  Uthcs!  ^^^S*  >  ^^^  ^^^  defendant  WhithalPsi  eight  (hillings,  in  lieu  of 

tithes  *,  and  they  denied,  that  they  had  in  their  cufiody  or  power 
any  books,  rolls,  memorandums,  or  other  papers,  which  manifeft* 
ed  the  rates  in  the  faid  adl  to  be  due  and  payable  to  the  vicar. 

The  Court,  on  The  plaintiff  replied  ;  the  defendants  rejoined  ;  andthecaufe 
caufc  'dirtA  a  ^*"g  *'  '^S\xt  and  divers  witncflcs  examined,  it  came  on  to  be 
caTctobemadcj  heard  on  the  twenty-feventh  oiOBober  laft  ;  when  upon  reading 

the  proofs  in  the  caufe,  and  the  fiatute  37.  Hen,  8.  c«  la.  and 

three   feveral  books  of  the  colledlors  of  the  tithes  of  the  faid 

parifii,  the  Court  took  time  to  confider  of  the  queflion  \  and 

afterwards,  by  an  order  made  the  nineteenth  day  of  November  1 720, 

a  cafe  was  ordered  to  be  made,  and  that  if  the  parties  difiered 

therein,  the  Lord  Chief  Baron  was  to  be  attended  to  fettle 

vrbich  cafe  wac  the  fame  ;  and  the  Chief  Baron  was  accordingly  attended,  and 

^*"*'^cl°*!f^*  he  ordered  the  Court  to  be  moved  to  fettle  the  cafe;  and  the 

by  the  Comt,      Court,  on  the  fcventh  day  of  February  1721,  did  fettle  thefame 

9A  follows : 

The 
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The  Case.  «*  The  plaintiff  filed  his  bill,  as  before  ftated,  and      Bikvitt 
•*  the  defendants  put  in  their  anfwers  5  but  there  was  no  proof     xTm^ 
•*  in  the  caufe,  whether  the  defendant's  houfes  were,  or  any 
«  of  them  was  in  leafc  at  the  time  of  making  the  ftatutc,  or  not;  ^.^    Aether 
*  nor  that  the  fum  of  two  {hillings  and  ninepcncc  in  the  pound  „,  ^.  in  the 
*'  had,  at  any  time,  been  paid  acct)rding  to  the  value  of  the  pound  on    the 
**  houfes,  purfuant  to  the  ftatute  and  decree.     It  was  proved  by  y^afly  /«»«»  ^ 
**  fome  of  the  plaintiff  *«  witncffesand  in  the  crofs  examinations  [Jj^p^^ayc^nr! 
^  by  the  plaintiff  of  the  defendant's  wrtneflcs,  that  until  the  time  fuam'to  the  37, 
"  of  this  prefent  vicar,  th^y  never  heard  of  any  fuch  demand  Hen,  s.c  i».    - 
*'  as  two  (hilKn^s  and  ninepencc  in  the  pound,  for  the  tithes  inikuoftiiiiai 
«*  within  the  faid  parifh.  In  two  ancient  tithe  books  an  entry  ap- 
«  peared  *«  'charged  for  tithes^*  againft  the  names  of  the  then  occu- 
^  piers  of  Tr^fl^'/houfe,the  feveralfums  of  fivefhilling^,  and  three 
*'  fbillings  and  fourpence  ;  and  in  another  ancient  tithe  book  the 
<'  feveral  fums  of  five  (billings,  three  fliillings  andfour-p^Rce,and 
**  two  fhiUings'and  fixpence,  were  To  charged,  which  laft  men- 
'*  tioned  fums  of  three  fhillings  and  fourpence,  and  two  fliillings 
**  and  fixpence,  were  proved  to  be  the  colleftor's  hand  writing, 
«•  but  the  five  fliillings  is  of  another  hand  writing-;  and  in  ano- 
^  ther  book  the  feveral  fums  of  three  fbillings  and  fourpence, 
'^  and  two  fliillings  and  fixpence,  were  fo  charged  and  proved  to 
}^  be  the  coUeAor^s  hand«writing,  but  no  cuftomary  fuo),  modw^ 
^*  orcertaia  fumannually,was  proved  to  have  been  ever  paid  other 
**  then  39  aforefaid.   In  a  book^  commencing  in  the  year  17  iS, 
<<and  ending  in  the  year  1713,  BQchetfsYiO\}l[^  is  charged  one 
^  fhilling  and  (iicpencei  and  Wmthal!^  houfes  one  (hilling  each* 
^  It  Was  proved  $y  one  5i/r/i>i„that,  for  nine  years,  during  the 
^<  time  of  Byho^  F9%jlir^  he  lived  in  TnpafsU  hou(e,  and  that 
«  daring  that  tidie  be  had  Qeyer  paid  more  to  the  vicar  tbaa 
<<  ten  fhilUng^j  or  two  fbillbgs  and^fixp^nce  a  quarter.    The 
*'  quef^ion   is,   whether  two   fhillings  and   niilepence  in  the 
'<  pounds  of  the  yearly  rents  of  the  faid  defendant's  fefpcAivg 
^  houfes,   be  due  for  tithes  by  virtue  of  the  faid  fhitute  afnd  de- 
"  ace  of  37.  Hen.  8,  or  not? 

/  ««  Con.  Pniipps. 

«  Tho.  Br.owne." 

The  caufe  came  on  to  be  he^d  on  the  faid  cafe  the  twen«  The  cafe  it  ^t* 
-ty-cighth  of  Fthruary  1 72 1,  when  the  fame  was  acijourned  to  f^  V^  *** 
Eajbr  Term  following;  and  on  the  ci^iteenth  of -<^n7  1722,  J^*^*^*"* 
it  was  further  heard,  when  upon  .reading  the  cafe  and  the  proofs 
in  the  caufe,  and  what  was  infifted  on  by  counfel  on  both  fides^ 
the  Court  declared  they  wou)d  give. their  opinion  on  a  future 
day. 

It  came  on  to  be  heard  again  on  the  thirteenth  of  Jutte  following,  is  u^ued  %  fc. 
*nd  it  was  further  adjourned  to  the  twenty-fifth  of  OSiober  in.  •w^  ^'n**'  ^^ 

an  xiTue  diccftcd 
to  U7  whethef,  and  what  Aim  kfi  than  »$•  ^d*  in  the  pound  had  been  ufuall^  paid. 

O4  fi^^ 
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BtNKXTT  ftant»  when  it  accordingly  came  on ;  and  upon  reading  the  fiid 
H^fi        cafe,  and  a  decree  of  the  fifteenth  year  of  James  tie  Rrfi^  is 

TftxfAf*.  ^j^g  Q2xx{^  of  Ivat  V.  Warren  \  another  decree  of  Mieboilmss 
Term  1654,  in  the  catife  of  Sheffield  v.  Warren  \  another  decree 
Trinity  Term,  the  twcnty-fevcnth  year  of  Charles  the  Second,  in 
the  caufe  of  Umjreville  v#  Pluntftead ;  another  decree  of  Bafter 
Term,  in  the  fifth  year  of  William  and  Mary^  in  the  caufe  of 
Ward  v.  Hilder  {a)  \  another  decree  of  Michaelmas  Term,  the 
fifth  year  of  William  and  Mary,  in  the  caufe  of  Grant  v*  Cea^ 
wm  (3) ;  another  decree  of  Michaelmas  Term,  in  the  iixth  year 
of  William  and  Mary,  in  the  caufe  of  Sayer  v.  Mumfrrd(c)^ 
and  another  on  the  feventh  of  July  1705,  in  the  caufe  of  Tomh 
ley  V,  Wil/on  (d) ;  the  Court  adjourned  the  further  hearing  to 
thisday,  the  twenty-fixth  of  Offoher  1772,  when  it  cameoa 
to  be,  and  was  finally  heard,  when  the  Court  ordered  the  fol- 
lowing iflue  to  be  tried  by  a  fpecial  jury,  before  a  baron  of  this 
Court,  vis.  <<  Whether  any,  ^nd  what  Turn,  or  fums  lets  thaa 
'*  two  fliilluig)  and  ninepence  in  the  pound  had  been  accuftom^ 
<<  ably  paid  for  any,  and  which  of  the  ]iQufc$  in  the  po(> 
<<  feilion  of  any  of  the  defendants,  or  any,  and  which  of  them." 

A  ^rdia  found  A  trial  was  accordingly  had  on  the  twenty-third  of  May  1 728, 
that  ict.  a-year  before  THE  Cif  lEF  Bakok,  and,  on  the  twenty-fixth  of  November 
tor  TrJ^'*  '724>  t^^  caufe  coming  on  upon  the  equity  referved,  it  appear* 
hooA  ;  8s  a.  ^d  On  reading  tbipoftea,  <<  that  a  certain  iefs  Aim  than  two 
yt4rfor^r»firf*i;  «  {hillings  and  riinepence  in  the  pounds  for  every  twenty  (hil- 
ano  4,    a  ycitf,  w  ij^gg  of  the  yearly  rent  of  the  four  mcfliiages  in'  queftion  rc- 

<<  fpeClively,  was  accuftomably  paid  for  the  tithes  of  each  of 
<<  the  faid  hoyfes,  in  the  form' and  manner  following,  vhu  ten 
c'  (hillings  yearly  for  one  mefluage,  in  the  tenure  or  occopa* 
^  tion  of  M.  Trepafs,  being  parcel  of  the  faid  four  meflhagcs 
<<  in  queftion  \  and  fix  (hiilitigs  yearly  for  pne  other  meffiiage, 


lioufet. 


,     Co)  V©L  I.  pag«  305. 
.     Z'*;  Vol.1,  page  313. 

ftj  Vol.  I.  page  324. 

fdj  This  was  a  hill  filed  by  the  lelTee 
of  the  dean  and  chapter  of  Wefimin^er^ 
to  enforce,  from  the  ipbabiiants  ot  the 
parifb  of  St.  Bridet^  in  l^mdom^  payment 
of  tithes,  according  to  the  rates  de« 
-creed  hj  the  ftatute  37.  Hen.    8.  c. 
I  a.     The    defendants  pleaded,    that 
^n    ancient   rate  had   been    uninter- 
ruptedly paid  in  t^e  faid  parifli,  until 
in  the  year   i4S6<>,  when  the  faid  parilh, 
excepting  a  few  honfes,waa  bnrnt  down 
|>y  the  fire  of  Lpndea ;  that  af^erwvdt 
the  ftatute  ai.  &  13.  Car.  i.'c.  i J.  di* 
reded,  that  the  impropriators  of  the 
deftroyed  pariflies  mould  pay  to   the 
fefne^ive  incumbenta  the  fame  monies 
as  had  been  ufually  paid  to  them  before 
the  faid  fire ;  that  fizty  pounds  a-year 
had  been  ufually  paid  to  the  vicar  of  St, 
fridfr*  tJi»t  in'ttie  ^f^'  1^75,    therf 


was  a  genefal  iffellkieiit  made  00  die 
ikid  pariih,  both  for  tithes  tp  the  im- 
-propnators,  and  the  au^ented  tith^ 
to  the  vicar,  by  which  the  vicar*s 
maintenance  was  encreafed  to  one  hnn* 
dred  and  twenty jpo^da  a-year ;  and 
that  the  faid  ailenment  had  been  con- 
.Aax;tly  adhered  to  and  obferved;  and 
the  defendanu,  after  fetting  forth  the 
faid  rat^  made  in  1675*  and  the  an* 
nual  rents  of  tbfir  rcfpe^ive  h<nifes» 
infifted,  that  they  were  only  liable  to 
pay  the  faid  rates  in  Hen  of  tithes.  The 
feveral  ancient  books  or  rentals  of  the 
tithes  of  the  faid  parifli,  from  2639  to 
1696,  were  read  in  evidence.  But 
THE  Couar  decreed,  that  the  defend* 
ants  fliould  pay  after  the  tyite  of  as.  gd* 
iA  fhe  pofiiid,  on  tikOiMiitif  rents  of 
the  houies,  lhops»  warowufcs^  and  c^ 
lars  purfuant  to  the  ftatute»  37.  Hen* 


ti 


m 
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^  m  the  tenure  or  occupation  of  Richard  Bocirttf  other  pored      B^nbtt 
'^  of  the  faid  four  mefliiages  \  and  eight  (hillings  yearly  for  two     -p^f ,    • 
<<  other  mefiuageS)  in  the  tenure  or  occupation  of  JV/nthall^ 
^  VIZ*  four  (hillings  yearly  for  each  of  the  faid  two  mefTuages, 
^  being  the  refidue   of  the  faid  four  xnefTuages  -^  and  upon 
hearing  coixnfei  on  both  fides^  and  upon  full  debate  \ 

iTisoRDSazD  BT  THji  QoURT,  that  the  defendants  (hall  The  defcndaait 
account  for  and  pay  their  tithes  for  the  premifes  in  queftion  decreed  to  tc* 
fcfpeftively,  according  to  the  faid  verdift,  during  the  years  by  ^"^"^  "^^^ 
the  biUdemandcd^  and  that  the  deputy  remembrancer  do  take 
the  faid  account. 

And  it  is  fttrther  ordieid,  that  the  defendants  (ball  That  the  piiin* 
pay  the  jplaintiff  his  cofts  of  this  fuk  as  far  as  the  bill  ?nd  an-  ^j**"^,^ 
fwer  only,  but  that  the  plaintiff  (ball  pay  to  the  defendants  «<i  aufwl/wKl 
all  their  cofts*  at  law  and  in  this  court,  from  the  time  of  the  the  defendants 
defendants  anfwer ;  and  that  the  tithes  and  cofts  which,  on  <he   fubleqqent 
taking  the  (aid  account,  (hall  appear  to  be  due  and  papble  to  ^^^ 
the  plaintifis,  by  virtue  of  this  decree,  (ball  be  dcduAed  out  of 
the  cofts  whic^  the  plaintiff  is  hereby  decreed  to  pay  to  the  faid 
defendants  2%  aforefaid;  all  which  cofts  are  to  be  taxed,  adjufted, 
and  fettled  by  the  deputy  reihembrancer  of  this  court. 

On  the  feventh  of  March  1723,  the  vicar,  Thomas  Btnnet^  The  Wear  ^* 
^pealed  from  this  decree  to  the  houfe  of  lords,  where  after  J^iJ^J^ 
hearing  counfel  on  this  appeal,  it  was  ordered  and  adjudgbd,  ^  "^ 

that  tl^  fame  (hould  be  difmifled,  and  the  decretal  order  thereia 
complained  of  («)  was  (dtffentienii  clertj  affirmed. 

^«jThe  •r4er  appealed  i^ioft  wat»     iflue  to  be  tried«    See  $.  C.  Btqw]|»  P« 
t^  bj  which  th(  Cour(  dir^Aed  the     C.  437  to  444. 


Lord  againft  Dupleck  and  Turk,  mich.  Taaw, 

Sujfexy  'jth  December  1 722. 

'T^HE  bill  ftated,  that  the  plaintiff,  in  the  month  of  OShber  The  vkar   of 
1718,  was  in(iituted  and  induced  vicar  of  the  vicarage  and  Ttrtelmr^iim  Suf. 
pari(h  church  of  TircehurJ^  in  the  county  oiSuJfexy  and  had  ever  ^'^iJ^'^^^ 
fince  duly  officiated  therein,  and  had  thereby,  or  by  fome  other  c^Ucd  MMfi^dm, 
lawful  ways  ^d  meaos,  become  entitled  to  the  tithes  of  hay,  s,c.  Bunb.  iaa« 
meadow,  corn,  flax,  hemp,  hops,  and  all  other /malt  titheif  Eafter 
offerings,  t>blations,  and  obventions  arifing  therein,  and  io  the 
titheable  places  thereof ;  that  the  defendants,  for  three  years 
pafi,  had  feverally  poffeiled,  occupied,  and    enjoyed  feveral 
mefluages,  gardens,  and  lands  lying  within  the  faid  pari(h»  and 
yearly  had  hay,  flax,  hemp,  meadow,  corn,  fruit,  and  other 
matters  f^nd  things,  which  became  titheable  to  him  as  vicar ; 
Imt  tfxat  they  had  ref ufed  to  fatisi^  hhu  for  the  fame,  on  a  pre« 

tence. 
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toi©  fence  Att  their  lands  were  exempted  from  the  payment  of 
rff«V  tithes.  The  bill  therefore  prayed  a  difcoveryand  an  account^ 
TviK.        *^^  ^^^^  ^^  defendants  might  fet  forth  their  exemption. 

The  defendants  Xhc  defendant  Turk  faid,  that  he  believed  the  plaintiff  was  vicar 
fom  wn  arcci  ^^  ^^^  '^'^  parifh,  and  entitled  to  the  tithes  j  and  that  he  had| 
of  thepoflefiioiks  '^^  three  years  paft,  been  feifed  and  polTefled  of  an  eftate  therein, 
ef  the  xnonafte-  called  Maple/dms  jUid  he  fet  forth  the  quantities  and  values  of  his 
tjUR^htrhruige^  tithes,  aiKl  admitted  that  the  plaintiff  had  demanded,  and  that 
and  in  ^^^^^f^J*-  he  had  refufed  to  pay  vicarial  tithes,  becaufe  his  faid  lands  vrere 
fnooafteryitthe  exempted  from  the  payment  thereof;  and  he  averred)  that  no  tithes 
time  it  was  dif-  in  kind,  or  any  compoiition  for  the  fame,  had  ever,  to  his  know^ 
fiilvcd ;  and  that  kdge,  been  paid  for  the  faid  premifes,  when  in  the  occupation 
^*  tti  "^c  ^^  *^^  owners  thereof,  fave  only,  that  when  he  firft  held  the 
^^erti^^order,  cftatc,  he  had  paid  thirty-two  fhillings  a-year,  as  the  tenants 
Che  faid  farm,  in  thereof  had  before  done,  but  he  hoped,  that  fuch  payment 
tlie  occupation  would  not  prejudice  his  right,  efpecially  as  the  being  exempted 
^ta  <>^^r»  *•  >|ras.  as  much  his  lawful  right  as  the  eftate  itfelf-;  and  he  infiftcd* 
^iiba^xtMai  *^^*  ^^^  ^^^^  bnds  and  premifes  had  always  been  confidered 
S.  c  13.  P^^  ^^"^  parcel  of  the  late  diiTolved  monaftery  of  Roberiridge  \ 

that  the  laid  monaftery  was  of  the  Ctftertian  order  \  and  that 
the  abbot  thereof  had  been  freed  by  the  pope  of  Rome,  from 
the  payment  of  all  tithes  of  the  lands  which  the  faid  abbot  held 
in  his  own  hands,  and  which  were  tnanured  at  the  cods  df  the 
faid  fraternity }  that  at  the  time  the  faid  monaftery  was  cfi&blved| 
the  abbot  and  convent  held  the<  premifes  and  lands  ^aforefaid 
difcharged  of  tithes,  whilft  in  their  own  hands,  and  with  tbei^ 
own  cofts  manured)  that  by  means  of  the  ftatute  31.  Hen.  8^. 
c.  13.  the  perfon  or  perfons  in  whom*the  eftate  and  inheritance 
of  the  faid  lands  and  premifes  afterwards  vefted,  and  who  fohcld 
the  fame  in  their  own  hands,  were  exempted  firom  the  pavmentof 
tithes,  in  the  fame  manner  as  the  abbot  and  convent  were  at  the  time 
of  the  diffolution  ;  that  fince  the  diiTolution  the  freehold  and 
inheritance  of  die  faid  eftate,  bf  fev^ral  mefne  conveyances,  was 
become  vefted  in  him ;  and  tbat^  as  he  himfelf  occupied  and 
manured  the  fame,'  he  was  freed  and  difcharged  from  the  pay- 
ment of  tithes,  or  any  thing  in  lien  thereof. 

The  defendant  Dimpled  put  in  (he  fame  anfwer  ;  the  lands 
that  he  was  feifed  of  being  part  of  tbe/ald  eftate  calted  Mcfhfden^ 

The  cvideace      The  plaintiff  replied ;  the  defendants^  rejoined  j  and  fevcral 
ytad.  witneffes  were  examined  on  both  fides 'j   and  upon  reading,  on 

the  part  of  the  defendants,  ari  itijp^imus  of  a  grant  in  the 
eleventh  year  of  Khjg  Edward  the  Thifd\  a  furi-ender  ef  the 
faid  abbey  of  Roberiridge  to  King  Henry  the  Eighthy  dated  the 
fixteenth  of  Aprlly  in  the  twerity- ninth  year  of  his  reign; 
the  bailiff's  accounts  of  the  rents*  of  the  monaftcries  furrendcrcd 
to  Henry  the  Eighth ;  a  decree  of  this  court,  made  the 
feventeentk  of  Afril^  in  thev  twenty-fifth  year  of  Charles  tie 
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Xnvffi,  Lerdv.Poaki{a)i  and  feveral  depofidoss  taken  on  the        I^*o 
part  of  the  defendants  I   and  upon  reading,  upon  the  part  of  -^  ^«^ 
die  plaintiff,  fevcral  tithe  books  of  the  laid  pari(h  of  75^^A«C/?,       tw"* /"* 
made    in  the   times  of  the  former  vicars  ;  a   decree    made 
in  this  court,  dated  the  twelfth  of  February^  Hilary  Temt^  the 
fcvcnth  year   of  WilKam  the  Thirds  Wllkinfon  v.  Newfome  {b)  ; 
another  decree  the  twentieth  of  Navimbir  i*jo\f  in  the  caufe 
of  Pollard  v»  Penn  (r) ;  and  alfo  the  depofitions  of  feveral  wit- 
nefles  on  the  part  of  the  plaintiff,  and  on  full  debate ; 

The  Court  was  opinion,  that  the  faid  farm  and  lands  called 
Mdtf>le/den,  in  the  occupation  of  the  defendants,  are  not  ex- 
empted from  the  payment  of  tithes,,  but  that  tithes  ought  to  be 
paid  for  the  fame  to  the  plaintiff,  as  vicar  of  the  faid  parifh  of 
TueAur/f. 

It  II  THCRBUPOH  ORDERED  BT  THE  CoVRT,  that  the  de- 
fendants ihall  feverally  account  with,  fati8fy,and  pay  the  plaintiff 
for  the  value  of  the  tithes  of  the  feveral  vicarial  titheable  mat- 
ters and  things  demanded  by  the  bill,  which  the  faid  defendants 
feverally  had  and  enjoyed  within  the  faid  pariih  and  titheable 
places  thereof,  during  the  time  in  the  bill  $  and  that  the  faid 
defendants  ihall  account  with,  fatisfy,  add  pay  to  the  plaintiff, 
for  their  Edfitr  offerings*  during  the  time  aforefaid^  and 
that  the  deputy  remembrancer  do  take  the  faid  account.  The 
deputy  made  his  report,  dated  the  eighth  of  May  inftantj  and 
the  fame  was  confirmed  {d)* 

J.  Montague. 

Ro«  Price. 
'  F.  Pace. 

J.  G.  Gilbert.  . 


TheCoDitoTo- 
pinioii,  chat  at  is 
not  cxonptfll 
from   Um   pqr* 

ment  of  titfacs}' 


and  the  defeod. 
ant  ordered  M 
accoant  accovd* 
ingly. 


(a)  Reported  vol.  i,  page  134* 

{I)  VoLi.  page  355. 

(€)  The  plaintiff  PtUard,  atreAor  of 
Coffctmke^  in  DTfetJhire,  filed  his  bill 
againft  Pemrn^  demanding  both  great 
and  finall  tithes  of  certain  lands,  called 
^pttertahtlmt  Farm,  held  by  the  defend- 
•at  in  the  faid  pariih.  The  defendapt 
inllfted  that  the  lands  were  his  owi 

and  thac  fo  long  as  he  occupied  th^ 

himfelf  they  were  tithe  free ;  for  liiat 
they  had  been  parcel  of  the  pofleiffiona 
of  the  abbey  of  Ford^  in  h^rfetJhiTt, 
which  was  one  of  the  greater  abbies, 
and  of  the  Ciflertian  order.  On  read* 
ing  the  iarrendcr  of  the  faid  abbey, 
dated  theSth  of  Af<irci,the  30th  year  of 
Henry  the  Eightb^  it  appeared,  that  the 
manor  of  Ttt*r  and  Cahhclifft  were 
part  of  its  pofTeffions;  and  alfo  on  read- 
ing 8  grant  of  the  faid  manors  from 
U»ry  tht  Eighth  to  X«ri  FarwUt  4|d  hif 


heirs,  dated  in  the  36th  year  of  his  reign, 
rvLX  Court,  on  the  10th  oi  Ntwmher 
1701,  Mich.  Term,  the  T3th  year  of 
Wtlliam  thi  Third,  was  of  opinion,  that 
the  defendant's  eilate  was  not  exempted 
from  tithes,  and  he  was  ordered  to  ac- 
count for  the  tithes  of  the  lands  he  had 
in  his  own  pofldBon  in  the  partlh  of 
Ctrfcemi€. 

(d)  It  is  faid  by  Mr.  Bunbury,  thac 
the  defendants  were  decreed  to  account 
becaufe  it  appeared,  that  the  lands  weft 
in  tenant's  hands  at  the  time  of  the 
difTolution  of  the  monaflery,  but  his 
report  was  cited  in  the  cafe  of  Binifim 
V  Swnth,  the  nth  year  of  Gssm  «5t 
Thirds  and  Loan  Chikp  Baaoii  Paa* 
KUL  faid,  that  by  a  note  of  Ma.  Baron 
PaiCB,  which  he  had  feen,  it  appear* 
ed,  that  Mr.  Banbury  had  mjlrepre* 
fented  it.  See  the  cafe  of  Porter  v, 
Bathurft,  Cro.  Jac.  559.  notia. 
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9  Gto.  X. 

MJiXf  'Jib  Decembir  1722. 

The  leAor  «f  *TpHE  impropriator  of  Shopland  apd  Ipoulnefs^  iq  t^ic  county  of 
SktpUndj  ID  £/-  1  JS^j*,  claimed  all  the  glebe  Unds  and  all  the  tithes  of  com, 
Jex^  with  thp  grain,  and  hay  yearly  arlfing  in  feveral  acres  of  arable,  meadow, 
•«yi  «in«t«d,  is  *^^  pafturc  ground,  called  LitiU  Bqrrowqod^  in  the  occupation  of 
cnutled  to  t^e  the  defendant,  and  within  the  titbeable  places  of  the  faid  rcc- 
tithcs  of  C6ni»  tory. 
grain»  and  hay» 

cl  (he  {arm  cai.  The  defendant  admitted,  that  the  plaintiff  was  feifed  in  fee 
led  Lhik  JSot*  of  thc  reftory  of  Shopland,  but  not  of  the  reftory  of  Sbtpland 
iroJlf^i^d^^f  with  Fouine/j ;  and  infifted,  that  he  is  not  entitled  to  any  fort 
FaiUiuju    *        of  tithes  arifing  on  the  defendant's  lands  in  thc  bill  mentioned, 

for  that  his  lands  lie  all  within  the  ifland  and  reAory  of  Foulnefs. 
He  alledged,  that  the  rt£tory  of  Foulne/s  is  a  diftinft  rc£tory,and 
not  annexed  to  Shopland  \  that  thc  IJtand  of  Fwlnefs  was  hereto- 
fore part  of  TH«  SHA,  and  extra -parochial ;  that  it  had  been  by 
parcels  at  feveral  times  recovered  from  the  sba,  by  inclofing 
the  fame  with  banl^s  of  earth  \  that  a  confiderablc  qnantity  di 
lands,  of  late  years,  had  bpen  fo  indofed,  and  that  a  nnmber 
of  acres  witliout  the  banks  arc  tit  to  be  inclofcd  \  that  neither 
thc  plaintiff,  as  reftor  of  Shcpland,  nor  thc  vicar  of  that  pariib, 
nor  the  re£tors  or  vicars  pf  any  other  pariihes  near  the  ifiand^ 
have,  or  can  lawfully  make  any  claim  to  tithes  of  the  faid  lands, 
they  not  lying  withbi  any  of  the  faid  pariihes  }  and  that  the 
faid  lands  are  enjoyed  without  paying  any  fort  of  tithes ;  that 
upon  thc  firft  recovering  of  thc  faid  tfland,  (long  before  the  re- 
formation), the  inhabitants  of  Rochford  Sutton,  Little  Wakerini, 
Shopland^  Eqfinvoodi  and  Little  Standbridge  became  farmers  of 
thc  /aid  lands  fo  recovered,  vrhich  they  held  with  their  other 
iarms  in  thpfc  pariihes  ^  that  there  being  then  no  church  or 
chapel  in  the  ifiand,  they  reforted,  to  htar  divine  fervice,  to  the 
churches  where  then-  upland  farms  lay  j  that  thc  pricfts 
then  deilred  voluntary  prefents  for  the  lands  in  the  faid  ijland\ 
that  fuch  prefents^  being  continued  for  a  length  of  time,  were 
afterwards  claimed  as  due  to  the  reftors,  vlcars,or  pricfts  of  thofc 
pariihes ;  but  that  whatever  claims  they  then  had  to  fuch  prefents 
in  lieu  of  tithes  for  thc  faid  lands  in  the  ifland,  thc  fame  are 
fincc  cxtinguiihed  j  for  that  in  thc  yeir  1 708,  the  ijland  apd  thc 
main  land  were  for  fome  time  feparated  by  every  tide,  whereby 
the  inhabitants  were  deprived,  at  thc  point  of  death,  of  thc 
benefit  of  thc  facraments,  they  having  no  perfon  conftantly  there 
to  adminifier  the  fame  %  that  the  lord  of  the  manor  of  the  faid 
ifland,  having  obtained  licence,  with  the  confcnt  of  the  bifhop, 
and  all  pei  fons  interefted,  crcAcd  a  ncrpetual  phantry,  for  the 
chaplain  to  perform  divine  fervice  in  a  chapel  built  there  ;  and 
t}iac  he  4Pd  they  did  grant  to  the  faid  chapliain,  and  his  fuccef- 

fors 
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fors  for  their  maintenance,  the  tithes  and  profits  arifing  within      TTiitt 
the  faid  iflandy  of  the  pari(hioners  of  Rochford^  &c.  afoi'efaid  in-        "t^*^ 
habiting   within  the  iaid  ifland^    that  divers  chaplains  were 
io/litufed  in  the  faid  chantry,  enjoyed  the  tithes  and  payments 
in  lieu  thereof,  in  refpe^l  of  their  lands  in  the  faid  ifland,  until 
the  reformation,  when  the  faid  chantry  was  converted  into  a 
reftory ;  that  fince  the  fame  was  made  a  re^ory,  rectors  were' 
inftitoted  thereto  when  vacant  *,  that  the  rectors  have  enjoyed 
all  fuch  tithes,  as,  at  the  time  of  the  grant  were  due  or  payable 
from  any  of  the  parifhioners  of  the  faid  parifhes  for  their  lands 
i»  the  faid  ifland,  or  fomething  in  lieu  thereof)  that  from  the 
faid  grant  to  this  day,  the  duties  of  chriftenings,  &c.  of  the  in* 
habitants  of  the  faid  ifland,  and  particularly  pf  the  occupiers  of 
the  defendant's  lands,  have  been  performed  by  the  redlors  of 
the  faid  chantry,  and  not  by  the  rc£lors  or  vicars  of  ShopLnd^  or 
Other  neighbouring  pariihes,  and  that  all  fees  havcTbeen  paid  to 
the  reAor  of  the  faid  chantry  ;  that  he  hath  paid,  and  is  ready 
to  pay  to  the  prefent  redlor  of  Voulnefs  for  all  tithes,  great  and 
fmall,  arifing  on  the  lands  in  the  bill  mentioned,  according  to 
fuch  compofitions,  and  in  fuch  manner  as  he  formely  paid  the 
faid  redor ;  that  neither  the  plaintiff's  father,  who  was  redor 
of  the  faid  parifli  of  Sbopland^  nor  the  plaintiff,  fince  his  deaths 
had  ever,  before  this  bill,  claimed  any  fort  of  tithes  arifing  on 
the  faid  lands,  or  any  compofition  for  the  fame  ;  that  the  inha- 
bitants of  the  faid  ifland,  and  in  particular  the  occupiers  of  the 
lands  in  the  bill  mentioned^  never  ferved  any  parifh  offices  in 
Zboplandy  or  paid  any  church  or  parifli  rates  made  for  ShopUnd^ 
(except  as  hereafter)  \    that  the   parifliioners  of  ShypUnd^  in 
tnaking  proceflion  round  the  faid  parifli,  never  bounded  out  the 
faid  ifland,  or  any  part  thereof,  or  in  particular  the  lands  in  the 
bill  mentioned,  as  part  of  the  faid  parifli }  that  no  boundary 
remains   whereby  it  appears,  4hat  the  faid  ifland,  or  any  part 
thereof,  and  in  particular  the  faid  lands,  ever  belonged  to  S^^^- 
/W*,  that' the*  inhabitants  of  Foulnefs  have,  time  immemorial, 
annually  chofen  conflables,  who  have  ferved  for  the  ifland  and 
parifli  of  Foulnefi  alone,  and  never  intermeddled  with  Shopland^ 
and  have  paid  their  own  conftable  rates  without  demanding  any 
thix\gof '^jk^ffnJ;  that  before  and  until  the   flatute  43.  EHz, 
for  the  relief  of  the  poor,  fome  pretentions  were  kept  up  5  that 
many  years  fince,  the  church  of  Shop/and  being  out  of  repair^ 
the  churchwardens  did  pretend  to  make  feparate  rates  for  the 
ifland,  and  to  compel  fome  of  the  inhabitants  to  pay  the  fame, 
for  the  repairs,  which  they  refufed,  until  they  were  compelled 
by  the  fpiritual   court  to  pay  the  fame  ;  tliat  about  ten  years 
igo,  the  plaintiff  demanded  of  Jf^.  Newberry,  then  occupier  of 
the  lands  the  defendant  now  holds,  great  tithes,  which  he  re- 
fufed, and  the  plaintiff  brought  his  action  againft  Newberry^  who, 
being  a  timid  man,  agreed   with  the  plaintiff  to  pay  hiiU  ten 
t»ounds  a-year,  which  he  had  paid  for  fome  time  in  his  own 
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wrong,  as  a  compofition  to  Michaelmas  1717  ;  that  the  lands 
from  that  time  had  been  in  the  defendant's  occupation }  and  as 
the  plaintiff  had  no  right,  he  had  refufed  to  pay  any  tithes 
arifing  on  the  faid  lands :  and  Ke  fet  forth  what  corn  and  grain 
he  had  had  for  three  years  paft ;  and  admitted,  that  he  had 
paid  feveral  annual  fums  to  the  vicar  of  Shopland. 

The  plaintiff  replied  \  the  defendant  rejoined  ;  and  fereral 
witneffes  were  examined  on  both  fides }  and  upon  opening  the 
faid  bill,  and  no  counfel  attending  for  the  defendant ;  and 
reading  an  affidavit  of  fervice  oifuhpttna  to  hear  judgment  \  and 
alfo  reading  the  anfwer  of  the  defendant ; 

It  is  ordered  bt  the  Court,  that  the  defendant  (hall ac- 
count with,  fatisfy,  and  pay  to  the  plaintiff,  tithes  in  kind 
for  the  lands  and  premifes  in  queftion,  for  the  years  in  the  bill 
fet  forth,  according  to  the  proofs  taken  in  the  caufe  \  and  it  is 
referred  to  the  deputy  remembrancer  to  take  the  faid  account, 
unlefs  caufe  fhall  be  fhewn  to  the  contrary  \  the  defendant  firft, 
paying  five  pounds  cofts  before  they  be  heard.      ^ 

The  caufe  came  on  again,  on  the  twenty-third  of  Fthnurj 
17^2,  when  the  defendant's  connfel  objeded  for  want  of  parties^ 
and  the  Court  ordered,  that  the  bill  fliall  be  retained,  and  the 
plaintiff  be  at  liberty  to  amend  the  fame,  by  adding  B.  Callmtt 
clerk,  the  pretended  reftor  of  Foulnefi,  a  party  defendant  thereto; 
the  plaintiff  paying  to  the  defendant  Kermett  three  pounds  cofts, 
for  this  day's  attendance  before  he.  be  heard. 

In  purfuance  of  the  above  order  the  faid  bill  was  amended, 
and  B*  Collins  made  a  defendant  thereto,  who  appeared,  and 
(aid,  that  about  the  year  17 16,  he  was  prefented  by  the  Rarl 
tf  Nottingham  to  the  church  of  Foultiefs  \  that  the  (aid  church 
had  been  prefented  as  a  reAory  for  many  years  paft  \  that  from 
the  time  he  became  reAor  thereof,  he  had  received  from  the 
defendant  Kennetty  the  annual  fum  of  eight  (hillings  and  four- 
pence,  in  lieu,  or  as  a  compofition  for  the  tithes  of  colefced  and 
muftard-feed  growing  on  LiitU  Borrowood  Farm^  in  the  de- 
fendant Kennetfs  poffeflion  ;  that  he  had  alfo  received  from  him 
ten  pounds  a-year,  as,  or  under  the  name  of  apenjion^  charged 
on  or  payable  out  of  the  faid  farm  to  the  re£lor  of  the  faid  church, 
in  right  of  the  faid  churchy  and  believed,  that  feveral  of  his 
predeceffors  had  received  the  like  annual  fums  out  of  the  faid 
firm  ;  that  he  had  not  received  any  great  tithes,  or  any  modus 
or  compofition  in  lieu  thereof,  and  had  not  heard  that  any  of 
his  predeceflbrs  had  ever  received  any ;  that  he  apprehended, 
that,  as  redor,  he  was,  or  might  be  entitled  to  the  great  and 
fmall  tithes  arifing  upon  the  faid  farm,  as  lying  within  the  faid 
ifland  and  reflory,  but  cannot  make  out  any  right  to  the  great 
tithes,  or  any  modus  for  the  fame,  and  therefore  did  not  infift  on 
the  fame  \  that  he  never  faw  the  endowment  of  the  faid  church, 

which 
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which  the  plaintiff  fuggcAed  was  endowed  as  a  chapel^  bat  ad^ 
oittcd,  that  he  had  feen  an  old  imperfeA  writing,  taken  out  of 
the  old  church  book  of  Hockley  t  and  that  the  fame  was  ihewn 
tohioii  as  an  exaift  copy  of  fuch  endowment)  but  as  he  cannot 
fet  forth  whether  it  was  fo  or  not,  he  refers^  as  to  the  fees 
given  to  the  chaplain,  and  as  to  the  refervation  made  to  any 
mother  churches,  to  fuch  endowment  when  produced. 

The  caufe  came  on  to  be  further  heard  the  nineteenth  of 
November  1 7  24  J  and  on  reading  the  proofs  taken  in  the  caufe ; 
dnd  alfo  an  entry  in  the  Bijhcp  of  Leruhn*s  regifter,  dated  the 
feventeenth  of  May,  in  the  fixth  year  of  Elizabeth^  and  other 
entries  in  the  faid  regifter  \  and  on  mature  and  deliberate  debate 
of  the  matter  had  by  the  Court ; 

It  IS  ORDERED  bttheCourt,  that  it  fhall  be  referred  to  a 
trial  at  law,  upon  this  ifiiie,  <*  Whether  the  faid  farm  and  lands 
^  in  the  defendant  Kennelfs  pofleffion,  or  any  and  what  part 
*  thereof  do  lie  in  the  faid  parifh  of  ShopUmd  i** 

The  caufe,  on  the  twenty-fecond  of  April  1725,  {landing 
upon  the  equity  referved,  it  appeared,  upon  reading  the  decree 
^poftia^  thkt  the  farm  and  lands  in  the  defendant's  pofleffion 
do  lie  in  the  parifh  of  Sbopland :  and  upon  full  debate, 

It  is  ordered  bt  the  Court,  that  the  defendant  fhall 
account  with,  fatisfy,  and  pay  to  the  plaintiff  his  tithes  in  kind, 
according  to  the  prayer  of  the  bill  ;  the  defendant  CoIJins  to  be 
difmiiled  with  forty  ihillings  cofts. 

R.  Etre. 
Ro.  Price. 
F.  Page. 
Jeff.  Gilbert. 
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Mfcii.   Tnw^ 
9.  G10.  1. 


HxroRss  agakfi  Billinghurst. 

Berkjbire^  lOtb  December  1722. 

•THE  vicar  of  Sunning^  in  the  county  of  Bery^  claimed  all  The    vicar   oT 

*  fmall  titbesj  and  particularly  the  tithes  of  corn-mills  ;  and  ^^'^.^ 

ftated    the  decree  he  had  before  obtained,  in  the   caufe  of  ^f  ^^^^p  ^,^ 

Hughes  v*  Englejield  {a).  mills,     wiUow 

eights,  and  all  other  finall  tithes  whatfocver» 

The  defendant  admitted,  that  the  plaintiff  was  vicar  of  Sun*  The  deiendaat 

mngy  and  entitled  to  all  fmall  tithes,  or  to  fome  modtu  in  lieu  i^y%f  there  u  a 

thereof,  and  ftated,  that  until  he  became  vicar,  the  occupiers  'l^.^l  ^*J* 

of  lands  in  the  faid  pariih  had  never,  m  the  memory  of  man;  orwUk/.^^^^^^ 

that  tht  KoSkf  ht\ti%  ancient  mifls  andn^rer  hatins  pftid  any  tithe*,  are  tithe  frae. 


(a)  A^te,  pa(«  6. 


paid 


^ 
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pftid  rheir  tithes  in  kind,  bat,  in  lieu  thereof,  certain  fans  amoimt* 
ing  to  one  hundred  and  twenty  pounds  a^year,  which  the  vicar 
had  endeavoured  to  augment  to  four  hundred  pounds  a-jear^ 
that  he  occupied  two  water  com*mills,  and  had  willow  eighn } 
that  the  faid  mills  were  ancient  mills,  and,  having  been  eftAied 
before  the  ftatute  9.  EJno.  a.,  ought  not  to  be  charged  with 
the  payment  of  any  tithes  for  grinding  com  or  grain  thereat,  ot 
for  the  toll  thereof ;  that  he  had  yearly  paid  the  leflee  of  the 
dean  of  Sali/hury^  who  was  impropriator  of  the  great  titbes,  fix 
fhillings,  as  a  moJus  in  fiill  for  all  great  tithes  arifing  from  the 
willow  eights  and  the  millsi  or  rather  for  the  willow  eights  only, 
the  mills  being  tithe  free,  as  having  been  ereAed  before  the  faid 
flatute  ;  and  that  if  tithes  were  due  for  the  faid  mills,  the  fame 
would  belong  to  the  impropriator,  who,  in  fuch  cafe,  fhould  be 
made  a  party  to  the  bill* 

.  The  plaintiff  replied ;  the  defendant  rejoined ;  and  feverd 
witnefles  were  examined  t  and  upon  reading  a  record  of  the 
nineteenth  of  May  ^  the  feventh  vear  of  James  tie  Fir/If  and  the 
depofitions  of  divers  wltnefTes  taken  in  the  faid  caufe  $ 

ThebiOdtfiiiiflv  '  '^"B  CoURT  declared,  that  the  faid  bill  ought  to  be  difmiflel 
€d  it  to  Che  as  to  the  demand  of  the  tithes  of  the  mill  in  queftion,  no  proof 
mUkf  no  proof  having  been  made  of  the  payment  of  tithes  at  any  time  for  the 

bavingbatogiT.  £^^^ 
CO  that  they  had 

Ir    IS   THEREUPON    ORDERED    9Y    TUS    CotTRT,     that    the 

faid  bill  be  difmifled,  as  to  the  demand  of  the  tithes  for  the 
faid  mill,  with  cofts,  to  be  taxed  by  the  deputy  remembrancer 
of  this  court,  to  whom  it  is  hereby  referred  to  tax  the  fame. 


ThecvUenst 
tcad. 


ever  paid  cJUict 
with  ooftft. 


HfLAxTTBaii 
9,  Gbo.  i« 


The  rtflor  of 
Aidrngbmrn^      in 

the  tithes  of  hay 
made  on  bndt  in 
the  townlhipi  of 
SbHStmh      and 

S.C.  Banb.  127. 
See    another 
caafe,£alW,it. 

Cca  3. 


TuLLie  againji  ICiLNfiit. 

Lanfo/lnref  iitb  February  fjti* 

nr  HE  bill  ftated,  that  the  plaintiff  having  obtained  a  prefentatiOn 
'*'  from  King  WilUam  and  ^een  Mary^  under  thi  great 
SEAL,  to  the  reAory  and  pariih  chuf ch  of  Atdingham^  in  the 
^ounty  oi Laticqfteri  ^as,  about  the  twentieth  of  May  1694,  laW' 
fully  inftituted  and  inducted  thereto,  and  had  ever  iince  continued 
rcAor  of  the  fame,  and  had  thereby  become  entitled  to  all  tithes, 
both  great  and  fmall  \  that  the  defendants  for  nine  years  pail 
had  been,  and  then  were,  inhabitants,  owners,  and  occupiers  of 
land  which  was  formerly  ufed  as  arable,  but  which  of  late  yean, 
and  for  all  the  time  aforefaid,  had  been  laid  to  grafs,  which 
they  had  made  into  hay,  and  carried  fame  away,  withoat 
fetting  out  the  tithes  thereof,  or  making  any  fatisfa^tion  for  the 
fame* 

The 
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The  defendant  Ki/ner  faid,  that  he  had,  for  the  time  ftated^       Tvilis 
been  occupier  of  two  ancient  tenements  in  Sunbreake^  in  the         H^P 
faid  pafiihj  part  whereof  was  ancient  nleadow  ground,  and  had         '*"  '** 
been  yearly  mown,  and  made  into  hay,  and  the  tithes  thereof  in  P*  ihaT^te 
wry  year  duly  paid  to  the  plaintiff;  that  other  parts  of  the  lands  conflft  of 
fiid  tenements  were  arable,  and  the  reft  paflure  ground  ;  that  ancient  meadow 
the  arable  land  was  fometimes  ploughed  and  fown  with  corn,  ^^  ^   ""^^ 
and  at  other  times  lay  ley  ;  that  he  and  his  anceftors,  and  thofc  Jj^J  ^Sd  **!• 
vbofe  eftate  he  had  in  the  faid  tenements  and  premifcs,  had,  fometimet  fown 
beyond  all  memory,  ufed  to  mow  feveral  parts  of  the  faid  ley  with  hemp,  flax, 
grounds  yearly,  and  had  made  the  grafs  thereof  into  hay  j   but  *c.  and  at  other 
that  he  could  not  difcover  either  the  quantities  or  the  values  of  |^J'^  £^^^1^ 
the  hay  he  had  thereon  in  every  of  the  faid  years. 

The  defendant  Fell  faid,  that  he  occupied  an  ancient  tenement 
in  Bearcliffe^  in  the  faid  parifh  \  and  he  anfwered  to  the  fame 
cffcft  as  the  defendant  Kilner. 

The  other  defendants  admitted,  that  they  held  tenements  and 
lands  in  the  faid  parifh  ;  and  put  in  the  like  anfwers. 

And  all  the   defendants  feverally  admitted,  that  they  had  «nd  that  tlwre Ii 
refpcftively  cut  and  mowed  fuch  grafs  from  tl\eir  faid  refpcaivc  ^ft^"7^lllf 
ley  grounds,  and  made  the  fame  into  hay>  and  carried  the  fame  ialdpari/h,  that 
away  without  fetting  out  the  tithes  thereof )  but  they  iniifted,  the  occupiers  of 
that  rhcy  had  made  the  plaintiff  fatisfadlion  and  recompence  for  ^"ch      ancient 
the  fame,  according  to  the  ancient  ufage  and  cuflom  prevailing  **"^*  Aii**"*" 
in  that  behalf  in  the  faid  parifh  ;  that  peat  and  turf  then  were,  i^  two  yeari  at 
and  had  been,  time  beyond  all  memory,  generally  ufed  for  firing  the  rrqoeft  of 
in  the  faid  parifh,  and  particularly  at  the  parfonage  houfe  thereof;  '^«  parfbn,  draw 
that  the  peat  and  turf  ufed  and  fpcnt  at  the  faid  parfonage  houfe  *  ^^  ^  *"'* 
had  yearly  and  ufually  been  carried  thither,  at  great  trouble  and  paribnagehoyfe* 
expence,  from  Ulverfton   Mofs  and   Cartmell  Mcfs^  or  one  of  in  lieu  of    ail 
them,  the  faid  places  lying  at  a  vafl  didance  from  the  faid  par-  t»the«  of  hemp, 
fonagc  houfe  and  the  houics  of  the  faid  defendants  ;  that,  time  *-^'  *°^  ***>'• 
out  of  mind,  there  had  been,  and  ftill  was,  a  cuflom  obferved,  ^^i^^  mm^ 
that  the  poflefTors  and  occupiers  refpeOively  of  any  ancient 
tenement    or    tenements    within    Sunbreake^  Bearcliffe,  SeaUs^ 
Jldinghaoit  Gleqftofiy  and  Dendrcn^  and  every  or  any  of  them j 
as  for  each  of  the  faid  ancient  tenements  fo  by  them  refpedtively 
pofTefTed  and  occupied,  had,  with  their  own  horfes  and  carts, 
refpe£^ively  led  and  carried,  and  ought  to  lead  and  carry  a  cart 
load  of  peat  and  turf  from  the  faid  melTuages,  or  one  of  them^ 
to  the  faid   parfonage  houfe,  for  the  ufe  of  the  parfon  aiid 
rcAor  of  the  faid  parifh,  his  farmer  or  deputy,  on  fuch  day 
within  the  fpace  of  every  two  years  as  the  faid  parfon  and  reftor 
fer  the  time'ibfe:ing,  or  his  farmer  or  deputy,  required  or  fhould 
require,  in  full  dHcharge  and  fatisfa^ion,  and  in  lieu  of  all  and 
iingular  the  tithes  of  hemp  and  flax  grown  on  the  faid  ancient 
tenements  refpe<Stively,  aqd  of  hay  made  from  grafs  mowed  from 
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Tutu*  the  ley  grounds  parcel  of  the  faid  ancient  tenements  refpcftivclr 
a£attiji  \irithin  the  fame  two  years  j  that  the  faid  fcrvices  of  leading  and 
carrying  peat  and  turf,  all  the  parfons  and  re6lors  of  the  faid 
pari(h,  their  £irmers  and  deputies,  had  accepted  and  received, 
and  ought  to  accept  and  receive,  in  full  fatisfadlion  and  difcharge 
of  the  faid  tithes  of  hemp,  flax,  and  grafs  cut  on  the  ley 
grounds  belonging  to  the  faid  ancient  tenements  and  lands :  and 
they  fet  forth  the  quantities  they  had  cut  ;  and  infifted  on  the 
(aid  ancient  cuftom,  and  that  the  plaintiff  bad  no  reafon  to 
make  any  innovation  in  or  breach  of  the' faid  ancient  cuftom 
and  ufagc* 

The  evidence  The  plaintiff  replied ;  the  defendants  rejoined  ;  andwitneffcs 
'••  •  were  examined  on  both  fides  ;  and  upon  reading  the  proofs  in 

the  caufe,  and  on  full  deliberation  had  thereon  ; 

The  meJMs  dc.  The  Court  declared,  that  the  faid  modu^  or  cuftomary  pay- 
dved  to  be  mcnt  for  the  tithe  hay,  hemp,  and  flax,  in  the  pleadings  mcn- 
^    '  tionedy  is  not  good,  and  ought  not  to  be  eftablifhed  (a). 

and  the  defend-         And  IT  IS  ^EREUPON  ORDERED   BY  THE  CoURT,   that  the 

^ti  ordered  to  defendants  (hall  account  with  and  fatisfy  the  plaintiff  for  the 
account  ^j^j^^^  ^f  ^jj  ^j^^  j^^^  which  they  have  refpedlively  had  or  made 

from  their  faid  ley  grounds  within  the  faid  parilh  for  the  years 
in  the  pleadings  mentioned  :  And  that  the  deputy  remcm* 
brancer  do  take  the  faid  account. 

In  purfuance  of  which  order,  the  deputy  made  his  report, 
dated  the  twenty-fourth  of  January  lall ;  and  upon  reading  the 
faid  decree  and  report,  no  exceptions  having  been  filed  thereto, 
it  is  ordered  by  the  Court,  on  the  fixth  of  February  1723,  that 
the  fame  be  confirmed,  with  cofls  to  be  taxed  by  the  faid  depu^ 
remembrancer, 

R.  Etre. 

Ro.  Price. 

F.  Page. 

Jeff.  Gilbert. 

(«)  The  reafon  given  by  Mr.  Bun-  turbary  allcdged  In  the  parfonagehoufcf 

bury  is  as  follows  :  **  a  cart  load  is  too  or  in   the  defendant's   ancient  icsc* 

uncertain  ;  it  may  be  drawn  by  two  or  saeats.*'    S.  C.  Bunb.  126. 
fix  h«rfet  i  aad  there  is  no  right  of  ^ 
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9.  Gko.  I. 

Kentf  ']th  February  1722. 

The  reaor  of  ^HE  bill  dated,  that  the  plauntiff,  from  Michaelmas  I'jig^ 
frarebome,  in  1  had  bccn  reftor  of  JFarehorfie,  in  the  county  of  Kenty  and 
thhei,both>S  entitled  to  all  tithes,  both  great  and  fmall,  or  to  fome  rate  or 
uxd  ri^u,exoepc  compo£ition  in  lieu  thereof,  fave  only  the  tithes  of  com  and 

•fcoir  and  hops*  hopS» 

S.  C.  Bunb  i»5.    '  Tjjg 
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The  defendant  admitted  that  the  plaintifiT  was  re£lor  of  the  pa-        ^^Tt 
tilh,and  entitled  to  all  manner  of  tithes,  or  to  fome  modus  in  lieu         *z*"!^ 
thereof;  and  he  fet  forth  the  quantities  and  values  of  his  tithes ; 
but  he  denied  that  he  had  cut  any  wood,  fave  in  the  hedgerows  ;  JT***   defendtnt 
and  that  if  he  had,  it  lying  in  the  Weald  of  Kent^  no  tithe  is  ^^^  to*p«y"i! 
payable  for  the  fame.     He  alfo  infifted  that,  time  out  of  mind,  anacreformarOi, 
there  had  been  due  and  payable  yearly,  every  Michaelmas  Day,  meadow,     and 
todie  reftorof  the  faid  reftory  for  the  time  being,  or  his  leflcc,  '^^''^^^l'^^^^^ 
one  fhilling  an  acre,  and  no  more,  for  every  acre  of  marih  land,  upland  meadow 
meadow  or  pa(lure,  and  for  tvzry  acre  of  upland,  meadow  or  and  pafture,  on 
pafturc,fourpence,  within  the  faid  redlory,  or  the  titheable  places  Mkbatlmat  Day^ 
thereof,  as  modufis  in  lieu  of  the  tithes  of  hay  and  all  fmall  tithes  *!*'»«"  ^  ^*» 
(except  the  tithes  of  hops)  ;  that  to  his  knowledge  there  never  in/^j  J^j  j^ 
had  been  any  variation  in  the  fai  J  modufis  \  that  no  fmall  tithes  tithes  except 
(except  hops)  had  ever  been  paid  to,  or  demanded  by,  any  hops, 
former  reftor  ;  that  there  was  due  from  the  defendant  to  the 
phiatidF  twenty  pounds,  fourteen  {hillings,  and  tenpence,  which 
he  had,  and  does  now,  tender  to  him  for  his  tithes. 

The  plaintiff  replied,  and  waived  his  demand  as  to  the  tithe  of  The  demand  of 
Wood  ;  but  as  to  all  the  other  demands  of  his  bill,  he  main-  **'***  ^^^d 
tained  them  to  be  true.  •    '^**''"*' 

The  defendant  rejoined,  and  witncflcs  were  examined  on  both  _, 
fides;  and  on  reading  a  furvcy  of  ecclefiaftical  benefices  taken  in  ^^^ 
the  time  of  Henry  the  Eighth^  and  remaining  in   the  firft  fruits 
office;  a   decree,   dated  the   thirteenth  of  July    1704,  Gorr/- 
ntr  V.  WigfaU ;  and  the  proofs  taken  in  the  cauie  ;  and  on  full 
debate  ; 

The  Court  declared,  that  the  fnodufes  infided  on  by  the  Paict,  Pac«^ 
defendant  were  good  and  valid ;  and  ordered  tl^e  defendant  to  *"**  cjilbert, 
account  with  the  plairitiff  for  every  acre  of  marfh  land  and  upland,  Jhe^j^JJ^/^  wer« 
garden,  orchard,  nurfery,  meadow, and  pa{lure,in  his  occupation  good  j 
during  the  time  demanded  in  the  bill,  according  to  the  faid  modufes 
infiiled  on  in  the  faid  anfwer  ;  and  alfo  for  his  Eajler  offerings 
for  himfelf  and  family  ;  and  that  the  deputy  remembrancer  do 
take  the  account ;  and  compute,  whether  the  tender  in  the  de-  ^ 

fendant's  anfwer  was  according  to  the  number  of  acres  in  the 
defendant's  occupation,  both  marfh  land  and  upland,  meadovr 
and  pafture,  and  alfo  orchard,  garden  ground,  and  nurferies, 
or  not.    The  cofts  to  be  rcfervecL 

The  plaintiff,  in  Eajier  Terrrt  1 724,  petitioned  the  Court  for  a  hut  a  re-h«irinj 
re-hearing  ;  and  it  was  ordered  accordingly  on  the  fifth  day  of  Itpmtodj 
May  following. 

And  the  caufe  came  on  to  be  re-heard  on  the  uxth  day  of 
July ;  but  it  was  ordered  to  be  adjourned  over,  and  a  cafe  to  be 
made  by  the  parties ;  but,  on  the  eleventh  of  November^  the 
cade  was  ordered  to  be  re-heard,  without  making  a  cafe* 
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Bat«  The  caufe  accordingly  came  on  to  be  heard  on  the  fixtccnth  of 

Hom"^  J/w«w'*tfr  -,  and  it  was  then  ordered  to  ftand  over  to  the  twenty- 
third  of  November  1724,  when  it  came  on  to  be  re -heard  \  and 
on  reading  a  furvey  of  the  ecclcfiaftical  benefices,  taken  in  the 
time  of  Henry  the  Eighth  \  arid  alfo  the  proofs  in  the  caufe ; 
and  on  full  debate  ; 

# 

mnd  the  m»dufn       ly  i9  THIS  DAY  ADJUDGED,  that  the  modufes  infifted  on  bf 
.d^id^ed  to  be  i-hc  faid  defendant  in  his  anfwer  are  not  good  nor  valid  in  law 

to  debar  the  plaintiff  of  his  right  to  tithes  in  kind  [a)  ;  and 
thereupon  the  Court  ordered  and  decreed,  thai  the  defendant  do 
forthwith  come  to  an  account  with  the  plaintiff  for  the  value  of 
the  tithes  of  all  the  tithcable  matters  and  offerings  for  himfclf 
and  family  for  the  time  demanded  5  and  that  the  deputy  do  take 

the  faid  account. 

* 

In  obedience  to  the  faid  order,  the  deputy  made  his  report 
on  the  eighth  of  June  inftant ;  and  upon  reading  the  fame 
without  exceptions  \ 

It  is  ORDERED  jrr  the  Court,  on  the  fourteenth  of  JuJte 
1725,  that  the  report  be  confirmed,  with  cofts  to  be  taxed ; 
ind  that  the  defendant  do  pay  to  the  plaintiff  fifty-fiv6 
pounds,  four  Oiillings,  and  twopence,  fo  reported  due  for  his 
tithes. 

Jeff.  Gilbert. 

Ro.Pricb. 

F.  Page. 

f«)  But  fc6  t!ic  point  Wottght  again  determined  to  be  good  in  the  cafe  of 

before  the  Court  in  the  c^fe  of  Bate  v.  .^idncjr  tr.  Fatt,  17th  Januaiy   17311 

Howlandy  6th  July  1726, 'J'rin  Term,  Hilary  Term,  £.  Gea  «• 
X^.   Geo.  1.    and  the   modtffu  finally 

lASTikTikM,  •  Evans  againjl  Nevill. 

9.  Gko.  I. 

Ghucejierjbire^  26th  May  i^Z^* 

The  vicar  of  'TPHE  plaintiff,  as  vicar  of  the  parifh  church  of  Nevj/andj  in 
NtvjUiult  in  the  -*•  the  Foreft  of  Dean  ^  in  the  county  of  Gloucejler^  ftated.  by  his 
^"^A  *-C  ^r*  ^'*"'  ^^*t  '^^^^^  year  1710  he  was  by  the  plaintiff,  the  Bi/hopof 
claims  tltbea  of  J^^ndaff^  a\x\j  prefented,  &c.  to  the  faid  church,  as  vicar  thereof ; 
certain  extrapa-  and  Jbaving  duly  officiated  the  cure,  had  become  entitled  to  the 
rechial  wood-  tithes  of  wood,  and  all  other  vicarial  tithes  arifing  therein  ;  that 
^'  f  p""*  '^  Edward  the  Firfi  being  feifed  of  the  Foreji  of  Dean,  bv  letters 
Grovtt  SneMfs  P^^^nt,  dated  the  twentieth  of  March,  m  the  twenty-third  year 
Land*  Kidnelfs,  of  ^is  f^gn,  granted  to  the  Bijhop  of  Landaff,  who  then  held  the 
and  Cbalfrutgi.  faid  reftory  and  perpetual  advowfon  of  Newlandj  and  his  fucccf- 
h^ff^^ed^t  fors  Bijbops  ofLandaff,  that  he  and  his  fucceffors  for  ever,  for  the 
grubbedup.  ^  augmentation  of  the  faid  biflioprick,  and  for  the  better  roaime- 
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nnce  of  a  vicar  to  officiate  in  the  faid  parifli  church,  (hould 
receive  to  the  ufe  of  the  faid  church  of  Nevtland  <<  the  tithes  of 
*<  all  lands  ajfarud^  or  'afterguards  to  be  ajfarted^  being  extraparo* 
«  chialy  and  lying  within  the  bounds  of  the  faid  Forit/i  of  Dean  *^ 
that  iS^  B'lfbopof  Landaff  ^\^^  from  time  to  tim^  sifterwards 
enjoy  the  tithes  of  corn  and  hay  arifing  from  fuch  ajjarted  lands  \ 
that  the  plaintiff's  the  prefent  bifhop,  now  enjoyed  the  fame  % 
and  that,  foon  after  the  faid  grant,  according  to  the  intent  tbere^ 
of  for  the  maintenance  of  the  vicar  of  Nivtland^  the  tbea 
Bijbop  of  Landaff  did,  by  endowment  or  otherwife,  annex  the 
tithes  of  wood,  and  all  other  fmall  tithes  of  fuch  extraparochial 
<<  lands  ajfarted  and  to  be  ajfarted^  to  the  faid  vicarage ;  that 
the  vicars,  for  the  time  being,  have,  from  time  to  time  immemo- 
rially,  received  and  enjoyed  the  (aid  tithes  ^  and  that  he,  the 
plaintiff  EvanSy  was  lawfully  entitled  to  thcna  j  that  the  de- 
fendants, for  ten  years  pafl,  had  been  feifed  and  poiTeffed  of 
divers  wood  lands,  and  other  lands  in  the  faid  pariih,  and  of 
divers  parcels  of  coppice  woods  ajfarted  out  of  the  faid  foreft, 
and  not  in  the  limits  of  any  parifh,  which  had  been  ufually  cut, 
and  were  either  in  the  faid  pariih  of  Newlandy  Or  ajfarted  out  of 
the  faid  fored,  and  extraparochial ;  that  they  >lidxut  and  fall 
great  quantities  of  wood  and  underwood  from  the  faid  lands, 
the  tithes  whereof  did  belong  to  the  plaintiff*  Evans  ;  but 
which  they  did  carry  away  and  difpoie  of,  without  fctting 
out  the  tithes  thereof,  or  making  any  fatisfa£kion  for  the  fame  ; 
and  that  the  defendants  had  other  titheable  matters  from  off 
the  faid  lands,  for  which  the  plaintiff  ought  to  have  had  his 
tithes.  The  bill  therefore  prayed  an  account  and  fatisfadion  for 
the  faid  tithes. 


aij 
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The  defendant  Neville  admitted,    that  the    plaintiff*    was  The  defendtnt 
vicar  of  the  faid  parifh,  and  entitled  to  all  vicarial  tithes  therein,  ^^y**  ^'*^  ^^- 
and  in  the  limits  thereof  9  but  denied  that  he  knew  whether  {^'^^^^P^"^^^^^ 
any  fuch  grant  was  made  of  the  tithes  of  the  affart  lands  within  had  b«en  ^^u 
the  faid  fored,  or  that  there  was  any  enjoyment  thereunder,  or  a/;  that ^rMm*i 
that  the  vicarage  was  endowed  with  the  fmall  tithes  of  fuch  ^'^^  «**^   ^^ 
ajfart  lands^  or  that  the  vicars  had,  time  immemorial,  taken  ^^  ^'^g^  % 
the  fame.     He  laid,  that  he  had  married  the  defendant  Lady  iw*, J|Mid thtt 
HTintour  (who  is  fince   dead),    and  bad   the  management  of  S^nad'tandXiJ. 
all  her  eftates  ;   that  he  was  feifed  of  the  wood  lands  called  "»'^'  lie  in  tht 
Old  Park,  Bream's  Grave,  Snead,  and  Kidnell,  but  that  he  had  f^/^^  ^^^"^ 
no  knowledge  of  any  fuch  wood  as  Chalfridge  (except  a  fmall  ^^^     grJ^S 
parcel  fo  called,  part  of  the  Old  Park),  or  that  all  the  faid  woods  «p. 
lay  in  the  pariih  of  Newland,  or  were  extraparochial ;  that  ibine 
part  of  Old  Park  was  in  the  faid  parifh,  and  other  part  in  Lidney 
parifh  \  and  that  the  tithes  thereof  .had  been  paid  or  compounded 
for  with  the  refpeAive  vicars  as  often  as  they  had  been  cut  (except 
that  ptrl  called  CbalfridgiJ,    He  faid,  that  he  believed  that 
Bream's  Grove  was  all  in  the  pariih  of  Lidney^  and  tliat  the  tithes 
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• 
EvAni        thereof  had  been  duly  paid  to,  or  compounded  for  with  the  victr. 

agairfi        thcreof  as  often  as  the  fame  had  been  cut  5  that  the  woods  called 

'K^vuu       Snead  and  K'ldncll  were  extraparochial,    and    lay   within   the 

Forejl  of  Dean  ;  that  the  Old  Park  had  not  been  cut  fincc  the  year 

•1710,  except  the  part  called  Ckalfridge  ;    that  about  the  year 

.1716  they  cut  the  wood  called  Snead  and  Kidnell^  and  carried  the 

fame  to  their  iron  works  in  Lidney,  without  fetting  out  any  tithes 

thereof  ;  for  that  ^ir  Charles  Winiour  and  his  anceflors  had 

•always  enjoyed 'the  faid  woods  tithe  free,  the  fame  never  having 

•been  ajfairtedy  but  continuing  ftill  carefully  preferved  in  woods  as 

•they  formerly  were  ;  that  he  had  Ciiuled  a  fmall  parcel  of  wood 

«land,  called   Chalfridge^  \o  be  grubbed   up,  and  had  thereout 

•  fevcral  cords  of  wood  and  roots,  the  tithe  whereof  was  not  fet 
out  or  paid,  he  not  knowing  that  the  fame  did  lie  in  the  parifh 

•  of  Newland  or  Lidney^  and   the  vicars  never   demanding    the 
'tithes  of  the  fame  \  but  that  he  was  always  willing  to  pay  the 

fame  to  the  proper  vicar. 

AbiUofremor.       The  plaintiff  filed  his  bill  of  revivor  znd/upplicavit  againft  the 

executors  of  Danie  IViniour  and  her  truftecs,  with  the  ufual 
charges,  ^nd  prayed  to  have  the  former  proceedings  revived. 
^  To  which  bill  the  defendants  Conyers  and  his  wife  put  in  their 
anfwer,  and  admitted  afiets ;  and  infided,  that  the  faid  plaintiff' 
was  not  entitled  to  the  tithes  of  any  of  the  woods  lying  extraparo* 
chial  in  the  faid  Foreti  of  Dean  ;  but  that  the  family  of  WintouTy 
under  whom  they  claimed,  were  entitled  to  the  faid  lands  and 
the  tithes  thereof,  under  feveral  grants  from  the  crown,  as  fet 
forth  in  their  anlwer, 

• 

TKe     pbintiff      The  plaintiff  replied  ;  the  defendants  rejoined  ;  and  divers 

viaives  his  de-  -^^neffes  were  examined  ;  and  upon  reading  a  copy  of  a  grant 

'  pTi^on,^     *  ^  mzd^  in  the  thirty-firft  year  of  Edward  the  Firjl\  another  grant 

T  made  in  the  fccond  year  of  Henry  the  Second  to  the  Bj/hop  tf 

Llandaff ;  and  alfo  the  proofs  taken  hi  the  caufe  \  and  on  full 

debate  j 

;  Th«  bill  difmir-  The  Court  Ordered  and  decreed,  that  as  to  the  plaintifi's 
ied  as  to  Snead'i  demands  for  the  .tithes  of  the  woods  called  Snead  tod  SidneU^ 
mid  i^ndu      ^jjg  matter  of  the  plaintiff's  bill  do  ftand  difmiffcd  out  of  this 

court. 

*  The    defendant         And  IT  IS  FURTHER  ORDERED   AND  DECREED,  that   the  dc- 

'  ordered  ,to  ac-  fcndants  do  cotfte  to  an  account  for  the  tithes  which  became 
cpunt  for  (jtrtain  j^^  from  Dame  Frances  Wintour^  and  the  defendants  Neville^ 
^  ^  and  Conyers  and  his  wife  (the  executors)  reipeftively,  within 

-  the  faid  parifh  of  Newland  during  the  time  in  the  bill  charged. 
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Lambert  againjl  Cummin.  Micr.  Ttin, 

10.  Geo.  I. 

Lancajhire^  2iji  November  1 7 23.  • 

t 

'pHE  bill  ftatcd,  that  the  dean  and  chapter  of  Worce/ter^  bjr  The  eftate  cal- 
*  their  Icafc,  dated  the  twelfth  of  September  171a,  demifed  to  '^  Hilderftntt 
the  plaintiff,  for  twenty-one  years,  all  the  tithes,  great  and  fmall,  ^"^^^  •  "«***  °^ 
of  the  reftory  and  parfonage  of  JVartoti,  in  the  county  of  w"S«^  1  " 
Lancafler  ;  that  the  defendants  had,  for  five  years  paft,  divers  punmanc  there^ 
titheable  matters  growing  on  the  lands  they  held  in  the  faid  to,  and  the  lands 
parifh,  to  which  the  plaintiff  had  a  right,  but  which  they  had  ?^*'!*®  *^*^8- 
rcfufed  to  pay,  on  a  pretence  that  their  lands  were  ancient  U?'JJ<^^;*i^*"^ 
glebe  lands.  The  bill  therefore  prayed  a  full  difcovcry,  and  an  Latuajbir*,  *  arc 
account  and  iatisfa£Uon  for  the  faid  tithes.  ^  tithe  free. 

The  defendant  Cummin  admitted,  that  he  was  owner  and  S.C  Bnnb.x3l, 
occupier  of  an  eflate  called  HUderftonej  in  the  faid  reftory,  toge- 
ther with  the  feveral  clofes  in  his  anfvver  mentioned  ;  and  faid, 
that  all  the  faid  meiluages,  lands,  and  premifes,  with  their  appur- 
tenances^ were,  by  letters  patent,  dated  the-  twenty- third  of 
Marchi  in  the  thirty-fixth  year  of  Henry  the  J:ightif  granted  to 
J»  Bradylly  his  heirs,  and  affigns,  for  ever  ;  and  that  he  enjoyed 
the  fame  under  the  faid  letters  patent  by  mefne  conveyance 
from  the  faid  grantees  of  the  crown.  He  alfo  faid,  that  no  im- 
propriator of  the  faid  reftory,  or  lefTee  thereof,  was  ever  entitled 
to,  or  had  ever  taken  or  received  any  tithes  in  kind,  or  any  thing 
in  lieu  thereof,  for  any  thing  that  did  arife  upon  the  faid  eftate  % 
that  the  fame  was  part  of  the  diflblved  abbey  oi  Coekerfand^  whidh 
was  one  of  the  greater  monafteries,  and  came  to  the  crown  by  the 
ftatute  31.  Hen.  8.  and  was  always  held  and  enjoyed  free  and 
difcharged  from  the  payment  of  any  tithes  in  kind,  or  of  any  rate, 
modus^  or  compofition  in  lieu  thereof,  and  had  been  fo  enjoyed 
ever  fince  the  difTolution  of  the  faid  monaftery  by  the  perlons 
daimmg  under  the  crown ;  that,  as  owner  and  occupier,  he  ought 
to  have  the  advantage  of  fuchdifcharge  ;  and  that  he  and  nis 
pre deceifors  had  enjoyed  the  faid  eftate  above  one  hundred  years 
difcharged  from  tithes,  or  any  thing  in  lieu  thereof.  He  alfo 
faid,  that  the  abbot  and  convent  did,  before  the  faid  dilTolution^ 
hold  and  enjoy,  by  virtue  of  the  faid  lands,  a  right  of  comrnotiyoxx 
a  place  called  Telland  Common^  which,  ever  fince  the  faid  dido- 
lution,  had  been  enjoyed  by  the  owners  of  the  faid  abbey  lands 
exempt  from  the  payment  of  tithes,  or  anything  in  lieu  thereof} 
that  he  and  His  anceftors,  by  virtue  of  the  eftate  aforefaidj  had 
enjoyed,  time  out  of  mind,  a  right  of  common  on  the  faid 
telland  Common  ;  that  the  faid  right  of  common  was  appurtenant 
to  the  eftate,  and  fo  had  always  been  exempted  as  ^forefaid  : 
And  he  inilfted,  that  the  benefit  arifing  by  fuch  right  rf common 
ought  to  be  likcwife  exempt  from  the  payment  ot  tithe& }  .and 

P  4  that 


I 

1 


lltf  DECREES  IN  TITHE  CAUSES 

LAMBitT  that  no  tithes  had  ever  been  paiu  or  demanded  for  the  fame.  He 
agaxnfi         admitted,  that  he  held  and  occupied  a  few  acres  of  other  lands  in 

VvMMiir.  thcfaid  reftory  not  included  in  the  faid  abbey  lands,  for  which 
he  claimed  no  particular  exemption  from  tithes  ;  and  that  for 
two  years  he  had  fowed  the  fame  with  oats  and  barley,  for  the 
tithes  whereof  the  plaintiff,  he  faid,  had  received  fatisfaftion",and 
that  the  reft  of  the  time  he  had  depaftured  the  fame  with  plough 
oxen  and  working  horfes  ufed  for  the  benefit  of  the  faid  hnd, 
for  which  no  tithes  arc  due.  He  denied,  that  he  pretended  his 
lands  were  glebe,  and  therefore  exempt  j  but  infifted  that, 
as  having  been  the  abbey  lands  aforefaid,  they  were  totally 
exempted  from  the  payment  of  tithes.  He  alfo  denied,  that  he 
had  driven  bis  cattle  or  ewes  from  the  faid  lands  not  privikged 
to  thofe  that  were^  to  defraud  the  plaintiff*  of  his  tithes. 

The  plaintiff  replied  ;  the  defendant  rejoined  \  and  witncffcs 
were  examined  on  both  fides  ;  and  upon  reading  a  furrender  of 
the  abbot  of  the  abbey  of  Cocker/and^  in  the  county  of  Lancafler^ 
to  THE  CROWN,  in  the  thirteenth  year  of  Henry  the  Eighth^ 
being  a  record  qut  of  the  augmentatioti  office ;  and  another 
record  of  the  rolls  of  letters  patent  from  the  crown  to  John 
Bradylly  dated  the  thirtieth  of  March^  in  the  thirty-fixth  year  of 
flenry  the  Eighth  ;  and  the  minifter's  account  of  the  thirty-fifth 
year  of  Henry  the  Eighth ^  being  a  record  out  of  the  augmentation 
office,  whereby  it  appeared,  that  the  faid  abbey  of  Cocker/and  was 
one  of  the  greater  monafteries  ;  and  on  reading  the  proofs  in 
the  caufe  *,  and  on  hearing  what  w^s  iufifte4  upoQ  by  counfel 
on  either  fide  ; 

The  Court  declared  that  the  defcndant*s  eftate  called /ffAfer- 
Jhney  and  the  lands  thereunto  belonging,  infifted  on  by  the  de- 
fendant  in  his  anfwer  to  be  difcharged  from  the  payment  of  any 
manner  of  tithes,  were  exempt  from  the  payment  of  any  manner 
of  tithes  \  and  that  the  right  of  common  upon  Yelland  Common  was 
appurtenant  to  the  faid  eftate  called  Hilderftone^  and  was  therefore 
likewife  exempted  from  the  payment  of  tithes. 

It  is  thereupon  ordered  bt  the  Court,  that,  as  to  the 
.defendant's  faid  efiate  called  Hilderjhne^  and  the  land  and  rigbi 
vf  common  thereunto  belonging,  declared  by  the  Court  to  be 
exempt  from  the  payment  of  any  manner  of  tithes  as  aforefaid, 
the  faid  bill  ihall  be  difmifi^ed,  with  cofis  of  fuit  to  be  taxed 
by  the  deputy  remembrancer  of  this  court. 

And  it  is  further  ordered  bt  the  Court,  that  the 
defendant  fhall  come  to  an  account  with  the  plaintiff  for  fach 
Rafter  offerings  and  for  fuch  other  titheable  matters  and 
things  which  the  defendant  had  arifing  and  growing  upon 
his  faid  lands  within  the  faid  reAory  and  parfonage  of 
JFarion^  not  exempt  from  the  payment  of  tithes^  during  fuch 

part 
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part  of  the  time  by  the  bill  charged  and  required  as  the  plaintiff     tAM«iiT 
had  received  no  fatisfailion.     And  it  is  referred  to  the  deputy      ^  *f^  ^ 
remembrancer  to  take  the  faid  account. 

Ro.  Price. 

F.  Pace. 

j£FP.  Gilbert, 

St.  EtOY  cg^nfl  Prior.  ""t^oZT 

SedforJ/birf,  ^^d  Fihruary  J  723. 

THE  plaintidF'y  as  reftor  of  the  parish  and  parifli  church  of  The  reaor  of 
Marjhn  Mortaim,  in  the  county  of  Bedford,  ftated  by  his  ^f^^Jf^l 
bill,  that  in  Jantiary  171 1  he  was  lawfully  in (litutcd  and  induAed  /b|r«,' "cliinw  ai 
into  the  faid  re£lory  and  parifh  church,  and  had  ever  fince  per-  the  tithrs,  both 
formed  the  cure  there,  and  was  entitled  to  have  and  receive  all  great  ^nd  fmaii, 
manocrof  tithes,  both  great  and  fmall,  arifing  therein  ;  that  the  **^ept  of  com 
defendant,  for  four  years  paft,  had  held  and  occupied  a  certain  cJor^riafturc 
farm  of  meadow,  pafturc,  and  wood  lands,  garden  grounds  and  ceiled  the  B^j^ 
orchards,  and  had  thereon  hay  and  other  titheable  matters  and  c^^ft     ani   tit 
things,  the  tithes  of  all  which  (corn  and  grain  only  excepted)  ^'^*'  ^* 
were  due  and  payable  to  the  plaintiff*}  but  that  he  had  con- 
verted the  fame  to  his  ufe,  and  pretended  that  no  tithes  were 
due.    The  bill  therefore  prayed  a  difcovcry  of  the  quantities 
and  values  of  his  titheSf  and  an  account  and  fatisfadtion  for 
the  fame. 

The  defendant  admitted,  that  for  four  years  paft  he  had  occu-  The  defendant 
pied  and  enjoyed  one  clofe  of  pafture  called  the  H&rfecrofty  and  '■y»»  *^"*  «•  * 
another  called  the  Home  Clofe  \  and  fet  forth  the  quantities  of  !^^*'?;  '^^  V 
hay,  and  the  number  and  kinds  of  cattle  depaflured  thereon,  and  1^^^  of  cithet  of 
all  his  other  titheable  matters  ;  and  infixed,  that  a  modui  of  ten  the  Horjecr^fi ; 
Ihillings  a-year  had  been,  time  out  of  mind,  paid  to  the  redlor  of  *^  **»« »"  -W?- 
Marftcn  Mortaine  for  and  in  lieu  of  all  manner  of  tithes  from  the  l^^llti^f^ 
faid  clofe  called  the  Horfecroft ;  that  ever  fince  he  had  occupied  ^  ^  ij,^  arrearsof 
the  fame,  he  had  duly  paid  the  faid  modus  often  (hillings  a-year,  the  faid  moduz 
not  only  to  the  former  reftors,  but  alfo  to  the  plaintiff,  who  had  ^««  *'  the  jW- 
acccpted  the  fame  in  lieu  of  the  tithes  in  kind  thereof  until  the  '^^"^u^'t^' 
year  1718;  that  in  November  1 7 1 8,  he  had  paid  to  the  plaintiff  the  J,"  j*  accepted  in 
faid  modus f  which  was  due  at  Michaelmas  next  preceding,  and  fuU  f^ricfaaion 
which  he  had  accepted  in  full  fatisfadlion  of  all  tithes  for  ihe  faid  oi  the  faid  tithes j 
clofe  to  that  time.  He  alfo  infixed,  that  there  was,  and  had  that  there  is  an. 
been,  timeout  of  mind,  a  rate  or  modus  of  one  fhilling  in  the  ^^^^''  "*'*'  ^^ 
pound  yearly  paid  to  the  reftor  for  all  the  pafture  and  iward  ^j^"  *^P^^ 
ground  within  the  faid  parifli,  as  the  faid  pafture  ground  had  ^u  paftui*  and 
been  formerly  valued  and  rated,  which  includes  all  tithe  hay,  fwarth  ground  { 
calves,  milk,  pigs,  and  all  fmall  tithes  whatfoever,  ariiing  upon  ^^*^  ^  ^•^ 
the  faid  pafture  ground,  in  difcharge  of  all  tithes  whatfoever  arif-  f/^^^  "'-^ 
ing  from  or  out  of  the  fame  (except  the  Horfecroft  and  fuch  other  ^id  that  hThad 

tendered  401.  to  the  redor,  In  lieu  of  the  tithes  of  the  £ime. 

3  particular 
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St.  Etor  particular  parcels  of  ground  then  in  the  pofTeflion  of  R,  SmwU 
ogowft  jjj  x)\c  anfwer  mentioned,  for  which  other  modufes  have,  timc^ 
out  of  mind,  been  paid).  He  alfo  faid,  that  he  had  not  any  other 
land  in  his  occupation  for  the  faid  years,  fave  as  aforefaid  ;  and 
that  he  had  offered  to  pay  the  plaintif  the  faid  m^J/zj  of  ten 
(hillings  a-ycar  due  ever  fincc  Afichaelmas  1718  ;  and  alfo  forty 
(hillings  a-year  for  the  tithe  of  .the  Honu  Clojey  the  fame  being 
'  rated  at  forty  pounds  per  annum^  and  which  had  always  been 

paid  and  accepted  ;  and  he  now  tendered  the  fame  by  his  an- 
fwer. 

The  cvkfeDce  The  plaintiff  replied ;  the  defendant  rejoined;  and  witnefles 
^^  ^ere  examined  on  both  (ides ;  and  upon  opening  the  pleadings, 

and  hearing  the  plaintiff's  counfel  objeA  againft  the  validity 
of  the  two  feveral  tnodufes  as  laid  in  the  anfwer,  and  on  hearing 
the  defendant's  counfel;  and  on  full  debate  of  the  matter  \ 

Themfdk^ide.  The  Court  declared,  that  the  faid  two  feveral  modufeSyTsXM 
ctered  to  be  j^  the  anfwcr,  were  not  good  ;  and  therefore  this  day  ordered, 
dTfcnti  *"^  d^  ^^^^  *^^^  defendant  (hall  account  with,  fatisfy,and  pay  to  theplain- 
jcretd  to  account  *'*^»  ^^^  ^^^  value  of  the  tithes  of  the  feveral  titheable  matters  and 
for  his  tithes  in  things  which  the  defendant  had  upon  or  from  the  Horfe^ 
ki»d.  croft  Clofe  and  the  Home  Clofe^  within  the  faid  parifh  of  Marpn 

J\ioriainc,  and  the  titheable  places  thereof,  for  and  during  the 
time  demanded  by  the  bill  (aj* 

R.  Etre. 

Ro.  Price. 

F.  Pace. 

Jeff.  Gilbert. 

(a>  It  is  faid,  in  a  note  to  the  cafe  of  judged  void  was,  becaufe  there  wai  m 
Ooddaird  v.  Kcebic  Bunb.  105.  that  time  mentioned  when  they  were  fij- 
the-/-cafon  why  thefe  mwhfa  weie  ^-      able* 


HiiAtfTiaM  GooLE  againft  Jordan. 

10,  Gio.  I. 

Oxfirijhire^  6th  February  1723. 

The  yicar    of  'TPHE  bill  ftatcd,  that  for  fix  years  paft  the  plaintiff  had  been 

IT/fi/EMiif,  in  Or-    -^    lawful  vicar  of  Eynftmm,  in  the  county  of  Oxford^  afid 

./or<jWr*,fi3r5,hc  entitled   to  all  the  tithes  and   profits   belonging  to  the  faid 

bage  and  furze  ^""  feeding  all  dry,  barren,  and  unprofitable  cattle  ;   the  titne 
.  on  Haibtnj       of  furze  when  cut  ;  and  to  a  pcnfion  of  fix  pounds  a-year,  pay- 
C^t.  able  by  the  lords  of  the  manor  there  •,  that  the  defendants,  for 

.  S.C.  Bnnfak  m4<  ^^  ^^^^  time,  had  jointly  held  a  clofe,  called  Hamberrjj  other- 
wife  Heinberry  Cbfty  lying  within  the  faid  parifh,  in  whkh  clofe 
'  tliey  had  fed,  agifted,  and  depaflured,    feveral  horfes,  cows, 
fteers,  and  other  dry,  barren,  and  unprofitable  cattle  beiongisg 
to  other  perfons  ;  and  had  yearly  cut  divers  quantities  of  furze, 

...the  tithes  thereof  ought  to  have  been  paid  to  the  plaintiff)  and 

g]fo 
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alfo  that  th^  faid  defendants  were  jointly  feifed  of  the  faiJ  manor,       Goolk 
and  ought  to  pay  the  plaintiff*  the  faid  pcnfion.  ^i^^ 

JOHBAN. 

The  defendants  admitted,  that  the  plaintiff  was  vicari  and  The  defendants 
entitled  to  all  the  tithes  belonging  to  the  vicarage  ;  but  denied  %» ^^^  ^^  *> 
that,  to  their  knowledge,  he  was  entitled  to  tithe  herbage  and  h^'i,^"**^J***' 
furze  \  and  inCfted,  that  the  penfion  of  iix  pounds  a-year  was  fuch  tithes  •  for 
payable  by  the  impropriator  of  the  parifh,  and  not  by  the  lords  that    ihc    iai^ 
of  the  manor.   They  confcflcd,  that  they  held  the  clofe  as  men-  ^"^^^  w"  parcel 
tionedin  the  bill,  and  that  they  had  taken  in  by  agiftment,  kept,  "t^t^i^"^^ 
fed,  and  dcpaftured  thereon,  divers  horfes,  geldings,  heifers,  bey  of  Ejf^am 
cows,  fteers,  and  other  dry,  barren,  and  unprofitable   cattle,  and  ought  to  be 
belonging  to  other  perfons,  the  herbage  whereof,  one  year  with  *icid  tiihc  free, 
another,  might  come  to  fix  pounds  a-year.   They  alfo  confefl^ed, 
that  they  had  dug  or  grubbed  up  furze  in  the  f;uJ  clofe  worth 
four  pounds  a-year  ;  and  infilled,  that  the  faid  clofe  was  exempt 
and  difcharged  from  the  payment  of  any  tithes  for  all  or  any  of 
the  titheable  matters  and  thmgs  arifing  or  growing  therein  to  the 
vicars  of  the  faid  pariih  ;  but  how  they  can'not  fet  forth,  other- 
wife  than  that  the  faid  clofe  was  parcel  of  the  ancient  demefnes 
of  the  manor  of  Eynflkim^zud  formerly  parcel  of  the  pofleffions 
of  the  abbey  of  hynjbam,  and  held  difcharged  of  tithes  at  the  time 
of  the  difiblution  thereof,  about  the  thirty- firft  year  oi  Henry  the 
Eighth^  and  by  virtue  of  an  a^  of  parliament  palFed  in  thethirty- 
firft  year  of  Henry  the  Eighth  ;  and  therefore  ought  to  be  held 
difcharged  of  tithes.  They  denied,  that  they  are  entitled  to  the 
manor  of  Eyn/bam^  or  that  they  were  obliged  to  pay  the  faid 
penfion  ;  and  admitted,  that  they  had  not  made  the  plaintiff' any 
fatisfa£iion  for  the  tithes  of  the  faid  clofe. 

The  plaintiff"  replied  fpccially,  and  therein  waived    his  d^  The  evidence 
mands  as  to  the  penfion  ;  but  infified  on  the  tithes  of  the  faid  "***• 
clofe ;  the  defendants  rejoined  j  and  witncfles  were  examined 
on  both  fides  ;  and  upon  reading  the  proofs  in  the  caufe  ; 

It  is  ordered  bt  the  Court,  that  the  defendant  fliall  j^c  tithes  of 
account  with,  fatisfy,  and  pay  the  plaintiff*  the  value  of  the  herbage       «nd 
tithes  arifing  upon  the  faid  clofe  for  the  time  demanded  by  the  ^"^ze  decreed, 
bill  for  the  agiftment  of  dry,  barren,  and  unprofitable  cattle  fed^ 
and  alfo  for  the  furze  cut  thereon. 


Birch  agahift  Stons.  himstTsjim 

10.  Cfto.  I. 
X>erbjfi)ire^  l^h  February  1 723. 

THE  reftor  of  Barton  Blounij  in  the  county  of  Dcriy^  clahned  The  reaor  of 
all  manucr  of  tithes  arifing  in  the  faid  pai'ifli.  f^'^'*'    ^**^» 

**  *  in       Derhyfiirtp 

T!ht  cl^ms  titbea  in 
kind* 
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Ston 
TliB  defendants 


Brtrii  The  defendants  faid,  that  there  is  a  meadow  in  the  fvi 

T^^        parifh,  called  the  Parfo^s  Meado^v^  and  that  the  plaintiiFand  his 

predeceflbrs  had,  time  out  of  mind,  enjoyed  the  faid  meadow, 

and  aUb  feveral  heqft  graffes  in  the  faid  parifhj  in  lieu  of  the 

tithes  within  the  faid  parifh. 

Tlie  modus  de-  The  Court,  upon  mature  deliberation  had  thereon,  declared, 
dared  void  for  that  thciTi^^/Z/f/^/ hid  in  the  anfwer,  by  reafon  of  their  uncertain. 
vBccrtvmy.        ^^^  ^^^  ^^^  g^^j  .  ^^j  thereupon  ordered  the   defendants  to 

account  for  their  feveral  titheable  matters  and  things. 

F.  Page. 


£a»tz»Te«m  Cockcroft  apawjl  Utley. 

lO.  C»Oj  I.  o       • 

Torkjhirey  ^tb  May  1724. 

Theimpropria-  TPHE  bill  flatcd,  that  the  plaintiff  had,  for  thirty  years  pait, 
tor  oi Hal/ax,  in  -^  been  impropriator  of  all  the  tithes  of  corn,  grain,  hay,  and 
rtri/Mre,  dc-  grafs  yearly  renewing  within  the  vills  of  Warlcy^  Midgelej^ 
i&id  for  'ihc*viU  ^^4P^^^^^y  Heptonjiall^  Errin^den^  otherwife  Agcnden,  and 
of  H^tmftiJL      StansJUld^  and  of  all  tithes  of  wool  and  Iambs  on  the  fouth  and 

north  parts  of  the  river  Calder^  within  the  vicarage  of  Halifax^ 
in  the  county  oiTork^  and  of  all  other  tithes,  oblations,  obven- 
tionsyfruits,  profits,  rights,  jurifdiflions,  privileges,  and  hercdita-i 
ments,  thereto  belonging  ;  that  all  owners  and  occupiers  of  lands 
within  the  faid  vills  ought  yearly  to  pay  their  tithes,  or  fomc 
modus  or  compofition  in  lieu  thereof,  to  the  faid  plaintiff;  that 
the  defendant,  for  twenty  years  paft,  had  been  proprietor  or 
occupier  of  lands  and  tenements  in  the  faid  vills,  and  had  there- 
in yearly  fowed,  and  reaped,  wheat,  rye,  barley,  big,  oats, 
beans,  and  pcafe  \  that  he  had  alfo  cut  hay  \  that  he  had  alfo 
depadured  Iheep  and  lambs  thereon,  and  had  clipped  wool; 
and  that  he  had  refufed  to  pay  any  tithes  to  the  plaintiff  for  the 
faid  matters.  The  bill  therefore  prayed  a  full  difcovery  of  his 
titheable  matters  and  things,  and  an  account  and  Satisfaction  for 
the  fame. 

The  dirlendane  The  defendant  faid  that  he  had,  for  ten  years  laft  paf^,  fanned 
infifta  on  a  AM.  a  fmall  arable  and  pafture  farm  in  Widdcfy' in  the  vill  of  Hifton - 
^wofis.  Xd  a-^^/^.  jjyj  jjjj^^  ^Yie  arable  part  thereof  was  fo  foft  and  boggy 
thJzdoiFebru-  ^^^^  it  could  not  bc  ploughed  with  cattle  5  that  he  might  have  dug 
my,  in  lieu  of  and  fown,  one  year  with  another,  about  two  or  three  acres  with 
the  tithes  of  Illy  oats,  part  of  which  was  obliged  to  bc  harrowed  in  by  the  ftrength 
i^^^hlid^^  of  men,  on  account  of  the  infirmity  of  the  land  j  that  he  had 
WiMp  i»  tiw  y^^^'^y  inowcd  and  made  into  hay  about  eight  acres  of  land  ; 
viU  of'  Bf^m-  that  he  bad  never  held  any  other  lands  in  any  of  the  faid  vills 
j(M*  or  places  ;  that  he  had  yearly  kept  on  the  faid  farm,  and  on  the 

moors  and  waftes '  in  HeptonftaH^  where,  by  virtue  of  his  farini 
lie  had  a  right  of  pafturagei  feveral  iheep  i  and  that  no  tithes 

in 
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in  kind  of  corn,  hay,  wool,  or  Iambs,  had  ever  been  talcen  or     CocTc^rrr 
gathered  in  kind  in  any  of  the  faid  vills  or  places  ;  but  that       ^j^^^ 
there  had  been  immemorially  a  certain  moduf  yearly  paid  by  the 
owners  or  occupiers  of  lands  there,  particularly  within  the  vill  of 
Heptonflall,  where  the  defendant's  lands  lie,  and  by  all  thofe 
whofe  edate  he  had  in  the  faid  farm,  to  the  owners  or  fanners 
of  the  tithes,   of  one    (hilling   and   eightpence,   in   lieu  of 
all  tithes  in  kind  of  hay  and  corn  ;  that  the  faid  modus  is  due  and 
payable  on  the  fecond  of  February  yearly  $   that  he  had  con- 
ftantly  paid  to  the  plaintiff  the  faid  fum,  and  therefore  owed 
him  nothing  for  the  faid  tithes.     He  alfo  infifVed,  that  no  tithes 
in  kind  are  due,  or  had  ever  been  demanded  or  taken  for  wool 
or  lambs  ;  but  that  immemorially  a  modus  or  compofition  had 
been  paid  for  fuch  tithes  in  the  faid  place,  particularly  within 
Hepionfiallf  viz.  one  penny  a  fleece  for  every  fheep  that  had  been  An«h€r  mcJut 
kept  the  whole  year  in  that  liberty  j  an  halfpenny  a  fleece  for  °^  '^-  *  •*«* 
every  fheep  that  had  been  wintered  out  of  the  liberty  j  and  kl^^^J^ 
for  every  lamb  fallen  there,  if  but  one,  an  halfpenny  ;  two,  one  ft^a  the  wiioie 
penny  5  three,  three  halfpence;   four,  fourpence  ;  five,  one  y«"";  andajd. 
fliilling;  fix,  one  fhiiling  and  tenpence  ;  feven,  one  (hilling  and  *fl««ce^<^eveiy 
tenpence  halfpenny ;  eight,  one  (hilling  and  elevenpcilce  ;  nine,  eifc\vhcrc!"' 
one  (hilling  and  elevenpeticc  halfpenny  i  ten,  two  (hillings  5  and  ^n^jti,^^   ,,,^^ 
fo  in  proportion  to  the  number.     He  alfo   faid,  that  he  had  for  lunbs,  ac 
never  heard  that  any  tithes  were  paid  or  had  been  demanded  for  cording  co  their, 
any  lambs  fallen  in  a  foreign  parilh  from  fheep  which  had  been  "u*"^"  » 
wintered  there,  and  out  of  the  feveral  places  and  liberties  afore-  **»•'  ^   t*'*** 
faid,  until  the  plaintiff,  within  three  years  laft  pa(t,  made  fuch  "'-^i  ^  'ij! 
demand  ;  that  in  fuch  cafe  the  parfon  or  impropriator  of  the  jambi    dropoMi 
pari(h  where  the  lambs  fell  demanded  and  took  full  tithes  for  from (hecp win. 
fuch  lambs  5  and  that  if  any  lambs  happened  to  drop  where  the  **^*<*  o"^  ^  ^^ 
(licep  were  fummered,  the  owners  of  the  tithes  of  that  place  re-  ^^^'^^  » 
ccivcd  the  whole  tithe  of  fuch  lambs,  though  the  fheep  were  win-  ^^^  ^^  ■■"^ 
tcrcd  in  another  parifh  ;  that  the  faid  modus  for  wool  and  lambs  ^^^  ^^ 
was  payable  about  Midfummer  yearly  ;  and  he  averred,  that  he  bie  at  Muijum- 
had  paid  his  tithes  for  wool  and  lambs  within  the  faid  two  years,  mr; 
He  alfo  faid,that,thc  year  before,he  had  lambs  dropped  2xBrough^  and  he  iUcet  the 
ton  cumElfiock^  for  which  he  had  paid  the  T/holc  tithes  to  the  far-  tithcaWematier* 
merof  the  tithes  there  5  that  he  had  had  feveral  fheep  the  whole  |j*j  ^  **J^^' 
year  at  i7^^/9;v^/2//,  from  which  he  had  lambs,  and  that  he  had  offer-  ^^  ^a^  offered 
ed  to  pay  the  plaintiff  for  the  fame  according  to  the  faid  cudom  \  to  pay  the  tithe* 
but  that  he  had  refafed  to  receive  the  fame,  unlefs  he  would  pay  ^^^ttoL 
him  for  the  lambs  which  had  been  dropped  in  Brougbion  equally 
with  thofe  which  had  fallen  in  hieptonjiall.     He  alfo  faid,  that  he 
had  tendered  to  him  the  whole  tithe  of  one  penny  a  fleece  for 
the  old  ones  which  had  been  wintered  at  Broughion  that  year ;  but 
that  the  plaintiff  had  alfo  refufed  to  accept  the  fame  ;  and  he 
denied  that   he  owed  for  any  of  the  faid  tithes,  or  any  modut 
or  compofition  for  the  fame,  lave  for  the  year  1721,  which,  he 

faid, 
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CocxciopT    faid,  he  had  oSircd  to  paj  as  aforefaid^  and  which  he  was  ftlll 

agaitifi        ready  and  willing  to  pay  ;  and  that,  during  the  time  he  had 

Utl£y.       held  his  farm,  he  had  na other  tithes  than  aforcfaid  :  and  he 

fet  forth  the  quantities  of  the  hay  and  oats  he  had  in  the  ilud 

years. 

The     evidence       The  plaintiff  replied;  the  defendant  rejoined  ;  and  witncffcs 
'*^*  were  examined  on  both  fides;  and  upon  reading  an  order  dated 

the  ninth  of  February  1722  ;  a  grant  from  the  crown  of  the 
eighth  year  of  William  the  Thirds  in  1696;  the  depofitions  taken 
in  the  caufe  ;  and  on  full  debate,  and  confidcration  thereon 
had  ; 

The  bill  4ifinif.        It  IS  ORDERED  BY  THE  CouRT,  that  the  bill  be  difmiffcd, 
fed.  vith  cofls  to  be  taxed  for  the  defendant. 

R.  Eyrf. 
Ro.  Price. 
F.  Page. 
Jeff.  GiLSEur. 


EasteiTiem  Finch  againft  Gerrard. 

10.  Geo.  I.  r  /7 .  i    >f     •# 

^  Lancafbirey  I'lth  April  1 724, 

The  rcftor  of  TPHE  reftor  of  iVifiivickf  in  the  county  of  Lancajler^  claimed 
Wtmmck^MiLan-  ^  tithe  ofhay  cut,  and  of  the  agidment  of  all  the  dry,  barren, 
tafinri^     daims  and  unprofitable  cattle  fed  and  depaftured  in  the  faid  parifh  by 

tiihes  of  hay  in  ^^^^  defendants  fince  March  1122. 
fcnd,  and  thea-  ' 

giAment  of  barren  and  unprofitable  cattle. 

The  defendant  Thc  defendant  Majlers  faid,  that  he  had  been  feveral  years 
Mafim  fays,  he  owner  of  an  ancient  mefluAge  called  ihv)  Hally  and  fomc  land 
^Ntxohall  "^and  ^y"^8  '"  AJhton^  in  Macherfieldy  in  thc  faid  parifli  j  and  infiftcd, 
that  there  is  a  ^hat  all  the  owners  of  the  faid  meflTuages  and  lands,  their  tenants 
mojw  of  id  a-  and  farmers,  had,  time  immemorial,  yearly  at  Eajler^  or  as  foon 
yt-ar,  payable  at  ^f^g^  as  the  fame  had  been  demanded,  paid  the  reftor,  for  the 
o/ibe'  tithes*  of  ^*"^^  ^^^"g>  ^"^  penny  as  a  modus  in  full  fatisfadtion  for  the  tithe 
bay  of  the  faid  of  all  hay  arifing  on  tbe  faid  lands  ;  and  that  thc  plaintiff  had 
fann  j  and  that  deceived  the  fame  for  thirty  years  paft  until  a  year  ago,  when 
the  rcaor  ca-  Jie  refufed  to  accept  the  fame,  and  infifted  on  receiving  thc  tithe 
Hrf//  with*''t  ^^  ^*^^  *  *^^  ^^  averred,  that  he  was  willing  to  pay  the  faiJ 
manor  and  de-  annual  payment,  together  with  the  plaintift'^s  cofts,  if  he  would 
mefnc  lands,  in  accept  the  fame.  He  alfo  faid,  that  the  redlors  had,  time  im- 
lieu  of- the  lithe  memorial,  been  feifed  of  and  entitled  to,  as  in  right  of  the  faid 
%  ^Tun'i-o?  ^<=^on^»  ^^«  ^aP^^a^  meffuage  called  the  Hall  of  Ulnwick,  and  thc 
^fible  caulc.      Demepie  Lands  thereto  belonging,  and  the  njanor  or  lordfliipof 

JVinwick  cum  Hulmey  together  with  the  tithes  and  rectorial  dues 
then  and  ufually  paid,  which  amounted  to  one  thoufand  pounds 
per  annum^  and  were  at  leaft  one-eighth  part  of  the  parilh  ;  and 
that  they  had  ever  fince  enjoyed  the  fame  \  but  he  infillred, 

tkic 
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tSat  the  faid  capital  mcffuagei  lands,  and  lordihip  were  anciently       Fmcw    , 

gbcn  and  allotted  to  the  rc^ors  in  fatisf;)£tion  and  as  a  real  com-        ''^^'^ 

pofition  in  lieu  of  tithes  of  dry,  barren,  and  unprofitable  cattle        ***Aa»« 

dcpaftured  in  the  faid  parifli  (except  for  tithe  herbage  or  agift- 

meat  of  unprofitable  cattle  on    the  lands  of  the  defendant 

Gtrrard  at  Gartfwood  and  Bryn,  for  which,  and  other  tithes  and 

daes,  he  paid  a  modus)  ;  and  that  no  tithes  for  any  fuch  agift- 

mcnt,  or  the  profit  thereof,  or  any  thing  in  lieu  thereof,  had 

ever  deen  demanded  or  paid,  fave  as  aforefaid  :  and  he  fet  forth 

the  titheablc  matters  he  had  had  on  the  laid  land. 

The  defendant  Gerrard  faid,  that  he  had,  for  divers  years  paft,  '^^  ^defendant 
been  owner  of  two  ancient  mefiuages,  called  Gartfwood  Hall  and  jjj'jj^^  ,-,  ^J"^ 
B^nHullj  and  feveral  acres  of  land  belonging  thereto,  lying  in  ©f      Ganftoood' 
JJbtotty  in  Machrfieldf  in  the  faid  parifh  )  and  he  infiflcd,  that  HaU  and  Brym 
there  was  a  m^^i/x  of  one  oound,  fix  (hillings,  and  eightpcnce,  ^'"J  *"<*  »"- 
in  lieu  and  fatisfaftion  for  the  tithe  of  all  hay,  fmall  tithes,  and  ^ft,""^,*  ^ 
Eajler  offerings,  arifing  yearly,  or  payable  for  the  premifcs  }  Ueu  of  the  tiUie 
that  the  plaintiff  had  received  the  fame  for  thirty  years  paft  ha/  and  /maU 
uatil  a  year  ago,  when  he  infifted  on  tithes  in  kind  for  the  fame  ;  ^^*^**' 
and  he  averred,  that  he  was  willing  to  pay  the  fame,  together 
with  the  plaintifi^s  cofts.     He  alfo  faid,  that  for  feveral  years  He    alfo   fayt, 
paft  he  had  been  owner  of  land   in  J^totiy  called   Gallants  '^'J]!^?'*"* 
Eftatey  for  which  he  paid  one  penny  as  a  modus j  for  and  in  lieu  °^^  7\nd  f  w 
of  tithe  hay  ;  and  that  the  plaintiff  had  received  the  fame  for  up  a'  m»dut  oi 
thirty  years  paft.     He  alfo  faid,  that   the  reftors  of  the  faid  »d.   a  year    in 
parifli  had  enjoyed '^/Ww/Vi  Hall^   as   above  ftated   by  the  '*«"of'»thciia>, 
defendant  Adajlers,  in  lieu   of  the    faid  tithes  of  his  lands  ;  ""^t^i^^^ 
and  he  fet  forth  the  titheable  matters  and  things  he  had  had  on  Hall^  in  lieu  of 
the  faid  premifes.     He  further  faid,  that  the  reft  of  his  demefne  tlchc  herbage. 
lands  were  occupied  by  tenants. 

The  defendant  jBiiriF^r  faid,  that  he  had,  for  feveral  years  paft,  The   defendant 
been  occupier  of  an  ancient  meffuage  and  land  lying  in  Newton^  Barker  Uu  up 
in  the  faid  parifli;  and  he  infifted  on  the  fame  modus  of  one  forihriar^'^l 
penny  in  lieu  of  tithe  as  aforefaid  ;  and  after  fetting  forth  his  Newtw. 
titheable  matters  averred,  that  he , had  not  dcpaftured  any  dry 
cattle  thereon. 

The  defendant  Green  faid,  that  he  had  been,  for  feveral  years  The  defendant 
paft^  occupier  of  an  ancient  meffuage  and  lands  in  Ricbley^  within  ^'^*'*  ^^*  *^ 
Culchethy  in   the   fiiid  parifli  ;  and  infifted  on  the  fame  modus  ^^^* 
of  one  penny  ;  and  fet  forth  his  titheable  matters. 

The  plaintiff  replied  ;  the  defendant  rejoined  ;   and  witneffes  The     evjdeMo* 
were  examined  on  both  fides  ;  and  upon  reading  the  feveral  "*^ 
proofs  taken  in  the  caufe  on  the  part  of  the  defendants  and  the 
anfwers  ;  and  hearing  counfel  on  both  fides ; 

The  Court  declared,  that  the  modus  of  one  penny  infifted  on  The  mgdut  of 
by  the  defendants  feveral  anfwcrs  to  be  payable  to  the  plaintiff  ^^  *-ycar  in 
by  each  of  the  faid  defendants,  in  fatisfaitiou  for  the  tithe  of  all  '/"^^^  Jif»»*  ^J 

*  *  ,         deciared   to    Jb« 

hay  g^. 
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FiKcif        hayarifiiigon  the  faid  defendant's  federal  lands  within  the  faid 
^f^^      pariih  of  IVinwtck  (excepting  the  lands  belonging  to  Garfwwd 

Hall  and  Bryn  Hall  aforelaidi  in  the  pofleffion  of  the  defendant 

Gerrard)  is  a  good  and  a  certain  modus. 

And  that  the  modus  of  one  pound,  fix  fhillings,  and  eight- 
year  in  lieu  'oi  pence,  infifled  by  the  anfvecr  of  the  defendant  Gerrard io\^ 
tihe  hay  dc  payable  by  him  to  the  plaintiff  in  fatisfadion  for  the  tithes  of  all 
•lared  good.       hay,  fmall  tithes,  and  Eaftsr  offerings,  arifing  yearly  on  Garf- 

lifood  Hall  2nd  Brytt  Hall^  and  the  lands  thereto  belonging,  is 

alfo  a  good  and  certain  modus. 

The  bill  as  to       And  IT  IS  ORDERED  BY  THE  CouRT|  tTwt  as  to  the  demand 

Jjlffed.*"*^  "^^  ^^  ^"*^^  ^^^'  ^^^  ^'"^^  ^^^  plaintiff  feeks  rcUcf  againft  the 

faid  defendants,  the  bill  fhall  be  difmiffed^  with  cofts  to  he 
taxed. 

The  bin  as  a*  And  it  not  appearing  to  the  Court  that  the  defendant  R. 

gaind      Barker  garter  had  any  agiflcnent  cattle  within  the  faid  parUh,  or  that 

hlvTnf dl^^^^  the   defendant  Gerrard  had  any  agiftment  cattle  on  Callan^i 

cd  cattle  on  his  JJlate  during  the  time  mentioned  in  the  bill, 

lands  I 

«ld  alfo  for  the         It    IS  THEREFORE  ORDERED   BY   THE  CoURT,  that  as  tO  the 

fiune  reafon  a-  plaintiff's  demand  on  the  faid  Gerrard  and  Barker  for  agiftment, 
saioft  GurariL    ^]j^  f^id  Bill  ftiall  likewife  be  difmiffcd  in  that  particular  with 

cofts. 

But  Mafitrsind         And  IT  IS  FURTHER  ORDERED  BY  THE  CoURT,   that  the  dc- 

Crea  ordered  to  fcndants  Majlers  and  Green  (hall  come  to  an  account  with  the 
tkto'^of  de  af!  plaintiff  before  the  deputy  remembrancer  of  this  court  [a) 
luring  bairen  for  the  tithe  of  agiftment  of  all  dry,  barren,  and  unprofitable 
cattle.  cattle  by  them  fed  and  depaftured  within  the  faid  parifh  of 

Winwicky  and  the  titheable  places  thereof,  during  the  time 
demanded  by  the  bill  i  the  faid  deputy  to  make  his  repoit 
herein. 

The  Court  Fu4.l. 

(a J  John  Harden c,  Efq.  Defwiy  RmemkrMuer. 

T«iK.  Tbim^  Harrison  againft  Sharps. 

.  10.  GbO.  !• 

Lincoln/birey  iZtb  July  1724. 

The  vicar    of  'HpHE  plaintiff,  as  vicar  of  the  pari(h  church  and  the  uniteo 

Craatham,      'Ok  ^    ^icaragcs  of  Soutb  Grantham  and  North  Grantbamt  in  the 

Ii«f«//^rr,  county  of  Lincolny  ftated,  that  the  vicarage  of  Grantham  ^21^ 

ofcow*  ^hew*  formerly  divided  into  two  mcdiAies,  vts.  South  Grantham  and 

cdvei,  *     and  North  Grantham^  but  that  they  are  now  confolidated  ;  that  the 

btnbsledontb«  plaintiff  being  legal  vicar,  of  both  is  entitled,  by  virtue  of  fuch 

pafturet  where  union  and  confolidation,  to  all  the  vicarial  tithes,  duties,  and 

^^•^T'^'forf  P^ofi^  whatfocver,  belonging  thereto ;  that  within  the  faid  parifli 

merJyftood.  '  ^^^ 

t,  C.  BuDb.  174. 


DtmiNG  THE  REIGN  OF  GEORGE  THE  HRST. 


%9S 


Acre  were  anciently  fcvcral  vills  or  hamlets,  particularly  Hai»i»» 
Harrmviy  :  that  the  faid  hamlot,  which  was  formerly  part  of  the  '  a^J^Vi* 
vicarage  of  North  Grantham^  is  now  depopulated,  and  converted 
bto  indofed  pafture  grounds  \  that  the  defendants,  for  two 
jrears  paft,  had  occupied  lands  therein,  and  had  yearly  kept  and 
depaftured  cows  and  fheep  thereon,  which  had  calves,  lambs,  and 
wool,  and  had  feveral  other  titheable  matters,  the  tithes  whereof 
ought  to  have  been  paid  to  the  plaintiff. 

The  defendants  faid,  that  there  might  have  been  fuch  a  vill  as  The  defendintt 
Hamwij,  and  that  the  fame  is  now  depopulated,  and  converted  infift  on  «  arf« 
mto  pafture  grounds  ;  that  m  the  faid  years  they  had  held  a  few  ^  Jj^*  T^JJJ 
dofes  in  the  faid  vill ;  that  it  had,  time  out  of  mind,  been  the  ^^  DbugM  or 
ufage  and  cuftom,  that  when  any  of  the  faid  inclofed  pafture  mowed»  th« 
grounds  in  Harrowbj  were  ploughed  and  fown  with  corn  or  tithet  are  paid 
grain,  or  laid  down  for  meadow,  and  the  produce  made  into  hay,  |"  J^.  ^  ^ 
the  tithes  thereof  in  kind  were  paid  and  belonged  to  the  impro-  but2«t  when 
priator  of  the  reAory,  or  his  tenants ;  but  that  when  the  fame  they  are  fad,  th» 
were  eaten,  and  depaftured  with  {heep  or  cattle,  the  occupiers  of  occupiers  ^  pay 
fuch  grounds  paid  to  the  vicar  one  (hilling  in  the  pound  of  the  y**^"»  i^tj* 
yearly  rent  or  value  thereof,  and  no  more,  upon  fome  day  after  JJ^^  to  Uw  vfcar 
Miciaelmasjesirljj  in  lieu  of  all  tithes  whatfoever  faj  :  and  they  upon  fome  da/ 
fet  forth  their  titheable  matters  and  things,  and  the  fums  they  »ittr  MidMmu^ 
had  paid  for  the  fame ;  and  averred,  that  they  had  tendered  "» ^«»  ^  **«**•• 
what  was  due  to  the  plaintiff,  which  he  had  refufed  to  accept. 

The  plaintiff  replied ;  the  defendants  rejoined  ;  and  witnefles  The  evidenot 
were  examined  on  both  fides  i  and  upon  opening  the  bill  and  '^^ 
anfwer ; 

It  is  ordered  bt  the  Court,  that  the  defendants  do  Tithes  in  kind 
forthwith  come  to  an  account  before  the  deputy  remembrancer  <te««cd. 
for  all  the  titheable  matters  and  things    in    the    bill   men- 
tioned ft  J. 


(a)  Mr.  Bunbury,  S.  C.  174.  fays, 
that  this  cnu/trx  was,  by  the  opinion  of 
the  whole  Court,  adjudged  void,  upon 
the  authority  of  the  cafe  of  Sutrtuftp  v, 
J>p(Ueri^ey  %,  Salk.  657.  IX.  Mod. 
60.  liliy's  Ent.  19.  a.  Ld.  Raym. 
1 15s.  and  ante,  vol.  i.  page  283. 

lb)  On  the  5th  of  December  1698, 
Michaelmas  Term,  10.  Will.  3.  Dod-- 
itTMJ^,  the  redor  of  IVb^tingUms^  in 
itfntt  filed  his  bill  againft  Bridget  and 
Crttr^,  two  inhabitants  of  the  pariih, 
to  recoTer  the  tithca  of  corn,  graini 


haj,  wool,  hops,  &c«  The  defendanta 
inuiled,  that  there  was  a  mwliu  of  two 
(hillings  in  the  pound  on  the  refpeAive 
rents  or  yearly  values  of  their  farms, 
payable  yearly  in  lien  of  tithes.  But 
the  Court  was  of  opinion,  that  the 
mw/ut  was  void  I  and  the  defendanta 
were  decreed  to  account  for  their  tithea 
in  kind.  Book  of  Decrees  and  Orders. 
— >See  the  record  of  this  cafe,  Lilly'a 
Ent.  311.  and  the  report,  1.  Ld.  Ray. 
696. 
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H^  DECREES  IN  TITHB  CAtlSEd 

Tmk.  TiMif,  WOODNORTH  tffJ/V  LORD  CoBHAM. 

Buckinghamjbire^  22//  Junt  1724* 

JuJfofiw  T^  "°  ft*^cd>  that  the  plaintiff,  abotit  the  fixteenth  oljulft 
Simgb/mBiKk*  »o  the  yeap  1707,  by  purchafe  from  the  Eati  0/  St^ext 

hfbu^t,  en-  became  feifed  in  fee  of  the  manor  and  reftory  of  Tbornborought 
mnmi  *aSS  ^°  **  county  of  Btuh,  with  the  appurtenances,  formerly  part  of 
H^'^J^^t  *^^  priory  of  Ltrffield^  and  ought  to  have  the  revenues,  and  paf- 
MttiUp^  inlira  ticularlythe  tithes  of  the  parfonage,  from  that  time;  that  the 
of  the  titfats  of  defendant  Lord  Cobbam  owned  a  meiTuage  and  lands  there,  called 
JUr  Umd^w  in  Sarhffs  Chaunirf^  or  the  Ciauntry  Pafiurei,  and  certain  meadows, 
lleidt  of^thinSu  ^^^^^*^  ^^'  -''^^  MeadoiuSi  lying  dijperfed  in  the  common  meadows 
ridi  ;  and  the  ^^  ^^^  parifh,  which  had  been  in  the  tenure  of  the  defendant 
Undi  caUed  the  Gibts  from  the  time  that  the  plaintiff  became  fo  feifed  until  the 
ChmwufyP^urn  ycap  1714;  that  the  plaintiff,  at  his  entering  upofl  the  premifes, 
52  !id"T^etf  ""derftanding  that  the  faid  Gibbs  had  refufed  to  pay  tithes  for  the 
io  Che  «icar,  in  ^^^^f  b^i  to  pf eveilt  difputcs,  applied  to  Lord  Cobbamf  and  defired 
fieii  of  all  dtbes.  him  tb  fettle  the  fame ;  that  Lord  Cobbam  inrpe£led  the  plaintiff's 
d.C.Bunb<i8o.  title,  and^twoyeafs  afterwards|  ordered Gi^^/ to  pay  the  tithes} 

that  the  plaintiff  accordingly  received  the  tithe  hay,  or  compofi- 
tion  for  it,  Until  the  year  1 7 14,  but  that  they  had  never  paid  him 
atiy  othet  tithes^  brgi ven  him  any  fatisfaAion  for  the  fame,  though 
they  had  dthef  titheable  matters  in  the  faid  parifli  }  but  that 
they  had  ofiered  him  eight  pounds  for  his  tithes ;  that  in 
the  year  17 14  they  let  fixty  acres  of  the  Chauntrj  Paftures  to  a 
tenant,  who  tilled  the  fame  and  fbwed  it  for  three  years  with 
woad,  and  i^apfed  and  gathered  the  produce  thereof  ^  that 
the  defendants  haci  feverally  dep^ftiired  the  wade  laiids  and 
commonable  grounds  ih  thepai^iih,  tfver  filicethe  plaintiff's  entrf, 
l^ith  beafts  and  poultiy ;  that  thejT  had  had  great  qtiantities 
of  fruit ;  that  they  had  alib  inowfed  the  Lot  Meadoivs  and  other 
parts  of  the  faid  lands,  and  had  bay  therefrom ;  the  tithes  of  all 
which  ought  to  have  been  paid  to  the  plaintiff^  of  a  fatisfaftion 
made  to  him  for  the  fame  ;  but  that  they  had  refufed  fo  to  do. 
On  a  ptetence  that  the  Lot  Meadovfs  were  tithe  free,  arid  that  a 
modus  was  payable  for  the  CbauntryPaftures.  The  bill  therefore 
prayed  a  full  difcovery  of  the  faid  lands,  and  an  liccount  and 
fatisfa£lion  for  the  tithes  thereof. 

The  defendant  Lord  Cobbam  admitted,  that  the  plaintiff  had 
made  fuch  purchafe  as  in  the  bill  was  ftated  ;  and  faid^  that  he« 
the  defendant,  owned  a  meflu^ge  in  Thomborough^  and  the  lands 
adjoining,  called  the  Cbauntry  Pa/lttres^  and  a  little  Lot  Meadow 
in  the  common  fields,  as  appurtenant  to  a  fmall  quantity  of  arable 
land,  and  one  half  yard  of  grazing  ground  iti  Tbornborougb  com* 
mon  field,  all  which  (among  other  quantities  of  lands)  were  then  • 
tofore  called  Barton  Cbauntry  ;  that  the  faid  Cbauntry  Pafiureii 
and  Meadow  Ground^  and  Ha^Tard  Land^  had  been  demifed  to 

the 
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tte  defendant  (SiUt^  and  that  He  conld  not  tell  what  titheahle  Woodnoi  t  m 
tetters  had  arifen  tbei*eon  ;  that  no  tithes  in  kind  had  ever  been  "f^"*^ 
paid  for  the  fame  ;  that  the  impropriators  for  the  time  being  cobhI.. 
had  enjoyed  a* meadow,  called  Par/ofiage  Meadcnvi,  in  lieu  of  the 
tithes  for  the  faid  liai/Yard  Land  and  Lot  Meadow^\  and  that  tne 
^riaintiff  now  enjoyed  the  fftme  ;  that  he  demifed  part  of  Chauh^ 
try  Pa/hint  from  Lady  Day  17 16,  to  be  fowed  with  woad,  tithe 
£ree  ^  the  faid  premifes  being  legally  exempted  from  the  payment 
df  tithes  ih  kind,  they  never  having  paid  any  tithes  in  kind  to  the 
prior  of  Lm^U  (luring  the  time  that  the  prior  was  feifed  of  the 
reAory,  nor  afterwards  to  any  reftor  there^  before  they  became 
▼efted  in  his,  the  defendant's,  anceflors  ;  but  he  could  not  fay 
whether  hb  anceftors  had  held  the  faid  reflory  and  chauntry 
lands  at  the  fame  time.  He  alfo  infiited,  that  no  tithes  were 
due  to  the  plaintiff  for  any  of  the  premifes  mentioned  in  the 
t>ni,  for  that  the  plaintiff  enjoyed  fevefal  meadows  of  eight  ot 
ten  acres,  in  lieu  of  all  tithes  of  thie  Lot  Meado*ws^  of  which  his 
finall  quantity  was  parcel.  He  alfo  faid,  that  he  and  his  ances- 
tors, owners  of  the  faid  Chauntry  Pajiures^  had,  time  out  of 
mind,  paid  fixteen  (hillings  and  fburpt'nce  a.  year  to  the  vicar^' 
in  foil  difcharge  of  tithes  of  the  Chauntry  Pqftutei -^  which  nwdui 
he  relied  on. 

The  defendant  Gtbbs  pilt  in  the  fame  ahfwer  as  the  oth^r  de- 
fendint,  and  faid,  that  he  had  once  paid  the  plaintiff  five  (hil- 
lings for  his  tithes  in  his  own  wrong. 

The  plaintiff  replied;  the  defendants  rejoined ;  ind  witnefles 
^ere  examined  on  both  fides  ;  and  upon  opening  the  billj 
and  reading  an  a^davit  of  the  fervice  of  a  letter  miffive,  and  a 
}Afatna  to  hear  judgment  on  the  faid  defendants  \  and  no  coun- 
fel  atteiiding  for  them  ^  and  reading  their  anfwers  ; 

'  It  is  ORDBRto  BT  THE  CotJltTj  that  the  defendants  do  come 
to  an  account  with  the  plaintiff  before  the  deputy  remembrancer 
of  this  court  for  the  feveral  titheahle  matters  and  things  by  the 
l»n  demanded  to  the  time  of  filing  the  faid  bill,  unlefs  caufe  bd 
(hewn  to  the  contrary  ;  the  defendants  paying  five  pounds  coits 
before  they  be  heard. 

The  defendants  paid  the  cofis,  and  appeared  by  cotmfel ;  and 
on  reading  the  depofitidns  of  many  ancient  witnefies  on  both 
fides  in  the  caufe  \  the  entries  in  very  many  ancient  books  of 
account  of  the  then  ftewards  {a)  or  agents  of  the  defendant 
hird  CMum  and  his  anceftors,  whereby  it  appeared,  that  the 
tMAtf  of  fixteen  ihiliingS  and  fourpehce  a*year  had  been  paid  to 
the  minifters  for  the  time  beingi  ticars  of  Tbornborougb  for  many 
yearsy  beginning  1673  ^"^  ending  1704  fucce(fively,  in  lieu  of 
the  tithes  for  the  Chauntry  Pajiures  demanded  by  the  bill  % 
fetcral  receipts  given  by  the  mmifters  for  the  time  being  vicars 

(<•)  SceBimb.  xt6«  - 

Q^»  of 
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WoQDvmiTa  of  Thomhrwgbj  for  the  modus  of  fbcteen  flilllings  and  foorpaice 
^^^  a-yeary  whkh  receipts  appeared  to  agree  with  the  entries  in  the 
CoBMAii.  ^^^  books  for  the  rums  therein  mentioned  $  a  deed,  dated  the 
twentjr-fecond  of  June^  in  the  twelfth  year  of  James  tie  Firfi  i 
and  the  plaintiff  not  infifting  on  his  pretended  right  to  the  tidies 
of  the  Lot  Meadows^  lying  ia  the  common  fields  of  Tborft' 
boroi^bf  becaufe  it  appeared,  that  he  and  his  i»«deceflbrs  had, 
time  out  of  mind«  occupied  and  enjoyed  a  certain  meadow  in 
Tiomiorougbf  called  the  Parfcnagi  Meadow^  in  lieu  of  all  tithes 
for  the  Lot  Meadows  /  and  on  foil  debate  of  the  matter  ; 

The  Court,  on  the  twcnty-fixth  ofOSober  1724,  declared, 
that  the  defendants  had  fully  proved  the  modus  of  fixteen  (hillings 
and  fourpence  a-ycar  payable  to  the  vicar  of  Tbomhrougb  for  the 
time  being,  in  foUdifcharge  of  all  tithes  in  kind  arifing  from  the 
Cbauntrj  Fafiures  s  and  that  therefore  no  tithes  in  kind  were 
due  and  payable  for  the  fame. 

It  is  therbupon  ordbrbd  by  the  Court,  that  the 
defendants  ihall  be  difmifled  of  and  from  the  bill,,  with  their 
cofts  to  be  taxed  by  the  deputy  remembrancer  of  this  court* 

R.Etrb. 
Ro.  Price* 
F.  Pace. 


TiiJt.  Tasif,  Phillips  againfi  Symes  ;  et  e  Contra. 

Borfajbite^  Xpb  June  1724. 

The  ftaor  of  ^HE  bill  ftated,  that  the  plaintiff,  for  ten  years  paft,  had 
»jiJ»^W«ft,  in  A  been  lawfol  reftor  of  the  parifli  church  of  &oke  Abbotts^  in 
d^nuMia  tithet  ^^  county  of  Dorfet^  and  was  entitled  to  all  the  duties,  tithes, 
srcat  and  finall)  *^^  profits,  that  his  predeceflbrs  were  entitled  to,  and  particiii- 
In  kind.  larly  to  the  tithes  of  com,  hay,  calves,  fheep,  lambs,  wool,  milk, 

1 C.  Bnnb.  171.  ^8g«»  chickens,  turkies,  geefe,  pigs,  apples,  pears,  hops,  acorns, 
S.C.Rayo.ft07i  niiUs,  woods,  furze,  heath,  and  tithe  of  agiftment  of  barren 
io8«  cattle^   and  cattle  not  ufed  for  the  pall,  plough,  or  faddle^ 

or  by  the  owners  thereof,  and  all  other  great  and  fmall  tithcfs 
in  the  faid  parifh  ;  that  the  defendants  were,  and  had  been,  pa- 
rilhioners,  inhabitants,  owners,  and  occupiers,  of  garden, 
pafture,  and  meadow  grounds,  in  the  faid  parifh,  and  had  depaf- 
tured  thereon  milch  cows,  (horn  iheep,  partly  in,  and  partly  out 
of  the  faid  pariih,  and  had  yearly  milk  and  calves,  and  alfo  had 
apples,  pears,  and  other  fruits  from  their  gardens,  and  great  profit 
from  the  iheep  (horn  out  of  the  pariih ;  the  tithes  of  all  which 
were  worth  twenty  pounds  a- year,  as  would  appear  by  certain 
books  of  former  re^rs,  in  the  defendant's  pofieffion. 

2    *  The 


V 


DURING  THE  REIGN  OF  GEORGE  THE  FIRST.  atp 

The  defendants  admitted  that  the  plaintiff  was  rector,  and      PiiiLfrt 
ooght  to  enjoy  all  the  tithes  belonging  to  the  faid  reftoiy,        'r««/* 
except  the  tithes  of  calves,  milk,  gardens^  and  (heep  ihom  out      ttJdmrIi 
of  the  pari{h,for  which  they  iniifted  that  certain  imm/i^/ ought  to  -,     j^f^^ 
be  paid  J  and  except  alfo  the  tithes  of  wood  and  furze,  fave  when  j^^i^j,  jhlJ^^ 
fbrxe  was  fold,  and  fuch  coppice  wood  where  there  never  was  cniitkcitotUilie 
any  feeding  or  depafturing,  of  which  they  infifted  no  tithe  at  all  tithes  in  idiid» 
OT  modus  was  due  or  payable.  They  alfo  admitted,  that  all  the  other  «x^ptof  ohw, 
tithes  ought  ta  be  paid  in  kind  -,  that  the  plaintiff  was  entitled  JJJ     ^£ 
to  twopence  a-year  for  every  inhabitant  above  iixteen  years  old  Aora  Mit  otiS 
for  Eq/ler  offerings ;  and  that  they  had  the  books  mentioned  in  P^nftyAvzc  cut 
the  bill  to  be  in  their  cuftody,  and  were  ready  to  produce  them.  ''"J^"^    **' 
They  faid,  that  they  did  not  know  the  value  of  the  wood  which  J^   ""^^ 
had  been  cut  by  them  ;  and  admitted,  that  they  had  not  paid  wool  j* 
the  plaintiff  any  thing  for  the  tithes  of  any  wood,  furze,  Eafier 
offering,  calves,  milk,  lambs,  garden  ftuff,  or  the  wool  of  Iheep 
Ihom  out  of  the  pariih  ;  but  faid,  that  they  were  ready  to  pay  andiniiftontlie 
him  the  modufes,  and  twopence  a  piece  for  Eqfler  offerings,  and  blowing     »». 
that  they  had  frequently  tendered  the  fame  5  and  they  infifted  on  "^^^ ' 
the  following  modu/es,  viz*  eightpence  a-year  for  every  cow  *  **^*  la  lieii  of 
fourpence  a-ycar  for  every  heifer,  in  lieu  of  the  tithes  of  their  ^^^^'^i 
calves  and  milk  ;  one  penny  for  every  garden,  in  lieu  of  garden  ^*  *'^^  *^ 
ftuff}  and  three  fliillings  and  fourpence  a  year  for  every  fcore  TZ\^^k1 
of  (heep  (horn  out  of  the  parifli,  and  fo  proportionably  for  any  of   «Wei°  a^ 
Icfstime  than  a  year,  or  number  of  (heep  or  lambs,  in  lieu  of  the  «iik  | 
tithes  of  the  wool  of  fuch  (heep  and  lambs  ;  and  that  no  tithes  of  ,d  fcr  a  saitie  r- 
fuch  cows,  heifers,  (heep,  or  gardens,  had  been  ever  paid  m  * 

kind*  3«*  4A    «*ycar 

for  every  foort 
of  (keep  (horn  out  of  the  pari/h«  in  lien  of  wool  and  hmbt. 

The  defendants,  with  other  parifhioners,  filed  thtir  croft  Ml  The  defendants 
againft  Pii/lifis  to  eftabli(h  the  modufes ;  and  added,  thatthey  were  ^*  ■  '^'^  ^^ 
payable  at  EafitrvxaA,  that  twopence  was  payable  for  E^Rer  offer-  "^  ^f^'  ^  **^ 
angs  J  and  ftated,  that  the  rcftor,  by  immemarial  cuftom,  ought  Thfe  «*jL52^", 
to  keep  a  bull  for  the  ufe  of  the  landholders.  .  They  alfo  ftated,  that  the  i4aor 
as  to  coppice  wood,  underwood,  and  furze  growing  in  the  (aid  ^"«***  *®  '^••P  • 
pari(h,  that  by  the  like  ancient  cuftom  no  tithes  were  to  be  paid  ^^S^  ^^ 
thereof,  except  when  the  coppice  or  place  wh<;re  the  underwood  S  wtl^* 
grew  was  fed  with  cattle,  and  the  furze  was  fold  :  And  they  or  foe  copitice 
added,  that  the  rectors  of  the  pari(h,  from  time  whereof  the  ^«>*^  "°^««^ 
memory  of  man  was  not  to  the  contrary,  had  always  conformed 
thcmfelves  to  the  faid  cuftoms,  and  had  received  from  the  pa- 
riihioners  the  faid  fuma  and  modufes^  in  fijl  difcharge  of  the 
aforefaid  tithes. 

The  reftor  denied  that  he  had  any  knowledge  of  fuch  moAi/is  Th«  rtdor  dt. 
M  the  defendants  had,  by  their  crofs  bill,  pretended  was  pay-  "*^  ^^  moiujn^ 
able  ia  lieu  of  tiie  faid  tithea  5  but  he  admitted  die  cuftom  l&  to  ^^^\  ^X 

and  that  ftd.  ia 
^  due  for  KoBer  otferioet. 

0^3  the 
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p«zii.ut      the  Jceeping  of  a  bull«  and  the  Eajier  offerings,  as  ftated  iq  the 

aumfi         crofsbilL 

Symss  ; 

^ .  i  x.ontra.  The  plaintiffs  in  both  caufes  replied  j  s^nd  the  defendantt 
Tjeprooiirc^d,  rejoined  J  and   witncffes  were  examined  on  both  Cdcsn  and 

upon  reading  the  proofs  in  the  caufe^  and  on  debate  of  the 

matter  ; 

:  ,.'  tjtbes  of  ix  IS  ORDERED  BY  THE  CouRT,  that  thc  dcfcndant$  in  thc 
^  ^  v!  >jd  cte-  ^""^^^"^^  caui'c  do  account  with  the  plaintiff  for  the  value  of  die 
tit  lies  of  furze  and  coppice  wood  arifing  and  growing  on  the 
feveral  lands  occupied  by  them  within  the  fiiid  pariih  of  Side 
.  kbotts^  or  the  titheable  places  thereof,  during  the  time  dc- 
mjndc^d  by  the  bill  ^  and  th^t  the  deputy  remembrancer  do  take 
^^  i:u*  faid  account :  the  plaintiff  tp  have  j^is  cofts  of  the  orieinal 

caiife,  fo  far  as  the  fame  relates  to  the  demand  of  tithe  nine 
ai.a  coppice  wood. 

i!  ^.:i       And  it  is  further  ordered^  that  the  fs^id  original  billf  as 
to  all  other  demands  therein    contained,  and  againft  which 
the   feveral    defendants  let     up    and    infift    on    the    tnodt^s 
Vet  before  mentioned,  fball  be  difmiffed  ;    and  the  defendants  fiudl 
uj)  m<^ujet,         account  with  the  plaintiff  in  the  original  caufe,  according  to 

their  modtifeSy  and  have  their  cofts  of  ihe  original  caufe,  fo 
far  as  relates  tQ  the  faid  de(nan49,  to  be  taxed  by  the  faid 
deputy. 

The  fwi»/Hdc-         AkD    it  IS   FURTHER  ORDBREQ  BY  THE   CoURT,  U  tO  thc 

*'^  d^  ad  h^  '^^^cral  modufes  before  mentioned  in  the  crofs  bill  to  bcfet 
rOordcciccdtl  J^P*  A"^  iijfirted  on  by  thc  plaintiffi  Jn  the  crofs  cgufc, 
keep  a  bull.        in  diicharge  of  tithes  in   kind,   and  the   cuftom   in  keeping 

a  buil^  and  for  Eajer  offerings,  that  the  fame  be  and  are  hereby 
eftabiiiheJ  by  this  coqrt,  with  coAs  to  be  taxed  by  the  faid 
deputy  remembrancer  of  this  court* 

The  caufe  rp-  On  the  twenty-feventh  of  January  1725,  a  re-hearing  having 
hwd.  i^cn  granted,  counfel  was  heard  on  both  fides,  and  the  caufe 

w;is  ordered  to  (land  over  for  another  argument.  On  the  third 
pf  hebruary  1725  it  c^me  on  again  j  and  after  hearing  couofel 
for  all  parties ; 

^M*i  la^nb'ai'd  '^"^  CouRT  decreed  the  defendants  to  account  for  thc  tithes 
T -^  ^offcT^j  -^  ^^^^  ^^^  lambs,  and  for  Eajier  offerings  \  and  ordered,  that 
dea«c(|.        "    ^^^  c^i'o^s  ^^11  be  difmiffed  as  to  woolj  lambsy  ai^d  Eajler  offeriogSj 

without  co(ls  on  either  fide. 

.  R»  Eyre. 
Ro.  Price* 
F.  Page. 
Jeff.  Gilbert. 

Gumlet 
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GuMLEY  a^ainM  BjRT  and  Fountleroy.  'Twii.  t«im, 

MiddUfeH,  lUbJum  1724. 

^HEbtll  ftated,  that  R.  Colliir,  clerk»  for  four  years  paft,  had  The  improprfa. 
-■•    been  lawful  vicar  of  IJUworthy  in  the  county  of  Middlrfegy  J*^^  JJUwpth, 
>nd  was,  by  endowment  or  otherwife,  entitled  to  all  the  fmall  '^^^^ 
tithes   ariiing   therein  ;   that    the    faid    R.  Collier^  being    fo  entitled  to  'the 
feifed    and  entitled,  did,  by   indenture  of  leafe,    dated   the  tithes  of  peafe 
twenty-fcventh  of  OBober   1718,  dcmifc  to  the  plaintiff   all  «iKibctnt,x%he. 
the  vicarage  tithes,  e3tccpt  as   in  the  faid  leafc  is  excepted,  ^[^  ^**JJ^*J 
to  hold  to  him,  his   executors,  adminiftrators,  and  affign^,  and  to  all  the 
from  year  to  year,  at  eighty  pounds  a-year  ^  payable  at  or  tithes    of  th» 
before  Cbriftnuu  yearly,  and  two  fatted  hogs  of  thirty  done  ^''*»  ^«»*' 
weight  each,  over  and  above  the  faid  rent ;  that  during  the  s  C.  Bunb.  6o. 
faid  leafe,  the  defendants  had  held  feveral  farms  and  lands  in  s.  C.  Riyn, 
the  faid  parifli,  and  had  agifted  numbers  of  dry  and  barren  cattle,  *®^* 
and  had  kept  on  the  faid  lands  cows,  (heepi  calves,  pigs,  geefe, 
lambs,  fowls,  fruit,  and  gavden  wares,  and  had  had  other  tithe-         ^ 
able  matters  and  things  \  the  tithes  of  all  which  amounted  to  a 
coniiderable  fum,  Which  was  due  to  the  plaintiff,  and  ought  to 
have  been  paid  to  him,  or  fomc  fatisfa<ftion  for  the  lame  \ 
that  to  deprive    him   of  his  tithes  of  lambs  and  wool,    at 
the  time    of  yeaning  and  (hearing  the  (heep  the  defendant 
removed  them  into  another  parifh,  where  the  tithes  were  nqt  •- 
paid  in  kind,  but  only  fome  fmall  fum  in  lieu  jjiereof ;  that  the 
defendants  had  alfo  held  feveral  gardens,  lands,  and  nurferies  ;  1 

and  that  they  had  alfo  peafe,  beans,  carrots  and  turnips; 
that  the  plaintiff,  being  jufUy  entitled  to  the  feveral  titheable 
matters,  hoped  the  defendants  would  have  paid  him  the  fame, 
but  which  they  had  refiifed  to  do,  ^nder  feveral  pretences 
of  a  modus f  or  that  the  tithes  of  peafe  and  beans,  which  were  fet 
or  drilled  in  rows,  or  that  were  hand  weeded  and  hoed  in  a  gar- 
denlike manner,  belonged  to  the  leffee  of  the  great  tithes. 
The  bill  therefore  prayed  a  full  dlfcovery  of  the  quantities  and 
values  of  the  faid  tithes,  and  an  account  and  fatisfaition  for  the 
fame. 

The  defendants  fet  forth  the  titheable  tnatters  and  things  which 
they  had  on  their  faid  lands ;  and  faid  that  the  reafon  for  not 
paying  their  faid  tithes  was,  thai  fome  part  thereof  werie^/^^^/0//^, 
and  other  part  detnefne  lands ^  belonging  to  &'ton^  for  which  there 
was  a  modus  payable.  They  alfo  laid,  that  the  tithes  of  peale  and 
beans  fo  fowed  belong  to  the  impropriator  of  the  parifh,  or 
his  tenants,  and  had  never  before  been  demanded  by  the  vicar. 
They  alfo  faid,  that  the  dean  and  canons  of  Whidfor  were 
feifed  of  the  faid  vicarage,  and  that  the  plaintiff's  leflbr  and  his 
predeceffors  had  ufually  received  the  tithes  of  fruit  trees  and 
garden  lluffarifing  within  the  fai^pariAi,  and  bad  often  com- 
pounded for  the  fame. 

0^4  The 
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GvMLir  The  plaintiff  replied  ;  the  defendants  rejoined  ;  and  witncflet 

^^        were  examined  on  bodi  fides ;  and  upon  reading  a  decretal 

FooMTLxitoT.  ^^^^^  '^^  ^^*'  court,  in  the  feventh  year  of  William  the  Thkdp 
•      Stevens  v.  Martin  {a)  \  and  another  decretal  order^  in  the  tenth 
year  of  ^ueen  Anne^  Nicholas  v.  Elliot  (h)  ; 

The  Court  declared,  that  the  tithes  of  all  peaie  and  beam 
growing  in*  gardens,  orchards,  and  common  fields  within  the 
faid  parifli  of  IJlewortby  gathered  either  green  or  ripe»  are  due 
to  the  impropriator  of  the  faid  impropriate  church  of  IJUvjortb^ 
or  to  his  undertenants,  and  not  to  the  vicar  there,  or  his  under- 
tenants ;  and  that  all  manner  of  tithes  whatfoever  upon  the 
glebe  lanJy  in  the  faid  parilh  oi  IJleworthy  do  likewife  belong  only 
to  the  faid  impropriator,  or  his  undertenants  \  and  that  there- 
fore the  defendant  Burt^oxx^t  not  to  account  with  the  plaintiff 
for  the  fame  or  any  of  them* 

And  it  is  thereupon  ordered  bt  the  C0URT9  that  the 
defendant.  Burt  (hall  come  to  an  account  with  the  plaintiff, 
before  the  deputy  remembrancer  of  this  courts  only  for  fuch 
other  fmall  tithes  as  were  growing  or  arifing  within  the  defend- 
ant's gardens  in  the  faid  parifh  of  Iflewortb,  which  the  £ud  de« 
fendant  held  as  undertenant. 

And  as  to  the  reft  of  the  plaintiflfs  demands  for  which  he 
prays  an  account  and  fatisfaftion  from  the  defendant  Burt^ 

The  Court  doth  order  and  adjudge,  that  the  bill  do  ftand 
difmifled,  with  cofh  to  be  Uxedj  for  the  faid  defendant,  by  the 
deputy  remembrancer, 

R.  Etre. 

Ro.  Price. 

F.Page. 

Jeff.  GitBERTt 

(•)  Vol  I.  pftge  357. 

(I)  V«Li.  pige^ai.  and  fee  Nicholatv.  Auilen,  ante,  page  lOi  i39i  '4(* 


HiLAKTTiaM  Gould  a^ainfi  Fearce. 

21.0X0.    2. 

Devon/bire,  23  J  Feiruary  1724. 

Several  mtjufit  ^HE  bill  ftated,  that  the  plaintiflfs  arc,  and  for  many  years 
payable  to  the  ^  paft  had  been  occupiers  of  land  in  the  parilh  of  Staverton^  in 
^car  oiStavet^  the  county  of  Devon  i  that,  time  out  of  mind,  there  had  bccoi 
2?;  ?  P*^*^  and  now  are,  divers  modu/es  payable  to  the  vicar  in  lieu  of  tithes 
tiM'tithes  rfcy.  ***  kind*  viz.  FiKST,  twopence  for  every  hogChead  of  cyder  or 
^>R«ny,injlk,  pcny,  made  of  any  apples  or  pears  growing  or  renewing  in  any 
calvesy  oohs^bo..  orchard  or  garden  within  the  iaid  parifh  and  the  titheable  places 
n*y,Mwi,iainbs,  thereof,  ibr  and  in  lieu  of  all  tithes  in  kind  of  fqch  apples  pr 

mt^M^J"^^'  pears  made  into  cyder  or  pcrryi  and  no  moiCi  the  faid  aoJus  to 
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be  paid  at  Eaflery  or  at  any  time  after  pounding  tlie  apples  and 
pears  before  Eafter^  upon  reafonable  requeft  made  by  the  vicar 
of  the  faid   parifli.    Secondly,   fourpence  yearly  for  every 
milch  cow  having  a  calf  within  the  faid  parifh  and  titheable 
places  thereof,  for  and  in  lieu  and  iatisfadion  of  the  milk  or 
whitefole>  and  for  the.  calf  or  calves  of  fuch  cow,  and  no  more. 
Thirdly,  twopence  yearly  for.every  fewer  or  barren  cow^having 
no  calf^  for  and  in  lieu  and  fatisfaftion  of  all  tithes  of  the  mUk  or 
whitefole,andof  thepaftureof  fuch  cowhand  no  more.  Fourthly^ 
one  penny  for  every  colt  weaned  within  the  faid  parifh  and  tithe- 
able  places  thereof,  and  no  more,  in  lieu  and  fatisfaAion  of  all 
tithes  of  and  for  colts  foaled  and  fallen  there.  Fifthly,  twopence 
for  every  hive  or  butt  of  bees  burnt  or  broke  up  within  the  faid 
parifh  and  titheable  places  thereof,  for  and  in  lieu  and  fatisfac* 
tion  of  and  for  all  tithes  of  the  honey  and  wax  thence  coming 
and  arifing,  and  no  more.    Sixthly,  that  the  faid  fevem 
nidtfes^  are^o  be  paid  yearly  at  the  feaft  oi  Softer.  Seventhly, 
that  the  faid  occupiers  of  land  are  to  bring,  deliver,  and  leave 
at  or  in  the  chancel  or  parifh  church  oiStaverton  aforefaid,  for 
theufe  of  the  vicar  for  the  time  being,  at  Midfummer^  or  on  the 
Sunday  or  holiday  next  following,  firfl  giving  notice  thereof  at 
the  houfe  of  the  faid  vicar,  the  tenth  fleece  of  all  wool  fhom 
6x>m  (heep  kept  and  depafhired  within  the  faid  parifh  and 
titheable  places  thereof,  yearly  before  Midfummer^  in  lieu  of  the 
tithe  of  filch  wool.    Eighthly,  that  they  are  to  bring,  pay^ 
deliver,  and  leave  bound  in  the  church-yard  of  the  faid  parifli 
church  of  Stavertan^  over  againfl  the  church  porch  there,  on 
iaml  MarVs  Day,  or  on  the  Sunday  or  holiday  then  next  fol* 
lowing,  for  the  ufe  of  the  vicar  for  the  time  being,  the  tenth 
lamb  yearly  in  kind,  firfl  giving  notice  thereof  at  the  houfe  of 
the  faid  vicar,  in  lieu  of  the  tithes  of  lambs.    Ninthly,  that 
they  are  to  pay  the  vicar,  for  the  time  being,  yearly  at  JSafter 
one  penny,  commonly  called  the  biartb  penny^  in  lieu  andfatis- 
faftion  of  the  tithes  of  all  wood  and  fuel  cut  on  their  lands,  and 
fpent  and  burnt  in  their  houfes  in  the  faid  parifh.    The  bill 
further  flated,  that  the  defendant  had  been  vicar  of  the  faid 
parifh  for  above  fifty  years,  and  at  the  time  of  his  inflitution 
knew  that  the  faid  tnodufes  and  cuflomary  payments  were  jufl 
and  lawful,  and  as  fuch,  of  right,  had  been,  time  out  of  mind, 
payable  and  paid  %  that  John  Horjbam^  a  former  vicar,  in  the 
year  163 1,  had  attempted  to  defeat  the  faid  modufes,  which  oc* 
cafioned  a  fuit  in  chancery  for  the  examination  of  witnefles, 
mperpetuam  ret  memoriamf  to  eflablifh  the  fame }  that  the  de- 
fendant knew  the  fame,  and  made  compofitions  with  the  owners 
and  occupiers  of  the  lands  within  tlie  faid  parifh,  for  certain 
fums  of  money,  to  be  paid  in  lieu  of  all  tithes  and  duties  payable 
to  the  vicar,  due  regard  being  had  in  the  making  fuch  compo« 
fitions  to  thet  faid  feveralim<A^/,and  cuflomary  payments,  though 
without  making  mentiou  of  th^  faid  particular  modufes  and  cufl 
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^°*-^  lomary  payments,  or  any  of  them  ;  that  the  occupiers  of  lands 
mgatti^  within  the  faid  parifli,  who  were  parties  to  the  firft  compofitions 
fo  made  above  fifty  years  fince,  and  thofe  who  have  held  the 
fame  lands,  and  the  plaintiffs,  had  all  along  retained  their  tithes 
under  the  payment  of  tl^e  yearly  fums  compounded  for  and 
agreed  to  be  paid  to  the  defendant  by  fuch  original  compofi- 
tions,  in  lieu  of  fuch  modufes^  until  Michaelmas  1720;  that  on 
<he  twenty-fifth  of  March  following,  the  plaintiffs  gave  notice, 
that  they  would  pay  fuch  of  their  tithes  in  kind,  as  ought  to  be 
paid  in  kind,  and  fuch  cuftomary  payments  in'  lieu  of  tithes,  as 
Jbad  been  ufed  and  accuftomed  to  be  paid  as  aforefaid  ;  and  that 
on  Lady  Day  17221  the  faid  defendant  fent  feveral  receipts  for 
fhe  fame,  figned  by  him,  and  attefled  by  two  witne^es,  as 
ftated  in  the  bill.  The  bill  therefore  prayed,  that  the  defend- 
ant might  anfwer  the  premifes,  and  that  the  feveral  modufes 
and  cudomary  payments  as  aforefaid,  and  all  others  as  fhall  ap- 
pear to  be  due  within  the  faid  parifh  may  be  eftablifhed. 

• 

The  defendant  faid,  that  he  did  not  know  that  there  had 
•boen  time  out  of  mind,  or  that  there  nov^  were  any  modufu  or 
perpetual  cuftomary  payments  payable  of  right  by  the  occupiers 
.<)f  lands  Yvithin  the  faid  parilh  in  lieu  of  tithes,  particularly  the 
'pretended  wodufes  or  cudoms  ftated  in  the  bill  ;  or  that  there 
rwas  any  modus  eftablifhed  in  the  faid  pari{h.  He  denied,  that 
at  his  ioAitution  he  was  fatisfied,  that  the  (everal  modufes  by 
.the  bill  pretended  were  jufl,  lawful,  or  payable  time  out  of 
.mind.  He  faid,  that  he  bad  made  compofitions  with  the  plaiQf 
.tiff's  anceftors,  and  thofe  whofe  edates  the  plaintifis  had  in  the 
faid  parifh,  and  all  other  the  occupiers  of  lands  therein,  whereby 
ihe  had  agreed,  that  they  (hould  retain  the  tithes  and  duties 
^payable  to  the  vicar,  for  certain  yearly  fums,  to  be  paid  in  lieu 
■thereof ;  but  denied,  that  any  regard  was  had  in  the  making  fuch 
compoiitions  to  any  of  the  pretended  .m^^^i  or  cufloms  as  flated 
in  the  bill.  He  faid  that  he  believed,  that  from  March  i72i> 
the  plaintiffs  might  give  him  notice  that  they  would  pay  their 
tithes  in  kind,  but  not  that  they  would  pay  any  cuflomary  pay- 
.ments  in  lieu  thereof }  that  from  that  time  they  had  paid  tithes 
•in  kind  of  feveral  things,  but  had  refufed  to  pay  tithes  in  kind 
.of  others,  under  pretence  of  the  faid  tmdufcs  or  cuflomary  pay- 
ments. 

The  plaintiffs  replied  5  the  defendant  rejoined;  and  divers 
witneffes  were  exaihined  on  both  fides  -,  and  upon  reading 
the  proofs  taken  in  the  caufe  ;  feveral  receipts  given  by  the 
defendant  to  the  plaintiffs  ;  three  books,  one  beginning  in 
1630,  and  the  other  tifft  intitled  on  the  frontifpiece  thereof 
<^  Liher  Comp^tiofiir^  jt.  D^  l^jSi*'  alfo  inflruments  begin- 
ning 1640,  being  the  book^  of  the  former  vicars,  containing 
feveral  entries  of  feveral  modufes  and  cuflomary  payments  in 
lieu  of  tithes    above   mentioned ;    an  exemplification   under 
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the  feal  of  th€   court  of  chancef,  dated  Ac  tWrd  of  Dictm^       Qomtn 
*r,  the  eighth  year  of  Cbarles  tie  Firft  j  the  bill,  anfwcr,  re-      ^^L, 
plicatioD,  and  depofitions  in  the  caufe  pf  Rowe  v*  Horfiman^  ^ 

€Urk  \  and  on  hearing  what  conld  be  alledged  by  counfel  oil 
both  fidesi  and  on  full  debate  \ 

It  is  ordered  bt  the  Court,  that  the  feveral  and  re<« 
fpe£tiw  mdufes  and  cuftomary  payments  in  the  bill  mentioned, 
ihall  be,  and  are  hereby  abfolutely  eftabliihed,  reified,  and  con- 
£nned,  with  the  plaintiflfs  cofts,  to  be  taxed  by  the  deputy 
remembrancer,  to  whom  it  t«  hereby  referred  to  tax  the  fame. 

R.  Etre. 
Ro.  Price* 
F.  Pa<?e, 


Jones  againft  Barret. 

Suffixy  22d  Ftbruarj  I724« 


HiLAirTxftst 

XI.  Gio.  !• 


^T^'HE  plaintiff*,  as  vicar  of  Weft  Dean  cum  Btnderton^  and  the  TherlctronviVi 
'*    hamlet  of  Chilgrove^  in  the  county  of  SuJJeXf  filed  his  bill  Dam,  in  Siifix^ 
fiating,    that    about  the    fcyentecnth  of  January    1 7 14,    the  cWmitlie profit! 
vicarage  was  void  of  an  incumbent  ^  that   it  fo  continued  until  ]^JjJ^/^  ^ 
his   induQion  ;  that   the  .  defendant    had    obtained  from  the  ceived  m  jSfL^ 
Bi/bop  of  Chlcbefter  "a  fequeftration  about  the  firft  of  Septemher  trotr  of  the  ¥!• 
1714,  whereby  he  entered  upon  and  took  pofiefiion  of  the  faid  carafe. 
vicarage,  and  received  the  profits  thereof,  from  the  feventeenth  |*^'  ^   *  j[^ 
of  January  1 7 14,  to  Michaelmas    1719^  that  the  faid   profits 
amounted  to  the  yearly  fum  of  fixty  pounds,  or  upwards  %  that 
the  plaintiff,  about  the  twenty -fifth  oi  November  1719,  was  dtdy 
prefented  and  legally  inducted  into  ^e  faid  vicarage,  and  thereby 
became  not  only  entitled  to  the  growing  tithes  and  profits,  but 
alfo  to  thofe  which  had  been  received  by  the  defendant }  that 
he  had  ofiered  to  make  the  defendant  any  reafonable  allowance 
for  ferving  the  cure,  and  as   fequeftrator  %  but  that  he  had 
rgcAed  the  dtkv  and  had  refufed  to  come  to  any  account.  The 
•bill  therefore  pniyed,  that  the  defendant  might  be  decreed  to 
;|ccounf,  and  to  pay  him  the  balance,  thereof,  with  legal  iutereft< 
on  the  fame* 

The  defendant  faid,  that  the  "vicarage  was  on  the  fevep-  The  defendant 
teenth  otjanuapy  17 14,  and  fo  had  been  for  many  years  before  «*«*«•,  that  h* 
void  of  an  incumbent  5  thaj  C.  Richard/on,  clerk,  had  held  the  ^""^(^^f^^^ 
fame  by  fequeftration  for  forty  years  or  more ;  that  after  the  ^{^^  ,  derty- 
death  of  the  faid  C  Ricbardfonj  he  had  a  fetmejlratton  from  man,  he  ought 
the  bifliop  of  the  diocefe,  dated  the  twenty- rimth  of  yafri/arjr  not,acoonfingip 
17 14  5  and  tl^t  by  virtue  pf  fuch  fequeftration  he  bad  entered  ^^'^  i«A.c^ 
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upon  the  faid  vicarage,  and  taken  polIeifioD,  aqd  received  the 
profits  thereof,  from  the  twenty- ninth  of  January  17141  to 
Michaelmas  1 7 19 ;  that  it  had  been  a  generally  received  opini<»i 
amongft  clergymen,  that  clergymen  holding  by  fequeftratioa 
fmall  vicarages,  which  had  been  held  by  (equeftration  for  many 
years  before,  were  to  have  the  profits  for  taking  care  of  the  cure  ; 
that  he  not  knowing  of  any  law  to  the  contrary,  or  any  inftance 
where  fuch  clergyman  fequeftrator  had  been  called  to  aocoant 
for  the  profits  by  the  next  incumbent,  had  kept  no  account  of  the 
profits  of  the  prefent  vicarage,  nor  was  any  demanded  by  the 
plaintifi^  till  three  years  after  his  ufidii£tion,  bnt  that  if  he  was 
to  account,  he  hoped  he  {hould  have  a  proper  allowance,  and  be 
alfo  repaid  what  he  had  laid  out  in  repairs,  &c« 

The  plaintiff  replied ;  the  defendant  rejoined ;  and  witnefles 
were  examined  on  both  fides  \  and  upon  reading  the  proob 
in  the  caufe  \ 

The  matter  re-  It  IS  ORDERED  BT  THE  CouRT,  that  this  caufe  be  adjourn- 
§mtA  tochede-  ed  over  \  and  that,  in  the  mean  lime,  it  be  referred  to  the 
teraun^^  of  ^ jgh^  reverend  Edward^  Lord  Bijbop  of  CbichefieTi  to  confider  of 
iiocefc.^^        the  matter,  and  to  make  fuch  final  determination  therein  as 

his  lordfhip  (hall  think  jufl:  and  reafonable  \  and  that  all  parties 
concerned  fhall  abide  by  fuch  determination,  they  having  confent" 
id  thereto  in  court ;  and  that  fuch  final  determination,  as  the 
aforefaid  lord  bifhop  (hall  make  in  the  premifes,  fhall  hereafter, 
by  confent  of  all  parties,  be  madethe  decree  of  this  Court  (a). 

The  Court  Full. 


Tbeevideoeo 
read. 


fm)  It  was  in  this  cafe  objeded  on 
benalf  ofthe  defendint,  that  thcbiihop 
ouffht  to  have  been  made  a  party  to  the 
tMll,  for  that  by  the  ftatute  aS.  Hen.  8. 
c  II*  a  fequeftrator  it  accountable  to 


the  biihop  for  the  profits  he  rcceiTet 
during  the  fcqueftration  ;  and  it  U  faid 
by  Mr.  Bunbury,  that  the  Coait  feemed 
to  think,  that  the  bifliop  ou^ht  to  have 
been  a  party  to  the  bill. 


tiiiAftrTBiM 
SI.  Gxo.  u 


Watts  tff^ii^  Jackson. 

Nottingham/birey  22d  February  1 7 24. 


The   vicar   of  'T^HE  vicar  of  Warnvortby  in  the  county  of  Nettingham^  claims 
mmvortb,     in    X    ^^  vicarial  tithes  of  the  parifh,  and  particularly  the  titlys 
b  ^^Mto  tf»  ^^  ^^^  ^^  *  f^ctl  of  ground  called  Bants  Carr. 
finaii  tithes  of      The  defendants  faid,  th^  they  had  jointly  held,  planted,  and 
JMi  Carr,  in  ftocj^^d  with  hops  the  faid  Banks  Carr,  of  which  they  are  fcvcral- 

Ij  feifed  in  fee ;  and  that  they  had  not  fet  out  any  tithes  on  the 
ionth  or  fouth-weft  part  of  the  faid  ground,  viz.  from  the  gate 
at  the  foot  of,  or  near  a  hill  called,  Melpin  Hill,  to  the  great 
drain  where  an  engine  is  placed,  containing  twenty  acre$;  for 
,  that  the  faid  fouth  and  fouth-weft  part  of  Bonis  Carr,  formcAj 

calkd  Stirief  Carr^  from  the  gate  to  the  drain,  were  imiuono- 

riallf 
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rially  pare  of  the  pofieffions  of  the  late  difiblved  monaftery  of 
Rocbe^  in  the  county  of  ITork  \  and  that  the  abbot  and  convent^ 
and  their  predecefibrs  from  the  foundation  and  at  the  diiTolution 
thereof^  were  of  the^  Cjfiertian  order^  and  difcharged  from  the 
payment  of  tithes  ;  that  the  abbot  and  convent^  on  the  four- 
teenth  of  March j  the  thirteenth  year  of  Henry  the  Eighth^  fur« 
rendered  the  fame  into  his  hands,  whereby  he,  by  the  ^iMefi,9. 
c.  12.  became  feifed  of  thefaid  piece  of  ground  and  monaftery^ 
&c.  in  right  of  his  crown,  acquitted  of  the  payment  of  tithes  ^  that 
the  defendants  are  lawfully  feifed  of  the  freehold  of  the  faid 
Bonis  Carr,  and  ought  to  enjoy  the  fame  difcharged  from  the 
payment  of  tithes. 

Upon  reading  the  depofitions  of  witneflcs  taken  in  the  caufe^ 
and  alfo  a  furrender,  dated  the  fourteenth  of  March^  the  thir« 
teenth  year  of  Henry  the  Eighth^  made  by  the  abbot  and  con* 
vent  of  the  monaflery  of  Roche  aforefaid ^  and  on  full  debate  of 
the  matter. 

It  is  ordbrsd  bt  the  Codrt,  that  the  defendants  fhall 
account  with  the  plaintiff  fpr  the  value  of  the  tithes  of  the  faid 
hops  I  and  for  all  the  vicarial  tithes  and  other  titheable  matters  and 
things  they  had  on  Banks  Carr,  and  other  lands  and  tenements 
in  the  faid  pariQu 

Gilbert,  Chief  Bonn. 
Page,  Baron* 
,  Halb,  Barw. 


237 


WATfS 

jACsranw 


BiBY  againjl  Huxley. 

Bedford/birey  2ld  February  1724. 

^HE  reftor  of  JFhip/nade^  in  the  county  of  Bedford^  claims 
^    from  the  defendant,  as  executor  to  his  father,  and  on  his 
own  account,  fince  his  father's  death,  the  tithes  of  wood-lands 
cat  down  and  made  into  firewood,  and  fold  for  fuel. 

The  defendant  admitted  that  his  father,  J.  Huxley^  held 
divers  acres  of  woodland ;  that  he  died  in  the  year  171 8  ;  that 
from  Michaelmas  17199  he,  the  defendant,  had  enjoyed  five 
woodlands  called  Deadmany  floods,  which  are  efleemed  timber 
woods,  and  are  alternately  enclofed  for  the  growth  of  timber, 
except  only  a  few  fallows,  hollies,  and  a  little  underwood  grow- 
ing therein,  which  bear  but  a  fmall  proportion  to  the  timber 
in  the  woods ;  that  he  alfo  occupied  another  coppice,  called 
Fairle/s  Spring  ;  that  during  the  time  aforefaid  he  had  felled  in 
Deadmany  Jvoods  feveral  parcels  of  timber  trees  of  twenty  years 
growth,  and  had  d^g  up  feveral  roots  of  timber  trees  there,  and 
made  the  fame  inte  ftacks^  and  the  tops  into^  faggots,  fome  part 

whereof 
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The  reAor  of 
mApjaUit  itt 
Bedfirdfbtrtt  It 
entitled  to  the 
tithesofwoodfiel- 
]ed  in  Dutduuur^ 

SfrmgfCXsejpt  of 
oakysfliy  maid- 
en trees,  abofe 
twenty  year's 
growth,  and 
beech  wood  pro* 
ceediog  from 
ftoote  of  maiden 
treesabovetwen- 
ty  years  growth. 

S.  C.  Bunb.  19s. 
S.C.Rayn.acz. 


Uiwt 


HiLAITTltM 

II.  Oso.  X. 


DECREE^  IN  TITHS  CADSBS 

#Iicrfof  with  the  bark  he  had  fold,  and  the  other  part  Beliail 
fifed  for  repairs  Or  fuel ;  and  that,  during  the  time  afeiieraid, 
for  the  prefervatioil  of  the  woods,  he  had  pruned  federal  timbef 
trees  therein,  which  he  alfo  made  iiito  faggots  and  (old,  and  had 
fet  forth  a  true  account  thereof  in  a  fchedule  to  his  anfwer,  and 
that  the  tithes  were  worth  four  guineas ;  but  h^  infifted,  that  no 
tithes  are  due  to  the  plaintiff  for  any  wdod  cut  hf  him  in  Demi* 
fnanyJi^oodsy  or  by  him  fold  out  of  the  (aid  woods  in  (bcks, 
fiiggotSy  or  otherwife  fince  Michaelmas  17 19,  for  that  they 
being  efteemed  timber  woodsy  and  chiefly  oak^  beech,  and  otho* 
woods  ufed  for  timber,  Hie  body  with  the  prunings,  lops^ 
branches,  barks,  roots,  and  ofials  thereof,  by  law  are  exempt 
from  tkhes.  He  admitted,  that  Pairkfs  Spring  is  liable  to  tithes^ 
but  denied  that  there  was  any  thing  due  to  the  plaintiff  for  the 
iame,  he  having  fet  out  the  tithes  thereof  fince  Michaelmas 
17 19,  or  given  fatisfaAion  for  the  fame4  He  (aid,  that  the 
ufual  method  of  difpofing  of  wood  and  timber  out  of  his  wood 

Sounds,  was  by  parcds  or  heaps,  and  not  by  loads  or  feet,  and 
at  he  had  fet  forth  a  full  account  of  all  the  wodd  he  had  cut 
thercm. 

The  plaintiff  replied,  and  thereby  waived  all  further  proceed- 
ings  for  the  tithes  which  became  due  in  the  defendant's  father^s 
life  time,  and  for  the  tithes  of  wood  in  FairUfs  Spring  \  and  the 
defendant  rejoined;  and  witnefles  were  examined  on  both  fides; 
and  upon  reading  the  depofitions  taken  in  the  caufe^  and  on 
debate  of  the  matter ; 

It  IS  ORDERED  BT  THE  CoURT,  that  the  defendant  do  come 
to  an  account  with  the  plaintiff  for  the  values  df  the  tithes  of 
wood,  for  the  time  in  the  bill  (except  for  oak,  a(h,  and 
maiden  trees  of  beech  above  twenty  years  growth),  and  beech 
Wood  (a)  proceeding  from  ftools  originally  maiden  trees  above 
twenty  years  growth;  that  as  to  the  tithes  of  afp  trees,  or  any 
Other  matter  if  any  difiiculty  (hall  appear^  the  fame  (hall  be  re- 
ported fpecially ;  and  that  the  deputy  remembrancer  do  take 
the  account,  and  that  the  cofts  be  referved. 

The  Court  fulIp. 

(a)  It  ii  fidd,  that  the  oneftion  10  thi* 
cafe  wu  whttther  beech  is  efteemed 
timber  in  the  county  of  Bedford^  and 
that  an  ifiiie  was  direded  to  try  thfl 
htati  S.  C.  Bimb.  19ft.  But  it  appears 


upon  jnfpedfcion  of  the  eachc^«er  chaai* 
ber  book,  that  the  words  **  Rtferrti 
•^  fa  trm  ai  Uta  wJMer"  ttt  ftrock 
oat;  and  therefore,  it  feems  thai  ao 
ilS«e  was  nkimatdy  direAed. 


D0WKE8  againfi  Moorman  \  a  i  Qmira. 

Southampton^  nth  fdftuarj  1724. 


The  feaor  of  '^HE  plauntiff,  as  reAor  of  BonchunA,  with  the  chapel  of 
£^i^h,  m  1  Sbankling^  \nthit  Ifieof  Wight,  and  diocefe  of  JTmebeJIer, 
t^ti^'VTy  annc«d  in,  and  the  county  of  Hants,  filed  his  biU,  (bting  that  he 

tithes  Ax>m  Lo^umhe  Farm  ;  but  the  fame  belong  at  m  ftrtiui  ffihbei  w  gro^^  to  the  |^iotce  of  the 
crown  of  the  munof  oi  Lovum^    S»  C  Bunb.  ii$.    S.  C,  Ktjmto^ 

y 


DURING  THE  REIGN  OF  GEORGE  TRE  HRST. 

h,  and  ever  Cncc  February  17195  had  been  teOicft  of  the  parlfli, 
ind  well  entitled  to  have  and  receive  all  the  tithes  arrfing  therein  j 
that  the  defendant,  from  the  twcnty-ninth  q|  September  1721, 
had  occupied  a  farm  formerly  called  Lovecombii  but  now  called 
Luccomhe  Farm  in  the  faid  pafifii,  and  had  corn,  grain,  wheat, 
barley,  oats,  peafe,  and  hay  growing  thereon,  which  he  had 
cut,  mowed,  gathered,  and  carried  away,  without  fetting  out 
the  tithes,  or  paying  any  thing  in  lieu  thereof  5  that  he  had  sdfo 
kept  fhecp,  calves,  and  other  titheable  cattle,  and  pigs,  geefe^ 
poultry,  and  other  titheable  matters  on  the  faid  farm,  whereof 
the  plaintiff  ought  to  have  had  tithes  ;  but  that  the  defendant 
had  refufed  to  pay  the  fame,  pretending  that  the  faid  farm  was 
tithe  free.  The  bill  therefore  prayed,  that  the  defendant  may 
anfsrer  the  premifes,  and  come  to  an  account  for  the  tithes. 

The  defendant  admitted,  that  he  had  held  the  farm 
called  Luccomhe  Farm^  in  the  faid  parifh,  iince  the  twenty- 
ninth  of  SepienUftr  1721  ;  bat  infilled,  that  no  tithes  were  due 
or  payable  for  the  fame ;  for  that  the  abbot  of  ^arr^  in  the 
^rfWtghtylong  before^,  and  at  the  diflbliition  of  the  abbey  of 
^/arr^  was  feifed  in  fee  of  the  faid  manof,  mefTuages,  farm,  and 
lands;  and  of  all  manner  of  great  and  fmall  tithes  happening  or 
arifing  therefrom,  as  of  a  portion  of  the  tithes  in  grofs  \  that  uix>i& 
the  dlflblution  of  the  faid  abbey  the  faid  farm,  tithes,  and  pre- 
mifes  became  vefted  in  Henry  the  Eighth^  his  heirs,  and 
focceflTcMrs  by  virtue  of  the  ftatute  27.  Hen,  8.  intitled  «  An  Aft 
(<  for  giving  all  monafleries  to  the  king,  which  have  not  lands  of 
•*  two  hundred  pounds  per  annum  j"  that  Henry  the  Eighth 
died  (b  feifed  of  the  faid  premifcs  and  tithes ;  and  that  there^ 
npon  the  fame  defcended  to  Edward  the  Sixths  who,  being  lb 
feifed,  did,  in  confideration  of  one  thoufand  feven  hundred  and 
eighty-nine  pounds,  feven  ihillings,  and  ninepence,  paid  to  him 
by  T,  Reeve  and  G.  Cotton,  by  his  letters  patent,  dated  the 
eighteenth  of  May,  in  the  feventh  year  of  his  reign,  grant  the 
fame  to  them,  tlieir  heirs,  and  afllgns  for  ever  j  that  the  faiJ  7*. 
Rente  and  G.  Cotton  became  feifed  of  the  faid  farm,  tithes,  and 
premifes  in  fee,  and  enjoyed  the  fame  ;  and  being  fo  feifed,  on 
the  twentieth  of  the  faid  May^  conveyed  the  fame  to  fT,  Colnett^ 
his  heirs,  and  afligns  for  ever,  who  died  fo  feifed  ;  that  the 
premifes  vefted  in  B.  Colnelt  his  fon  and  heir,  who  became 
likewife  feifed  thereof,  and  enjoyed  the  fame ;  that  the  faid  B. 
Colneity  by  deed,  dated  the  twentieth  of  September  in  the  forty- 
Jbarth  year  of  Elizabeth,  conveyed  the  fame  to  M,  Knight^  his 
heirs,  and  affigns  for  ever,  in  like  manner,  who  became  feifed  In 
^ee  thereof,  and  died  feifed  of  the  fame  ;  that  the  faid  premifes 
defcended  to  T.  Knight,  his  eldeft  fon  and  heir,  who  conveyed 
the  fame  to  7".  Knight  his  fon  j  that  upon  the  death  of  the  faid 
T.  Kniffht,  the  fame  was  vefted  in  R.  Knight,  the  f^n  and  heir 
of  the  faidlaft  mentioned  T.  Knight^  who  with  bis  under-tenants 
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h^  quiet  etijoyment  thereof  till  the  fourteenth  of  Jutu  172  If 
when  he  demifed  the  faid  farm  to  the  defendant,  to  hold  from 
AUchaelnuu^  for  tyentj-one  jean,  at  one  hundred  and  thirty- 
five  pounds  a-year  1  that  he,<  the  defendant,  had  taken  the  faid 
eftate  to  farm,  under  an  afiurance  of  its  being  tithe  free )  and  that 
he  would  not  have  given  fo  much  a-year  for  it,  over  and  above 
the  value  of  the  tithes  \  that  the  faid  R.  Kttight  died^  and  that 
the  premifes,  fubjeft  to  the  defendant's  leafe,  are  vefted  in 
Anm  Knight  and  Sarah  Knight  children  and  coheirs  of  the  faid 
R.  Knight^  whofe  inheritance  is  affcfted  by  the  plaintiff^s  de- 
mand ;  and  that  therefore  they  fhould  have  been  parties  to  thii 
fuit ;  that  he,  the  defendant,  by  virtue  of  the  faid  demife,  had 
held  the  faid  eftate^  without  fetting  out  any  tithes,  or  paying  any 
compofition  for  them  \  for  that  all  the  tithes^  both  peat  and 
fmall,  within  the  faid  manor  and  hereditaments,  having  been 
always  quietly  held  by  the  abbot  of  ^udrt^  and  his  predc- 
cefibrsy  by  Henry  the  Eighth^  by  Edwai^  the  Sixth,  by  his  pa- 
tentees, and  by  thofe  claiming  under  them,  as  a  difiinff  portion 
ef  tithes  (  and  as  no  tithes  or  compofition  having  been  paid  to 
any  of  the  reAors  of  the  faid  parifh,  for  the  lands  now  in  the 
defendant  pofleffion,  but  having  always  been  tithe  free,  they  arCf 
by  the  ways  and  means  before-mentioned  or  otherwife,  exempted 
from  the  payment  of  tithes,  or  any  compofition  for  the  fame  s 
and  he  fet  forth  a  true  account  of  all  titheable  matters,  both 
great  and  fmall,  together  with  the  values  thereof,  that  had 
accrued  from  the  faid  farms  and  premifes  during  the  time  de- 
manded by  the  bilL 
\ 

The  defendant,  with  Jnn  Knight  and  S.  Knight,  filed  their 
crofs  bill  againft  the  plaintifi^,  and  ^.  Rolfe,  and  ftated  their  title 
as  in  the  defendant's  anfwer  is  before  fet  forth  i  and  that 
the  faid  farm,  lands,  and  premifes  had  always  been  held  and 
enjoyed  by  the  faid  abbots  \  by  the  crown ;  by  thofe  holdmf; 
under  the  crown ;  and  by  their  tenants  freed  and  difchargedfit>m 
the  payment  of  any  tithes  in  kind,  or  any  compofition  in  lieu 
thereof,  to  the  reftor  for  the  time  being ;  praying  to  have 
peaceable  enjoyment  of  the  fame  againft  the  faid  Dcwnes,  who, 
to  difturb  the  plaintifi^'s  poiTeflion  of  the  premifes  and  tithes^ 
had  combined  with  Rolfe,  late  tenant  of  the  premifes^  to  de- 
mand the  tithes  of  the  faid  farm  from  the  plaintiff;  that  in 
Trinity  Term,  in  the  feventh  year  of  his  now  majefty's  reign,  the 
faid  ikwnes  exhibited  his  bill  in  this  court  againft  him,  thereby 
praying  a  difcovery  of  the  titheable  matters  arifing  from  the  faid 
Lovecombe  Farm  fince  his  pofiefiion  thereof  j  ,that  he  appeared 
to  the  faid  bill,  and  infifted,  that  the  premifes  were  tithe  firee, 
as  againft  the  reAor ;  that  the  faid  Dawnes  pretended  there  was 
no  fuch  grants  or  conveyances  made  as  aforefaid,  whereby  the  faid 
premifes  are  exempt  from  tithes,  or  that  if  there  be,  they  reach  no 
farther  than  payment  of  tithes  in  kind,  and  that  there  had  been 

always 
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aiways  fome  modus  paid  to  him  and  his  predecefibrs  in  lieu       Z>owHit 

thereof;  but  that  the  contrary   is  true  :  that  the   faid  Dowries     ^i'^fi 

gives  out  that  he  obtained  a  decree  againft  Rolfe  in  this  court,     ^  ^  Gm^4.  ^ 

whereby  he  was   decreed  to  pay  tithes  {a)  \  but  that  if  fuch 

decree  were  obtained,  it  was  by  coUufion,  and  ought  not  to 

affeft  the  plaintiffs'  right,  as  they  were  not  parties  to  the  fame* 

The  crofs  bill  therefore  prayed,  that   the  defendants  may  an« 

fver  the  premifes  ;  that  the  plaintiff  Moorman  may  continue 

in  the  enjoyment  of  the  farm  and  premifes   free  from  tithes 

for  the  refidue  of  his  term  ;  and  that  the  exemption  from  pay* 

ment  of  tithes,  or  right  of  receiving  of  them,  may  be  efta* 

Uiflied. 

The  reAor,  Downes^za^wtTtA  and  faid,  that  the  abbot  of  ^uarr 
was,  before  the  diiTolution  of  that  monaftery,  feifed  in  fee  of 
the  manor  and  farm  of  Loiftcombe^  and  of  the  meffuages  and 
lands  thereto  belonging  ;  but  whether  he  was  feifed  in  fee  of 
the  tithes  thereof,  as  a  portion  of  tithes  in  grofsy  he  knew  not, 
Bor  whether  the  manor  lands  and  tithes  did,  upon  the  diffolu- 
tion,  by  fuch  means  as  in  the  bill  are  mentioned,  become  veiled 
in  Henry  tie  Eighthy  and  fo  came  down  by  mcfne  conveyances 
to  the  plaintiffs  Knights^  nor  did  he  know  whether  the  fame  had 
been  enjoyed  tithe  free  ;  but  he  infifted,  that  he,  as  re£^or  of 
the  faid  pariih  and  chapel  as  aforefaid,  was  entitled  to  the  tithes 
of  the  faid  farm*  He  admitted  that,  Moorman  having  neglected 
to  pay  the  tithes,  he  had,  in  the  year  1723,  filed  his  bill 
againft  him  \  that  he  anfwered  thereto  ;  that  he,  the  plaintiff, 
replied,  and  infifted,  that  tithes  in  kind  are  payable  for  the 
farm  in  queftion  \  but  he  faid,  that  he  did  not  know  whether 
any  had  been  ever  before  demanded  ;  and  averred,  that  the 
decree  which  he  had  obtained,  a:s  in  the  bill  mentioned,  was 
obtained  without  coUufion*  -» 

The  defendant  Rolfe  anfwered  and  admitted,  that  Moorman 
had  been  in  poffeiHon  of  the  faid  farm  ever  fince  the  ninth  of  &/- 

{a J  On  the  aotb  of  February  1721,  had  cvcf  heard  that  any  tithes  haderer 

Hilary  'lerm,  9  Gea  i.  Dvvme*  filed  been  paid  for  the  fame.     The  plaintiff 

his  bill  againU  R»lfey  as  occupier  of  replied ;  the  defendant  rejoined  i  and 

Lnestaht    Farm^    claiming  all  tithes  fcveralwitnefles  were  examined  on  both      > 

iriling  thereon.    The  defendant  plead*  fides  ;  and  upon  opening   the  bill,  and 

ed  a  grant  of  the  faid  farm,  by  letters  reading  afi  affidavit  of  fubpana  to  bear 

patent,  dated  at  Weftminfier^  the  i8th  of  judgment ;  and  no  counfci  appearing  ' 

May^  in  the  feTenth  year  of  Cbarlts  the  for  the  defendant;    Tuc  Court,   on 

firf ;  that  the  faid  farm  was  part  of  reading  the  defendants  anfwer,  ordered, 

the  abbey  of  ^^rr  ;  that  the  abbot,  at  mR^  the  defendant  to  account  with  the 

the  time  of  the  diiTolution  of  the  faid  plaintiff,  for  the  tithea  demanded  by 

abbey,  the  fame  being  one  of  the  great-  the  bill.    The  remembrancer,  on  the 

er  monafteries,  held  the  fame  by  the  5th  of  Deumher  1723,  reported,  that 

name  of  Lwuvmh  Gramgt^  exempted  17I.  ii  were  due  for  the  tithes;  and 

from  the  payment   of  tithes,  or  any  no  perfbn  appearing  for  the  defendant^ 

thing  in  lieu  thereof ;  and  that  flie  had  the  report  was  conurmed. 
nerer  paid  any  tithes  for  the  fame,  or 

Vol.il  R  temiir 
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Ihwvii*  /^m^l72i>wbenherintereftexpired;andfaid,  that  he belicvefd 
MgM^  the  faid  farm  tvas  tithe  free,  or  that  the  tithes  thereof  belonged  to 
^Vci»/Jr/  ^^^  KnighU.  He  admitted,  that  the  decree  was  made  as  in  the 
bill  is  mentionedi  but  faid,  that  the  caufe  was  heard  ex  parte  ; 
and  that  (he  was  now  in  cuAody  for  non-performance  of  the 
fame.  She  further  faid,  that  (he  had  held  the  faid  farm  until 
Michaelmas  1721  ;  and  that  (he  had  never  paid  any  tithes  or 
compofition  for  the  fame,  nor  bad  they  ever  been  demanded 
until  Downes  became  re£tor  |  aiid  that  the  farm  was  always 
looked  on  as  tithe  free.  She  denied,  that  the  faid  decree  was 
obtained  by  fraud,  but  faid  that  (he  had  no  money  to  defend 
the  fuit. 

The  plaintiff  in  the  original  caufe  replied  ;  the  defendants 
rejoined  ;  and  feveral  witneites  were  examined  therein  on  both 
fides.  The  plaintiffs  in  the  crofs  caufe  replied ;  and  the  de- 
fendants rejoined  ;  and  an  order  was  obtained  td  read  the  de- 
pofitions  taken  in  the  one  caufe,  in  the  other ;  and  on  reading 
the  depofitions  ;  a  copy  of  the  (faitutes,  or  fome  part  of  them^ 
which  relate  to  the  government  of  the  Bodleian  library  in  Oxford  \ 
a  copy  of  an  agreement,  dated  12  89,  between  the  Monks  ofLyrd 
and  the  Monks  of  St.  ^uarr  \  two  (evend  leafes,  one  dated  iht 
twenty -ninth  of  September^  the  fourth  year  of  Henry  the  Seventh^ 
the  other  the  fixth  of  Augujl^  the  twentieth  year  of  Henrj  the 
Eighth  \  three  copies  of  the  king's  minifter^s  accoiints,  one  in 
the  twenty-  eighth  year  of  Henry  the  Eighth ;  another  in  the 
fecond  year  of -Edward  the  Si^fth ;  the  third  of  the  fifth  year  of 
Edward  the  Sixth  ;  a  copy  of  a  grant  of  King  Edward  the  Sixths 
to  Reeve  and  Cotton^  dated  the  eighteenth  of  May^  in  the  feventh 
year  of  his  reign ;  a  copy  of  the  minifter's  accounts  firooi 
Michaelmas  the  firft  year  of  Mary,  to  Mi^rhaelmaSy  the  fecond 
year  of  Philip  and  Mary  j  a  deed,  dated  the  twenty^fixth  of  Oc» 
tobeTy  Iq  the  thir^y-fixth  year  of  Elizaieth  ;  a  grant,  the  tweoty- 
fcventhof  j^i/w,  the  thirty- feventh  year  of  Elizaieth  ^  a  licence^ 
dated  the  firft  of  j^prilj  the  forty-fourth  year  of  Elizaieth ; 
another,  dated  the  firft  of  December^  in  the  eighth  year  of 
Jasius  tbcFir/i  \  a  deed  of  fettlement,  dated  the  firft  of  January 
the  eighth  year  of  James  the  Pirjl ;  a  chirogi-aph  of  a  fine  in 
Hilary  Term,  the  eighth  year  of  James  the  Firji ;  a  copy  of  a 
commiffion  in  nature  of  a  writ  of  Hem  claujit  extremum^  the 
return  thereof,  and  dn  inquiiition  taken  thereon,  which  in- 
quifition  was  taken  the  fixteenth  of  January^  the  tenth  year  of 
Jasnes  the  FirJi ;  an  admifiion  to  Thomas  Knigfjt  to  hold  Lou^ 
combe  Farm^  &c.  from  the  death  of  M.  Knight,  dated  the  firft 
of  July^  the  twelfth  year  of  James  the  Firjl ;  a  deed  dated  the 
eighth  of  ^/r/V,  the  twenty-firft  year  of  ChdrUs  the  Firfi  \  a  chi- 
rograph of  a  fine  in  Eqfler  Term  in  the  fame  year  j  an  excm* 
plification  of  a  recovery  fuffered  in  the  fame  term  ;  certain  ar« 
tides  of  agreement,  dated  the  fourth  of  June  1721  i  and  the 

■         lift 
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hft  will  and  tcftanlcnt  of  ^hard  Knight ;  arid  upon  full  debate       Dowwst 
,  of  the  matter  $  and  hearing  what  could  be  ailed ged  by  counfel     wJ?**^ 
on  either  fide;  -  ,  <i>C«iri%. 

The  Court  declared,  that  the  plaintiffs  Anne  Knight  and 
Sarah  Knight  are  entitled  to  the  tithes  in  queftiori,  ds  of  a  portion 
'^tithes  in  grofi  ;  and  that  the  fame  belong  to  the  faid  Moorman^ 
ne  being  leflee  under  them.  ^ 

It  was  th&refore  ordered  a^d  decreed,  that  the  fc^ll; 
brought  by  the  faid  Downed  againft  the  faid  Moorman,  fliould 
fiand  abfolutely  difniiffed  out  of  this  Court  with  coQsi  to  be 
tued  by  the  deputy  remembrancer  of  this  .Court. 

Aod  as  to  the  <5ther  caufe,  wherein  the  faid  Ann  knight'^ 
oarah  Knight^  and  the  faid  Moorman,  are  plaintiffs,       ; 

The  Court  declared^  that  it  appearing,  that  the  faid  pnaintiffk 
Ann  Knight  and  Sarah  Knight  were  fo  entitled  to  the  tithes  iii 
^ueftion,  as  of  a  portion  of  tithes  in  grofs^  they  the  faid  plaintiffs  v 

Anne  and  Sdrah,  and  the  faid  Atoormdn,  their  under-tenant, 
DQght  to  hold  and  enjoy  the  faid  manor  or  fartn  and  premife^ 
in  qaeftibii^  freed  and  difcharged  from  the  payment  of  any 
tithes,  or  any  thing  in  lieu  thereof,  to  the  reftor  of  the  faid  rec- 
tory ;  and  that  fuch  right  and  difcharge  ought  to  be  eftablifhed  i 
and  that  therefore  the  plaintiffs  in  that  caufe  fhould  bf  quieted 
in  the  enjoyment  of  the  tithes,  and  of  the  faid  farm  and  premifeS| 
and  freed  and  difcharged  from  the  payment  of  tithes,  or  any 
thing  in  lieu  thereof,  to  the  reftor  of  the  faid  rcdtory  in  relpeft 
bf  the  f;dd  premlfes.         - 

And  thereupok  it  wis  ordered  ai^d  decreed,  that  fuch 
right  and  diicharge  fhall  be  eftabliihed  y  and  that  the  faid 
plaintifl^  fhould  be  quieted  in  the  enjoyment  of  the  faid  tithes; 
lands,  and  premifes  freed  and  difcharged  from  the  payment  of 
tithes  to  the  re£lor  bf  the  faid  rectory,  or  any  thing  in  lieii 
thereof. 

And  it  is  further  ordered  and  decreed  bt  the  Court; 

•  that  the  defendant  do  pay  the  plaintiffs  their  cofts  in  the  croft 

caufe,  to  be  taxed  by  the  deputy  remembrancer  of  this  Courc« 

R.  Etre. 
Ro.  Price. 

j£f«  GiLBERt* 
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RiiArrTtRM  Reynall  azahiji  Wills  ;  He  Contra. 

Devon/hire f  Zlb  February  1724. 

The  impropria-  ^T^HE  impropriator  of  the  reftory  and  parifli  cliurch  of 
tor  of  the  pa-  1  Broadclift,  in  the  county  of  Devon^  claimed  all  great  and 
SlA  Tn  Dc'^n-  '^^^^  ^^^^^^  '"  ^^^  *^'^  pariOi,  or  the  titheable  places  thereof, 
fiirtt  claims  two  ^^^  ^^1  oblations  and  obventions  which  had  ever  been  reputed 
thirds  of  all  the  parcel  of^  or  enjoyed  within  the  faid  redtory  ;  and  prayed,  that 
great  and  fmall  the  defendants  might  anfwrer  and  difcover  their  titheable  matters, 
'riih!'  "*  ^  ***"  *"^  ^^^^  modufes  or  compoiitions  they  fet  up  and  claimed,  and 

give  an  account  of  their  tithes,  and  a  fatisfa£Uon  for  the  fame. 

The  defendantf  The  defendants  Moor,  Harris,  Wills^  and  R.  Wijb  faid,  that 
rfflb^!d*vid!^ull  *^^  plaintiff  and  his  anceftors  had  a  long  time  been  lawful  im- 
to  th»e  parts;  propriators  of  the  faid  reftory  and  pari(h  church,  and  were  well 
that  the  impro-  entitled  to  the  profits  and  appurtenances  belonging  thereto ;  to 
priator  is  enti-  the  advowfonof  the  faid  vicarage ;  and  to  all  the  great  and  fmall 
'^^  ^d**tlw*T?^  tithes  of  two  third  parts  of  the  parifli  ;  that  the  vicar  was  cn- 
car'w  the  tithe*  titled  to  the  Other  third  part ;  that  the  defendant  Longy  as  vicar, 
of  one  of  the  had  above  twenty  years  received  the  fame,  or  fome  cuftomary 
faid  'parts,  al-  payment  in  lieu  thereof ;  that  the  parifh  was  divided  into  three 
temauly  every  parts,  called  the  north,  the  caft,  and  the  town  quarters ;  that  the 
^*" '  tithes  of  one  of  the  faid  'quarters  are  alternately  enjoyed  by  the 

that    they  had  vicar,  and  the  other  two  by  the,plaintiff  every  year.     They  fur- 
many  litheaWc  ^^icr  faid,  that  they  had  yearly  divers  crops  of  wheat,  barley,  and 
whictTihey  had  Other  grain,  and  other  titheable  matters,  and  had  carried  away 
compounded  $     the  fame  without  fetting  out  the  tithes  thereof,  during  the  years 
and    had    paid  demanded  in  the  bill,   becaufe  they  had  compounded  for  the 
^"'    rr'n^*  ^^^^ »  ^^^  ^^^y  averred,  that  they  had  paid  all  their  compofi- 
JJTcldin^^        tions  to  Lady  Day  laft.    They  alfo  infifted,  that  there  was,  and 
that  there  is  a  had    been  immemorially   in    the    faid  parifh,    accepted    and 
mcdu*  of  ftd.  a  taken,  amongft  other  inodu/es  decimandi,  or  cuftomary  payments 
hogfiiead,inheu  jjj  jj^^  of  the  tithes,  twopence  a  hogihead  for  cyder,  and  fo 
cvder  and  perry-  proportionably  j  twopence  for  every  hoard  of  apples;  twopence 
ad    for    every  for  every  milch  heifer  depaftured  in  the  parifh  j  cightpence  for 
hoard  in  lieu  of  every  calf  \  and  twopence  for  every  ill  heifer,  or  winter  milch 
tithe  apples  5  a^  ^^^  q^  hcifer,  or  one  that  milTeth  calf,  depaftured  there :  a  gar- 
for  "a'^catf  •'  id!  ^^^  penny,  for  all  garden  ftufFfpent  in  their  family ;  and  aheariU 
for  garden  ftufT;  penny,   in  lieu  of  tithes  of  all  wood,  furze,  and  broom  ufed  in 
id  for  firewood;  their   houfcs ;  twopence  each  of  every  inhabitant  for  himlelf, 
%d.iwEafliroU  ^jfe^  and  every  unmarried  child  above  iixteen,  in  li^u  of  Eajer 
^*'*^t*-' ad!  for  pffcrings;    one  penny  for  every    colt    fallen  j  twopence,  in 
bees  and  hoiiey  $  licti  of  all  tithes  of  bees,  honey,  and  wax  ;  and  one  penny  in  lieu 
and  id.  lor  all  of  all  tithes  of  eggs  of  all  poultry  (except    geefe,  which  were 
poultry,  except  titheable  in  kind  *by  their  young)  all  payable  at  EaJer.    And 
Sr^Uhkh'*'!!^  ^^^y  averred,  that  all  the  faid  modufes  had  been  immemorially 
payable  in  kindj   and  that  the  impropriator  and  vicar  bad  accepted  of  the  faid  mJuJa, 


paid 
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paid  to  the  impropriator  and  vicar,  their  leflces,  and  tenants,     RtTMAtL 

and  by  them  accepted  and  received,  except  when  the.  land*  J?^"-^ ^ 

holders  had  been  under  compofition.      They  denied,  that  they  ^  e^cmra. 
knew  that  either  the  faid  modus  of  twopence  a  hogfhead  for  cy- 
der, or  that  of  twopence  for  every  hoard  of  apples,  had  been 

uncertain  or  varied.     They  admitted,  that   the  tithes  of  all  ^^at  the  tithes 

cabbages  and  turnips  fold  in  markets  and   elfewhere,  ought  ^"*>*>»sw  «nd 

to  be  paid  in  kind,  or  fome  recompence  made  for  the  fame  •,  not  co™'Si  *Z 

and  that  they  are  not  included  in  the  garden  penny.     They  the  garden  fetuyi 

further  infifted',  that  it  had  been  immemorially  cuftomary  for  that  there  U  a 

thofe  who  had  grounds  in  the  parifti,  to  mov^  and  cut  the  grafs  •«<»«»  that  the 

every  year    at  proper  feafons,  and  the  fir  ft  math  to  ted  and  «xupicrK»fgnfc 
throw  abroad  into  winrows,  and  to  gather  it  up  into  cocks  of  ^  ^^*  ^» 

equal  bignefs  and    quality,  and   to  fet  out  and  divide   every  the'  fame   into 

tenth  cock  for  the  tithe  thereof;  and  that  the  plaintiff  and  his  winrows     and 

anceflors,  as  impropriators,  and  their  leffees  and  tenants,  and  ^^^*  ^<^^»»  "^ 

all  the  vicars  had  accepted  of  the  fame,  fcxcept  when  the  tithes  coc°kTthd^^^ 

were  compounded  for  ;  and  that  no  other  tithe  for  grafs,  hay,  expcncr,  "^°j^d 

aftermath,  or  pafture,  had  been  demanded,  paid,  or  inilfted  that   no  tithet 

on,  either  by  the  impropriators  or  vicars,  or  by  their  leiTees  or  *®"***  ^  P«»<* 

tenants,  *^  ^^^   *^^«'- 

math  of  the  laid 
^  grounds. 

The  defendant  Dennb  put  in  the  fame  anfwer,  as  to  his  tithea-  ^hgt  ^^  ^^^^^ 
ble  matters  ;  and  further  faid,  that  he  had  occupied  Culhrnb  John  py  certain  miJl< 
Mills  znA  Titter ly  Mills  \  that  they  were  ancient  mills,  and  had  which,being  air- 
been  built  before  the  memory  of  man  \  that  no  tithes  had  ever  f*ff    "*'''•  "* 
been  paid  for  the  fame  }  and  that  he  had  never  heard  that  any 
tenth  difh,  or  other  tenth  of  the  profits  of  either  of  the  faid  mills, 
or  other  tithe  thereof  was  ever  paid ;  and  he  infifted  on  the 
faid  cuftomary  payments  of  twopence  a  hogfhead  for  cyder,  and 
twopence  a  hoard  for  apples. 

The  defendant  Long  faid,  that  he  had  been   vicar  of  the  TheTicardeniet 
pariih  for  thirty  years  paft,  and  as  fuch   was  entitled   to  one  the  imm/w  for  cy. 
third  part  of  all  the  great  and  fmall  tithes,  or  to  fome  modu/es  der  and  applet, 
or  cuftomary  payments  in  lieu  thereof  i  that  he  is  alfo  entitled  ?"**  ^*y«»   «*»« 
to  all    offerings,    obventions,    oblations,  and   other  duties  ;  jj  ^^\  °j^ 
and  that  the  plaintiff  is  entitled  to  the  other  two  thirds  of  the  which  are'^^be 
tithes  and  other  duties,  the  parifh  being  divided  into  three  fruit  of  midaa 
quarters  as  aforefaid,  and  enjoyed  alternately  every  year ;  that  »f^^i 
he  and  the  impropriator  had  fometimes  taken  tithes  in  kind  of 
corn  and  grain,  but  had  frequently  compounded  for  the  fame  ; 
that  he  knew  not  of  the  faid  two  modufes  for  cyder  and  hoard  ap- 
ples ;  that  the  garden  penny  and  hearth  penny  had  only  been  paid  that  the  mdia  as 
and  received  in  lieu  of  the  tithes  in  kind  of  the  perfons  paying  to  firewood  does 
the  fame }  that  thefc  payments  were  made,  for  ought  he  knew,  "°*  J^J'./'** 
immemorially  \  but  he  denied,  that  fuch  payments  were  ^aiowcd,  ^^^  y^^  ^ 

R  3  ^  jpcifow} 
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or  under  ftood  to  be  in  f^^itisfaAion  of  cyder,  garden  ftuff,  or  fire- 
wood,fold  ordifpofcd  of  for  money.  He  admitted,  that  the  other 
cuftomsand  payments,  for  the  tithes  of  agiftment  of  every  milcli 
cow  or  heiter,  milk,  honey,  wax,  eggs,  calves,  and  colts  had  been 
obferved  He  alfo  faid,  that  new  planted  or  additional  or- 
chards, cyder,  apples,  milk,  \yood,  furze  fold,  s^giftment  and 
pafturage  of  bullocks,  barren  cattle,  (heep,  which  were  do- 
paftured  a  confiderable  time  there,  and  then  driven  into  ano** 
^her  pariih  and  ihorn»  the  fccond  math  of  clover,  the  feed 
thereof,  hogs,  pigs,  and  young  apple  trees,  were  all  titheable; 
and  he  infixed  on  tithes  in  kind,  great  and  fmall,  or  fuch  coxa- 
pofifeion  as  he  ihoqld  think  fit  to  make.  He  faid,  that  he  had 
tithes  of  the  firft  paowings  of  grafs,  when  under  no  compofitbn, 
but  tha(  fuch  compqfition  did  not  extend  to  the  fecond  math 
of  gr^fs,  the  tithes  of  which  he  infifled  he  was  well  entitled  to 
receive }  and  ^Ifo  to  the  tithes  of  clover  aiid  feed,  if  net  to 
the  tithe  of  the  fecond  math  of  all  clover  grafs  when  made  into 
hay  i  and  infifled,  that  the  faid  two  tnodufes  kit  cyder  and  hoard 
apples,  only  extended  to  apples  grown  in  <incUnt  orchards  and 
pot  in  new  orfiardr  \  and  he  gave  his  reafon^. 

#  -  , 

The  plaintiff  replied^  and  the  defendants  rejoined* 

Sir  H.  Aucllandy  Bart,  with  the  aforefaid  defendants,  filed 
their  croff  bill^  againft  ReynaU^  the  impropriator,  and  Long^  the 
vicar,  fetting  forth  that  they  were  parifhioners,  landholders, 
owners,  and  occupiers  of  fcveral  manors,  bartons,  &c.  in  the 
parifh,  and  the  titheable  places  thereof,  within  (he  impropria* 
tion  and  vicarage  of  the  faid  parifh  church,  which  were  ancient, 
and  had  been  fo  beyond  the  memory  of  man  \  that  Rmall 
had  been,  for  thirty  years  pafl,  patron  and  impropriator  pf  the 
church,  and  was  thereby  entitled  to  two  thirds  of  all  great  and 
finall  tithes,  modujesy  or  cuflomary  payments  in  lieu  of  tithes, 
arifing  in  the  parilh  \  that  the  defendant  Long^  iot  thirty  years 
paft,  had  been  vicar  there,  and  as  fuch  was  entitled  to  one 
third  part  of  fuch  tithes,  offerings,  and  duties,  the  parilh  being 
divided  into  three  parts,  as  before  Aated  -,  that  the  paq(h  con- 
fiftcd  chiefly  of  arable  lands  ^  that  the  greater  part  thereof  was 
ibwn  with  wheat,  barley,  oats,  beans,  peafe,  and  fuch  likegraiui 
the  tithes  whereof  had  immemorially  been  anfwered  and  paid 
in  kind  to  the  impropria^tors,  vicars,  and  their  farmers;  that 
there  had  been  immemorially  divers  ancient  and  laudaUe 
cuftoms,  or  cuftomary  payments  taken  and  accepted  by  the 
impropriators  and  vicars  and  their  farmers  \.  and  they  infifled  on 
the  faid  immemorial  mddufes  and  cu(loms,  as  fet  forth  in  their 
faid  bill,  anc^  as  before  ilated  in  the  faid  defendants  anfwer^ 
The  crofs  bill  therefore  prayed,  that  the  impropriator  and  the 
vicar  might  ahfwer  the  premifes,  and  ihe  £ud  modujn  be  cfils 
tlifhed  by  the  decree  of  this  court. 


The 
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The  impropriator  and  the  vicar  appeared  and  anfwcrcd  j  the      Ritnal** 
landholders  replied;  the  impropriator  and  vicar  rejoined ;  and       wftTi* 
tvitnefTes  were  examined  on  both  fides  ;  and  on  reading  the      ^,  ^  ContrL 
proofs  taken  on  both  fides,   in  both  caufes  ;  ami  upon  mature  ^^^^     evidence 
and  deliberate  debate  of  the  matters  in  quelb'on,  the  Court  read,  and  iffuc* 
direfted  a  trial  at  law,  upon  the  following  iflues  :  dircaed  to  try  j 

First,     *•  Whether  there  is  a  modus  of  twopence,  for  every  *^»^^  i^^^, 
^  hogfliead  of  cyder,  and  fo  proportionably  for  a  greater  or  ^^  ^j  ^  ^^^ 
•<  kffer  quantity  of  cyder,  payable  yearly  at  Eajier,  to  the  im-  head  for  cyder. 
«  propriator  or  vicar  of  the  faid  p^trifh,  for  the  time  being,  ac- 
<^  cording  to  their  refpe£tive  annual  rights  and  proportions,  or 
<<  to  their  farmers  or  agents,  for  and  in  lieu  and  fatisfadtion  of 
<*  the  tithes  of  all  apples  made  into  cyder,  grown  or  renewed 
^  yearly  within  the   orchards  or  lands  of  every  landholder, 
^  owner,  or  occupier  of  orchards  qr  Ignds  within-the  faid  parilh 
♦<  or  titheable  places  f  hereof  \ 

Secondly,     «f  Whether  there  \%  a  modus  of  twopence,  for  ^^^-J^^^^ 
"  every  \xo%$A  of  apples,  had  or  kept  by  every  landholder,  ^f  ^^  f^  ^vcry 
^  owner  or  occupier  of  orchards  or  lands  within  the  faid  parifl>»  hoard  of  appie». 
<<  or  titheable  places  thereof,  pajrable  yearly  at  Eajier,  to  the 
<<  impropriator  or  vicar  of  the  faid.pariQi,  for  the  time  being, 
*<  according  to  their  refpedlive  annual  rights  and  proportions, 
^  or  to  their  farmers  or  agents,  for  and  in  lieu  and  f^tisfa£tion 
^  of  the  tithes  of  all  apples  grown  or  renewed  yearly  in  fuch 
"  their  orchards  or  lands,  and  which  are  not  converted  intQ 
«  cyder,  but  gathered  in  and  kept  for  their  hoard  ?" 

Thirdly,    f'  WhethcF  there  Is  a  cuftotji,  pr  tfio^s  dedmandi^  3diy,    whether 
"  that  every  inhabitant,  landholder,  owner,  or  occupier  of  any  ^^"-^  *•  ^  '"*''" 
«  lands  within  the  faid  pariffi  and  titheable  places  thereof,  who  Ifter^Iu^fro!!!! 
"  has  meadows  of  other  ground^  that  produce  hay,  to  mow  tithes,  in  con- 
^  and  cut  the  grafs  of  fuch  tneadow?  and  other  grounds  every  fidcration  of  tht 
•<  year,  at*  the  proper  and  ufujl  feafons  of  the  year,  a^^  his  or  owner   making 
«  their  own  proper  cofts  and  charges,  aild  the  firlt  math  of  firft^i^th  M'lS 
«*  fuch  grafs,  after  it  is  fo  cut  and  mowed,  to  ted  and  throw  hay. 
•'  abroad  into  wcaks  or  winrows  on  the  faid  ground,  at  his  and 
*^  their  own  proper  cofts  and   charges^  and  the  fame,  ^t  hi§ 
«  and  their  own  proper  cofts  and  charges,  to  gather,  take  up, 
<^  and  put  into. cocks,  as  juftly  and  of  equal  bignefs  and  quan- 
*<  tity  as  can  be  done  without  fraud  and  deceit,  and  at  his  or 
«  their  own  proper  cofts  and  charges^  to  fet  out  and  divide 
«*  every  tenth  cock  fo  gathered  together  from  the  other  nine 
"  cocks,  to  and  for  the  ufe  of  the  impropriator  or  vicar  of  the 
'*  faid  parifH,  for  the  time  being,  according  to  thei^r  refpeftive 
**  annual  rights  and  proportions,  or  for  their  farmers  or  agents, 
**  in  full  fatisfafVion  and  difcharge,  and  in  lieu,  as  well  of  tithes 
'<  of  the  fir  ft  math  of  the  faid  grafs  grown,  renewed,  aqd  in- 
^  crcafed  in  that  yearj  as  of  s^ll  and  Sngular  ^be  tithes  of  the 
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RcTHAtt,      it  grafs  of  any  aftermath  or  after  pafture  of  the  taid  meadows 
*^«»>'         cc  or  grounds  in  the  fame  year  grown,  renewed,  or  encreafed 
Z'^rV      -thereon?" 

The  other  m-         AnD  IT  IS  FURTHER    ORDERED   BT    THE  CoURT,   as   tO  all 

dufts^  as  ftated  other  the  modufes^  infifted  on  by  the  defendants  anfwer  to  the 

Mrrintfert".'°"8"^"*^  ^"*^^'  '^^^^^  ^^  ^^^  **^^^*  '"  ^^"^>  thereby  demanded, 
ftabliflied  ^^^  ^^  Other  the  feveral  titheable  matters  and  things  in  the  faid 

original  bill  mentioned,  not  comprehended  in  the  faid  three  if- 
the  impropriator  fues  directed  to  be  tried,  and  prayed  to  be  eftablifhed  ♦  by  the 
and  Ae  vicar  fgij  crofs  bill,  that  the  faid  modufes  fhall  be,  and  are  hereby 
Sit-et?^^h«  cftabliOied,  the  faid  plaintifFin  the  original  caufe,  and  the  dc- 
in  kind.  fendants  in   the  crofs,  waiving  their  pretended  right  to  any 

tithes  in  kind,  for  any  of  the  faid  other  titheable  matters  and 
things  demanded  in  and  by  the  faid  original  bill^  and  not  com- 
prehended in  the  faid  three  ifilies. 

Theoriglnalb'iU,  And  IT  IS  FURTHER  ORDERED,  that'the  defendant  to  the 
as  to  the  vicar,  original  bill,  R.  Loftgf  {hall  be  and  is  hereby  dlfmiifed,  with 

difmiffed    with  forty  (hillings  cofts. 
40«.  coft$.  '  ° 

A  verdia  in  fa-  A  trial  was  accordingly  had  upon  the  faid  three  iflues,  and 
\our  of  the  wo-  upon  THE  FIRST  and  THE  SECOND  iffues  a  verdift  was  given  for 
J^/***  *'JJ°  d^'f  '^^  defendants,  and  the  faid  modufes  found  by  the  jury  to 
cyder  ^nd^ad.  ^  the  very  fame  as  were  fet  forth  and  charged  in  the  dedara- 
for  I  hoard  of  tion,  and  hereinbefore  fet  forth  \  but  upon  the  third  issue 
apples ;  a  verdidl  was  given  for  the  plaintiff* ;    the  jury  finding  that 

a  verdia  againfi  there  was  no  fuch  cuflom  or  modus  decimandi^  as  fet  forth  in  the 
the  Moiitf  as  to  faid  iffue. 

titbe  hay. 

Upon  reading  the  faid  decretal  order  of  the  eighth  of -F^Jr«fl»y 
1724,  and  an  ancient  decree  made  in  this  court,  in  the  caufe 
of  the  Bijbop  of  Exeter  v.  the  parifhioners  of  the  pariihof  Sib- 
Irooke  \  and  alfo  tYit poflea  % 

ThtmoJufes,  as       Jt  is  ORDERED  BY  THE  GouRT,  on  the  fcventh  day  of  ^ffijp 

VstftabUflied*   '7^^'  ^^^^  *^  ^^^^  ^^^  feveral  modufes  or  cuftomary  payments, 
'  '  mentioned  and  expreiTed  in  the  firft  and   fecond  iilues,  (hall 

be,  and  the  fame  arc  hereby  eftabliihed  according  to  the  prayer 
of  the  crofs  bill. 

The  defendant  And  IT  18  FURTHER  ORDERED,  that  the  defendants  in 
ordered  to  ac-  j^^g  original  caufe  fhall  come  to  an  account  with,  fatisfy,  and 
ti^"s  of^aftlr!  P*y  ^^^  plaintiflF  for  the  tithes  of  the  fecond,  or  aftermath,  or 
math.  "  after-pafture  of  the  grafs  grown  and  renewed  on  the  faid  de- 

fendants' meadows  or  grounds  within  the  parifh^  during  the 
time  demanded  by  the  bill. 

The  deputy  to  And  it  is  teferred  to  the  deputy  remembrancer  to  take  the 
u!Letbe«ccoont.  ^jccQ^jt,  but  no  cofts  arc  to  be  paid  on  either  fide  to  this  day. 
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IVES,  D.  D.  agai>0  Fitzherbert,  ii.g«o.  u 

Stafford/hire,  2Qiji  February  1 724. 

^pHE  rcftor  of  SwinnertWt  in  the  county  of  Stafford,  claimed  Thf  ^^or  of 

^    tithes  of  wood  under  twenty  years  growth  felled  in  Swin*  f*^!"^*    • 

mrtM  Pari  and  thi  HarUy.  ciS  Jtithcg 

^       of  wood  iellM 
in  SvMHtrtm  Park  and  the  Barl^t^ 

The  defendant  fs^id,  that  for  feven  years  lafl:  pad  he  had  been.  The  dcfendam 
and  ftill  was,  feifed  of  Swinnerton  Park  and  the  Hurley Sy  wherein  ^^'^  ^^^  J^ 
are  contained  fevdral  acres  of  coppice  wood  lying  in  the  faid  5lhiJ:hrii« m!f 
parifli,  in  the  hundred  of  Pyrehill ;  that  fince  his  being  fo  feifed,  wu  felled  lie  m 
about  February y  in  the  year  1721,  he  cut  and  felled  otf  and  from  tb«  handf«d  of 
the  faid  coppice  wood,  one  hundred  and  twenty-fix  cords  and  ^y^^*  >n  the 
fix  feet  of  coppice  wood,  and  two  hundred  and  twenty-two  cords       .  . .  ^"^^.I 
of  ftack  wood,  which  confided  all  of  oak  ;  and  alfo  that  he  had  acuftom  to  pr^ 
cotfeveral  quantities  of  woods,  the  tithes  whereof  had  been  paid  iznhtm  mm  dxU 
to  the  plaintiff,  although  he  was  not  duly  entitled  to  any  tithes  '^'^    ^^^    ^ 
from  the  fame  j  for  he  infifted,  that  no  tithes  are  due  for  the  ^'^ ^t  * 
faid  coppice  wood  and  ftack  wood}  for  that  the  faid  coppice  «ifed. 
wood  was  upwards  of  twenty  years  growth  at  the  time  the  fame 
was  felled  and  cut  down,  and  the  faid  ftack  wood  confifted 
wholly  of  oak  which  had  not  been  cut  down  in  the  memory  of 
man^  and  of  the  roots  of  old  timber  trees  which  were  not  tithe* 
able.    He  alfo  infifted,  that  in  the  hundred  of  Pyrehill  there  is, 
and  time  out  6f  mind  had  been,  a  cuftbm,  that  no  tithes  are 
payable  upon  the  fall  of  or  for  any  wood  cut  down  and  felled 
within  the  faid  hundred  oi  Pyrehill  \  and  that  the  ground  upon 
which  the  faid  wood  or  trees  were  growing,  and  from  which  the 
faid  coppice  and  ftack  wood  were  felled,  lie  and  are  within  the 
faid  hundred  of  Pyrehill, 

The  Court  direAed  z  trial  at  law  upon  this  ifiiie,  <<Whe-  Anifluedlreaed 
<*  ther  there  is  a  cuftom  in  the  hundred  of  Pyrehill^  in  the  county  ^  *ry  the  cuT- 
«*  of  Stafford,  in  prefcribing  in  mn  decimatido  for  the  tithe  of  all 
<<  wood  cut  or  felled  within  the  faid  hundred  i^ 


torn. 


The  ifliie  was  accordingly  made  up  ;  but  the  plaintiff  would  The  iiTue  taken 

not  try  the  fame  ;  and  upon  reading  the  decree,  thk  Court  ^*  ^"M^*  ^t^ 

ordered,  that  the  iffue  be  taken  pro  confeffo,  and  the  bill  difmiffed  w^h  cijaT^*** 
with  cofts,  both  at  law  and  in  equity. 

Ro.  Price. 
^  F.  Page. 
B.Hale. 

BlacutT| 
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grtiK.  7e»u,  Blackett,  Bart,  aprainfi  Finney,  D.  D. 

Puriam,  ^i^h  June  i72j. 

The  owners  or  'TpHE  bill  ftated,  that  the  plaintiffs,  the  BlacketiSj  |)eing  reife4 
occupieKof  Ga.    X    i^  fjjg^  demefne  as  rffeey  as  tenants  in  common,  of  a  parcel 

^^t\I^^%X  ^^^^f  "11^^  ^^-^  ^'^^"^f  *^  ^^^  p^"^  o^  ^yf"^^  *»  ^^c  c<>^7 

l^tbc  coufityof  of  Durhattiy  had  let  the  fame  to  the  ^\7aniiS  Hafwell^  whO| 
Purbam,  pay  a  for  feven  years  pad,  had  been  and  was  then  in  pofleffion 
fw^  of  four-  thereof  as  their  tenant  ;  that  the  owners  or  occupiers  of  the 
^^%L^^^f,  faid  field  had  never  paid  tithes  in  kiqd  for  any  wool  or  lamb^ 
cvred  thereoo»in  arifing  thereon  to  the  reftor  of  the  parifli  of  Ryton^  or  to 
lieu  of  tbetiU)M  any  other  perfon,  but  had  always  paid  to  the  faid  reAor  or  his 
^f  thtirmilki^n^  farmer  for  the  time  being^  fourpence  for  every  twenty  (h^cp 
^  '•'he'* of  the  ^^paftured  in  the  faid  fields,  and  fo  in  proportion  for  a  greater  or 
wool  and  i^iba  l^fs  number,  pn  the  twenty-fifth  of  Apri)  in  every  year,  as  ai) 
of  (iich /heep.  ancient  fw<?J«/  or  prefer iptive  cuftomary  payment,  in  full  fatit 
s.  c.  8.  Mod.     faftion  for  the  tithes  of  wool  and  lanpbs. 

n  Bunb  I  6  '^^^  defendant  admitted  that  the  Blachetu  were  feifcd  of 
.  c!  Rayn.zizi  Gayer^sFielils^  as  mentioned  in  the  bill ;  and  that  the  plaintiff  f£i;/^ 

iico.  vuell  farmed  the  fame  of  them  \  and  infifted,  that  the  owners  or 

occupiers  thereof  had,  time  out  of  mind,  paid,  and  of  right  ought 
to  pay,  to  the  reftor  or  his  farmer,  fourpence  for  every  twenty 
ewe  iheep  depaftured  yearly  in  the  faid  field,  and  fo  in  propor- 
tion for  every  greater  or  lefs  number,  upon  the  twenty-fifth  of 
t  April  in  every  year,  as  an  ancient  tnodus  for  the  tithe  of  the  milk 
of  the  ewes  depafturing  there,  and  not  for  and  in  lieu  of  the 
tithes  of  lambs  and  wool,  as  ftated  in  the  bill ;  that  the  milking 
of  ewes  in  the  faid  field,  and  elfewhere  in  Ryton^  was  anciendy, 
and  within  fncmory,  much  ufed  ;  and  though  of  late  in  many 
places  difuied,  yet  that  the  faid  modus  was  ftill  continued,  not 
only  in  the  fajd  ^elds,  but  in  many  places  in  Ryton  ;  and  ifi  all  or 
moil:  of  the  faid  places,  the  tithes  of  wool  and  lambs  had  been  and 
were  paid  in  kind,  or  fome  other  fatisfa£lion  made,  befides  the 
fourpence  a  fcore,  in  lieu  thereof ;  and  that  the  owners  of  the 
faid  fields  had  anciently  and  frequently,  b  Hides  the  fourpence 
a  fcore,  paid  tithes  in  kind,  and  compounded  or  made  fatisfa£tion 
for  the  tithes  of  wool  and  lambs  for  the  faid  fields* 

The  Court  direfted  a  trial  at  law  on  the  following  ifluc, 
•*  Whether  fourpence  in  the  fcore  of  fheep,  and  fo  in  proportion 
*«  for  any  greater  or  lefs  number,  be  payable  for  the  tithes  of 
.«  wool  and  lambs  for  the  faid  Gayer*j  Fields^  in  the  parifli  of 
<*  Ryion^  in  the  county  of  Durham,  yearly,  on  Saint  Mark's  Dajy 
«  or  not  ?**  ' 

A  trial  was  accordingly  had  ;  and  after  evidence  given  on 
both  fidesj  the  plaintifi^  was  nonfuited» 

A  The 


DURING  THE  REIGN  OF  GEORGE  THE  FIRST,  95} 

The  caufe  came  on  for  further  dircftions  qn  ^hc  twelfth  of    Blackitt 
Decimber  1726 ;  and  upon  reading  tl^c  decree  %A^poJlea  ;  FiImmm-. 

It  19  ORD.  RED,  that  the  bill  be  difmififedi  with  cofts  both  at 
law  and  in  equity. 

Tho.  Prngellt. 
B.  Hale. 
Law.  Carter* 

J.  COMYNS. 

Egerton  azahift  Still,  T-j"- tum^ 

^      ''  zi  Geo*  I. 

Kenty  'Jib  June  1725. 

'T'HE  reftor  of  Cowden,  in  the  county  of  Kentf  claimcd^  tithes,  J}\  "?^  «f 
^  both  great  and  fmall,  in  kind  (wood  only  excepted),  and  ^^^Ij^^'^* 
alfo  all  oblations  and  Enjler  offerings  payable  by  the  inhabitants  ferinp,  and  the 
of  the  faid  parifh,  particularly  the  tithes  of  calves  and  (hcep,  tithe*  of  cahrcs, 
&:iCC  Aliciae/maj  1721^  Iambi,  and  wool 

S.  C.  Bunb.  19S.    S.  Q.  Rayn,  22a 

The  defendant  faid,  that  no  ^ajfer  ofierings  were  due  ;  that  The  defendant 
he  held  arable,  meadow,  and  pafture  land  in  the  faid  parifh,  '^y**  ^^^^^  "  ^ 
and  had  kept  thereon  milch  cows,  the  tithe  milk  of  which  the  EltTofftri  ^^ 
plaintiff  had  received  in  kind;  that  he  had  alfo  a  number  of  and  that  ihey^ve 
calves,  but  that  no  tithes  ought  to  be  paid  for  calves  that  died  not  due  of  com. 
or  were  brought  to  the  plough  or  pail  5  and  he  admitted,  that  he  "^"  "i^^i 
l^d  not  paid  tithe  for  the  other  calves,  becaufe  when  he  took  the  that  he  paid  on« 
tithes  of  calves,  lambs,  and  wool,  in  kind,  he,  the  defendant,  calf,  one  iamb^ 
had  carried  on  the  call  of  thofe  articles  to  the  number  often,  an<*on«  fleece  in 
and  carried  over  the  odd  numbers  till  they  (hould  amount  to  nrtith«"for*he 
ten.  He  further  faid,  that  one  part  of  his  lands  in.  the  faid  odd  numbers 
rcftory  is  called  Rowftts^  of  which  he  had  paid  the  tithe  of  the  under  ten  $  but 
hay  of  the  firft  crop  \  and  that  it  was  afterwards  ufed  for  after-  'j^*'  *•*  cairied 
pa(ture  to  feed  his  cattle  on  ;  and  he  infiftcd,  that  no  tithe  was  ^^J"  """Vtr^ 
ciuc  for  the  after-pa 4ure  ;  and  he  fet  forth  his  other  titheable  ihould  amount 
matters  and  things  and  his  tithe  agiftment  \  and  denied,  that  lefpeOiveiy  to 
Eafltr  offerings  were  due,  *^"- 

The  plaintiff  replied,  and  faid,  that  as.  to  the  tender  of  the  The  redtoi  in- 
tlthes  of  hemp,  and  agiftment  of  barren  and  unprofitable  cattle,  ^^'**  '^*'  ^•A'' 
with  the  proportionable  cofts  In  the  faid  defendant's  anfwer  ^d"iSt''hc"u 
mentioned,  he  was  willins  to  accept  the  fame ;  but  as  to  all  entitled  to  the 
other  demands  of  his  bill,  he  would  maintain  them  to  be  tenth  of  the  va- 
tnic :  the  defendant  rejoined ;  and  witneffe^  were  examined  on  *"*  ®^  ^*  ^** 

both  fides.  «Z^.^: '"**'*' 

other  tubes. 

Upon  reading  the  bill^  an4  the  proofs  taken  in  the  caufe^ 

It 
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EctnTOH  It  is  ordered  by  the  Court,  that  the  defendant  do  come  . 

Sifui.        *?  ^"  account  with  the  plaintiff  for  his  Eafter  offerings  mi  the 
tithes  of  wool,  calves,  lambs,  pigs,  and  goflings,  pro  rata  for  all 
JX-^off^rin  f  ^^  numbers  under  ten,  as  well  as  above  the  number  often,  tor 
atid  of  th^^d  ^^^  ^**»«  ^^  ^c  '^ill  demanded. 

numbers         of  GiLBERT,  Barm. 

wool,      calvcf,  ^  Page,  Baron, 

^wjI»»        pigs* 
SoAings,  &c.  ordered  to  be  paid. 


*Tb7","*  Foot  «^/i/«>?  Hurst. 

Bedfordjhirey  iith  November  l^^$. 

V^r  "'^   ^^  T^HE  bill  ftated,  that  the  plaintiff,  about  the  month  of  March 
MidM^^e    "  '7^7>  was  lawfully  inftituted,  &c.  into  the   vicarage  of 

claims  uthes  in  ^^^^l^ngtoHy  in  the  county  of  Bedford^  and  entitled  to  ail  the 
kiDd»  tithes  of  milk,  calves,  wool,  lambs,  pigs,  poultry,  eggs,  apples, 

pears^  gardens,  other  fmall  tithes,  and  Eafter  offerings  ;  that 
the  defendants,  for  three  years  pail,  had  held  and  occupied  m 
the  faid  parlfh  feveral  orchards,  gardens,  and  yards,  in  which 
they  had  grown  aqd  gathered  great  quantities  ef  apples,  pears, 
and  other  fruits  \  that  they  had  alfo  feveral  lands,  on  which  they 
had  kept  cows,  which  had  produced  many  calves^  and  given 
great  quantities  of  milk  ;  that  they  alfo  had  fows,  which  had 
littered  pigs ;  {heep  and  ewes,  which  had  lambs  and  wool ;  and 
poultry,  which  had  laid  eggs  ;  the  tithes  of  all  which  amounted 
yearly  to  a  confiderable  fum  from  each  defendant  ;  but  which 
they  had  refufed  to  pay,  either  in  value  or  in  kind.  The  bill 
therefore  prayed  that  the  defendants  might  fet  forth  the  quan- 
tities, qualities,  and  values  of  their  tithes,  and  pay  the  fame, 
together  with  their  Ea/ler  ofierings/ 

The  defendant  The  defendant //i/fy?  admitted,  that  the  plaintiff  was  bwfiil 
Hurft  fees  op  a  vicar  of  the  pariOi ;  but  denied  that  he  was  entitled  to  any  fmall 
y^ar '  in  "e*u  of  ^'^^^^  ^^  ^^nd  \  and,  after  fetting  forth  what  lands  he  farmed  in 
the  (mail  tithes  ^^^  parifh,  faid,  that  the  vicar  was  only  entitled  to  certain  fums  of 
of  Hurfi^s  Fatm,  money  in  lieu  thereof ;  and  that  his  predeceffors  had  always  ac- 
and  28s.  a  year  cepted  fix  {hillings,  payable  by  half-yearlv  payments  at  Michael' 
XcL^'m.  w/i/  and  Lady  Day,  in  lieu  of  all  fmall  tithes  and  J?^/?^  offerings 

growing  due  for  his  farm  }. one  pound,  eight  fhillings,  for 
all  the  fmall  tithes  of  forty-eight  acres  and  one  rood  of  arable 
land  in  the  common  fields  of  Harlington,  belonging  to  A>  Wingate, 
thirty-nine  acres  and  one  rood  whereof  were  in  his,  the  defend- 
ant's, occupation,  and  for  which  he  had  always  paid  one  pound 
fix  fhillings,  and  the  tenant  two  (hillings,  for  the  other  nine 
acres  ;  and  that  the  faid  fums  had  always  been  accepted  in  lieu  of 
tithes  in  kind,  of  which  no  demand  had  ever  before  becrn  made ; 

that,  in  purfuancc  of  the  faid  cuftom,  he  had  yearly  paid  twelve 

ibiUings 


DURING  THE  REIGN  OF  GEORGE  THE  FIRST*  05 J 

fiulling3  at  Michaelmas  and  Lady  Day  to  the  plaintiflfs  prcde-         Foot 

ceflbrs,  in  lieu  of  all  fmall  tithes  and  offerings  growing  due  for  a       H^^g'y^ 

certain  farm  formerly  in  the  poffeffion  of  JV'.  Avery^  two  parts 

whereof  the  faid  defendant  became  tenant  at  of  Michaehnas  1 7 1 9 ; 

and  that  two  (hillings  and  fixpence  was  a  jufl  proportion  thereof 

for  the  other  part  at  Michaelmas  1720  ^  that  he,  the  defendant, 

had  never  refufed  to  pay  the  accuflomary  payments,  and  had 

tendered  the  fame  to  the  plaintiff,   which  he  had  refufed  to 

accept ;  that  notwithfta/iding  the  (aid  cuftoms,  the  defendant 

had  offered  to  pay  the  plaintiff  his  tithes  in  kind  }  but  that  he 

demanded  a  rate  of  fivepence  in  the  pound,  and  afterwards  of 

fevenpence  in  the  pound,  in  fatisfaflion  of  tithes  in  kind  \  that  ««<*  infifti,  tf»at 

in  the  year  1720,  he,  the  defendant,  carried  the  tenth  meal  of  all  ^h^*"*^'^^ 

the  milk  his  cows  had  produced  from  the  firft  of  May  to  the  ^^i    ^^    ^^ 

}daintiff^s  houfe  \  and  that  he  had  taken  of  the  faid  defendant  kind  ;  and 

m  that  year  all  his  tithe  wool  in  kind ;  and  he  fet  out  an  account 

of  allhis  tithes  on  the  faid  farm  from  March  17  I7,and  the  values, 

except  the  tithes  of  milk  and  wool  5  and  (tated,  that  the  ufual  *J"^   **"  *** 

method  of  tithing  cocks  and  hens  in  the  faid  pari(h  was  three  ^  "  ^^  °^^J 

eggs  for  each  cock,  and  two  eggs  for  each  hen,  yearly ;  and  that  tvvo  eggs  for  c. 

he  had  never  heard  that  tithe  eggs  were  paid  ;  that  the  plaintiff  very  hen,  paya- 

had  never  demanded  any  Eafler  offerings  ;  and  that  he  believed  *>^  *°  *»*"  ^ 
J  .j''*ir^»  i_  L      tithes. 

none  were  due  or  ever  paid  to  the  former  vicars  ;  but,  on  the 
contrary,  the  aforefaid  feveral  ^uftomary  payments  had  been 
paid  to  and  accepted  by  the  faid  plaintiff  and  Ixis  predeceffors  in 
lieu  of  fmall  tithes ;  and  therefore  he  did  not  pay  or  fet  out 
his  fmall  tithes,  except  the  tithe  milk  and  the  tithe  wool  in 
the  year  1720. 

The  defendant  Earkus  faid,  that  for  all  the  time  the  plaintiff  The  defmdait 
had  been  vicar  of  the  pari(h  he  rented  of  and  from  the  Drapers  fe' twapiet**^! 
Company^  in  Lendotiy  as  truftees  for  the  hofpital  of  Oakingham^  in  fann        calkd 
Berhjbire^  one  meffuage,  called  the  Mill  or  Grange  Mill  Hou/e,  MHi         Hcmft 
and  a  fmall  piece  of  ground,  and  alfo  a  pafture,  called  Hipwicis,  ^'''^9  «nd  two 
otherwife  HempnvickSf  containing  about  two  acres  ;  that  thefe  ^WiVii  •  ^hat 
were  all  the  lands  he  held  in  the  faid  pari(h  ;  that  the  faid  the    faid'  farm 
Mm  Houfe  and  lands  were,  iand  had   been  time  out  of  mmd,  and  ijinds  w*ere 
free  from  all  manner  of  tithes  whatfoever,  as  having  been  part  fo»"«»«rty     p«r- 
or  parcel  of  the  poffeffions  of  the  late  diffolved  monaftery  or  ^  tim^t^- 
abbey  of  Wooburn  ;  that  the  faid  Mill  Houfe  and  lands  came  to  and,  by  virtue  <i 
the  crown  by  virtue  of  the  31.  Hen.  8.  c.  13. ;  that  the  abbots  the  Aatutes  of 
thereof,  before  and  at  the  Kime  of  diffolution,  held  the  fame  3"  Hcn.8.c.i3, 
free  from  all  tithes  whatfoever  or  compofition  for  tithes ;  and  *"**  *'  ^^'^Tj^?! 
.  that  they  came,  fo  freed,  to  the  crown,  and  had  been  held  ever  ff\|^' 
fincc  tithe  free  by  the  owners  or  occupiers  thereof  j  and  that 
it  is  provided  by  1.  Ed%v,  6.  c.  13.  «  that  no  pcrfon  (hall  be 
^'  fued   or  compelled  to  pay  any  manner  of  tithes  for  any 
*<  manors,  lands,  tenements,  or  heret^itaments,  which  by  the 
^  laws  of  this  realm,  or  by  any  privilege  or  prefcription,  are 
'<  not  diargeable  with  the  fame  :"  and  he  prayed  the  benefit  of- 
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Foot  the  laid  aft.  He  admitted,  that  he  was  once  prevailed  npon  id 
^t^fi  pay  four  {hillings  as  a  compofition  for  the  fame  ;  but  infifted, 
that  he  had  paid  the  fame  in  his  own  wrong ;  and  that  no 
iT^^  ofierings  or  other  offerings  were  due  to  the  plaintiff  for 
the  reafons  aforefaid  :  and  he  fet  forth  the  titheable  matters 
which  he  had  on  the  faid  farm. 

+hc  defendant  The  defendant  Monk  faid,  that  he  held  of  the  faid  company 
bf!jJcu^'cs  ^fZ  ^  °*c^"agc  and  yard,  and  two  clofes,  called  PrUr's  Fields  and 
*r*i  fUd»  and  ^^f^tiod',  and  infifted  on  and  fet  up*  the  fame  exemption  for  them 
Eafi  Miodt  as  the  defendant  Barkus  had  fet  up  for  his  lands.  He  alfo 
which  were  alfo  alledged,  that  no  tithes  whatfoever  in  kind  had  e^er  been  ptid 
T^YJ^  ^*d  ^°  ^^^  vicar  for  the  farm  and  lands  which  he  occupied,  called 
fc  tfthc  ^freT  •  -^UforSs  Crcft^  the  Homi  Clofi^  and  the  Orchard  Clofiy  or  any 
that  he  ajfo  holds  Other  lands  in  the  faid  parifh  \  but  that  a  yearly  compofitioD  of 
^ford't  CUfe,  twenty  (hillings  had  been  paid  to  the  vicar  half  yearly  at  Lady 
'**  ^^^  ^'^»  Day  and  JUicbaelmas  Day.  for  all  fmall  tithes  and  dues  for  die 
Ibr  which^  toee!  ^*™^  (^"^^  ^^^  another  parcel  of  land^  called  Oatfieldi  which  he 
ther  withaciofe  did  iiot  hold) ;  and  he  tendered  the  faid  twenty  fliillings,  whichi 
called  OatfeUf  be  faid,  exceeded  the  value  of  his  tithes  in  kind  ;  and  he  fet 
there  ia  a  com-  forth  his  titheable  matters  and  things  (except  milk)  \  and 
pofi^  of  2o%.  3^c„gd^  that  he  had  paid  to  the  plaintiff  three  fliiUlings  foe 

Eafier  offerings  ;  but  faid>  that  lie  believed  they  were  not  due, 
for  that  the  faid  twenty  ihillings  a^year  covered  all  his  fmaii 
tithes. 

The  evidence         '^^^  plaintiff  replied  ;  the  defendant  rejoined  ;  and  wltnefles 
read*  were  examined  on  both  fides  ;  and  on  hearing  what  was  infifted 

upon  by  counfel  on  both  fides  ;  and  upon  reading  the  minifler's 
accounts  of  the  rents  of  the  faid  monaftery  or  abbey  of  Worimm 
for  one  year  from  Michaelmas,  in  the  twenty-ninth  year  of  Hetaj 
tie  Eighth  ;  alfo  letters  patents,  dated  the  firfl  of  yune,  in  the 
thirty-/irfl  year  of  Henry  the  Eighthy  and  the  twenty-firf^  of 
^pril,  in  the  fixth  year  of  ^ueen  Elizabeth  ;  an  indenturCi 
dated  the  fixteenth  of  July,  in  the  twelfth  year  of  James  ibe 
Firft ;  the  like  the  fourth  of  December  in  the'  fame  year ; 
the  like  the  eighteenth  of  OBoier  1663  $  and  reading  the 
proofs  taken  in  the  caufe  ;  and  hearing  what  could  be  further 
alledged  by  counfel  on  both  fides  ; 

the  Mill  ^oufi  The  Court  was  of  opinion,  that  the  ipeiTuage  called  the  MiU, 
Granp^  Hjf-  or  Grange  Mill  Houfe,  and  the  lands  called  Hipwicks^  otherwiie 
^fj*  ^'^i  HempwickSf  in  the  occupation  of  the  defendant  Barkus  j  and 
M^aA  declared  likewife  the  lands  called  Prior's  Fields  and  Eq/l  Mead,  in  the 
to  be  tithe  free;  occupation  of  the  ddendznt  Monk,  were  exempted  from  the 

payment  of  tithes. 

andtbe  hiU  a-        It   WAS    THEREFOKB  ORDERED   BT  THR  CotTRT,    that   the 

gainft  Monkmd  bill,  as  far  as  it  feeks  to  be  relieved  againfl  the  defendants  Meni 
^fef^  difm^  3jj^  garkus  touching  the  payment  of  tithes  for  and  in  refpcft 

laidlattdsr        ^^  ^^  ^^^'^  cxes^teid  therefromby  virtue  of  the  aforefaid  fb- 

tutcs, 
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» 

Mes,be,  and  the  fame  is  hcrcb7  abfolutcly  ditmifled  wiA  cofta  fo©T 
as  to  the  defendant  Bartus,  to  be  taxed  by  the  dcpaty  remem*  again/f 
orancer. 

And  upon  th^  plaintiflF*s  ofFering  to  accept  twenty  fliillings  The  plaimiflfac- 
a-ycar  tendered  by  the  defendant  Monies  artfwef ,  '^^^^r^j.^J:  ^ 

'  '  'to  AlfiriTs  Cb^^ 

It  is  further  ORDBRiD^that  the  defeildint  Monk  do  pay  to  Coils, 
the  plaintiff  his  cofts  of  this  fult  to  the  time  of  putting  in  his 
aofwer  to  the  bill ;  but  that  the  plaintiff  do  pay  to  the  defendant 
all  his  cofts  from  the  time  of  putting  in  his  anfwer  as  aforefaid, 
and  afterwards  ;  to  be  taxed  by  the  deputy,  to  whom  it  b  hereby 
referred  to  tax  the  faitie. 

And  it  is  furthbr  ordered  by  TrtB  Court,  that  the  The  defendant 
defendant /for/?  do  come  to  an  account  before  tlfe  depijty  for  ^^^^^^^^^ 
what  is  due  to  the  plaintiff  from  him  for  and  in  refpe£l  of  the  xxth^^, 
tithes  and  Eqfter  oilerings  in  the  bill  mentioned  ;  the  cofts 
referved  as  to  the  account. 

The  deputy  remembrancer,  on  the  twcnty-feventh  day  of  June 
laft,  made  his  report ;  and  upon  reading  the  decree  and  report 
without  exceptions ;      • 

It  is  ordered,  that  the  report  be  confirmed ;  and  that  the  The  report cao- 
laid  defendant  do  forthwith  pay. to  the  plaintiff  two  pounds,  ^^^^^ 
thirteen  (hillings,  and  threepence,  for  the  tithes  of  apples  and 
other  garden  ftuff,  and  for  tithes  of  calres,  milk,  pigs,  lambs^ 
Wool,  andeggs,  together  with  his  cofts  of  this  fuit,  to  be  taxed, 

Tho.Pencblly, 
B,  Hale. 

J.  COMYNS. 

Hanson  again/i  Fielding,  -  HitAitTztn^ 

Warwick/hire^  2ljl February  1725. 

hpItE  bill  ftated,  that  F.  Hanfiriy  the  father  of  the  plaintiff,  jhe  lay  impfo. 
'*'    was,  in  his  life-time,  feifed  in  fee  of  all  the  tithes  of  corn,  priator  of  SM- 
grab,  wodI,  lambs,  and  hay,  within  the  pariih,  precinAs,  and  t^n  waA  Bamadu 
boandaries  of  hhiltm  and  Barnacle^  in  the  county  of  Warwick  ;  |.^^X^h«  ' 
that  on  his  death  the  fame  defcended  to  Francis  Hanfin^  his  eldeft  ^f  the  manor  oC 
fon  and  heir  j  that  Francis  Hanfon^  by  indenture  of  leafe,  dated  BarnacU. 
the  twentieth  ok  Auguft  1692,  demifed  the  fame  to  B.  Fielding^      CBunb  211 
to  hold  one  moiety  thereof  from  the  twenty-fixth  of  March  g|  c,  £q.  Rep! 
1 70 1  for  twenty-one  years,  an^  the  other  moiety  for  tei>  years  \  225. 
that  on'  the  death  of  the  faid  B.  Fielding^  the  defendant,  his 
tldeft  fon  and  heir,  became  pofleffed  of  the  faid  leafe,  as  exe- 
cutor and  adminiftrator  to  his  father  ;  that  Francis  Hanfon  the 
fon  died  in  the  year  1697  ;  that  by  his  death  the  cftate  and 
inheritance  of  the  faid  tithes  defcended  and  came  to  the  plaintiflf 

Hanfon^ 
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HAitton  Ran/in^  as  brother  and  heir ;  that  the  term  of  twenty-one  yearf 
aifittft  expired  on  the  twenty-fixth  oi March  1 722,  and  the  term  often 
FtftLDiMo.  ^^^^  ^^  the  twenty-fixth  of  March  1723  ;  that  the  plaintiff 
Norton^  knowing  that  the  fald  tithes  were  much  underlet,  ofiered 
the  fame  to  the  defendant  at  forty-fix  pounds  a-year,  which  he 
refufed  to  accept ;  that  thereupon  he  let  the  fame  to  the  plaintiff 
Brown  to  hold  for  twenty-one  years,  and  executed  a  leafe  to 
him,  dated  the  tenth  of  May  1723  ;  that  the  defendant,  fioce 
the  expiration  of  the  faid  leafes,  had  cut  and  carried  away  com 
and  hay  growing  on  his  lands  in  the  manor  of  Barnacle^  in  the 
parifh  of  Shiltortf  and  had  fed  and  depaftured  (heep  thereon  \ 
and  that  he  refufed  to  pay  any  tithes  of  com,  grain,  hay,  wool, 
and  Iambs,  to  the  faid  plaintiffs,  and  not  only  kept  the  faid  tithes 
to  his  own  ufe,  but  refufed  to  give  the  plaintiff  any  account 
thereof.  The  bill  therefore  prayed  an  account,  and  fatisfa^ion 
for  the  fame. 

The  defendant  The  defendant '  appeared  and  anfwered  {a)  ;  the  plaintifi 
anfwere ;  replied ;  the  defendant  rejoined  ;  and  witneffes  were  examined 

on  both  fides  \  and  upon  opening  the  bill,  and  reading  an  affi- 
davit of  fervice  oi  fubpcena  to  hear  judgment ;  and  no  counfel 
snd  an  order  uifi  appearing  for  the  defendant ;  and  reading  his  anfwer  ;  the 
inade^  thai  the  CouRT  ordered  the  defendant  to  account  for  the  value  of  the 
B^'oL'Sd'^b^  tithes  of  com,  grain,  wool,  and  lambs,  which  he  had  in  BamacU, 
paid.  ^^^  ^^^  titheable  places,  as  demanded  by  the  bill ;  and  that  the 

deputy  remembrancer  do  take  the  account,  nnlefs  caufe  be 
ihewn  to  the  contrary  \  xht  faid  defendant  firft  paying  five 
pounds  cofts  before  he  be  heard. 

The  defendant  On  the  twelfth  of  May  1 725,  upon  hearing  counfel  for  the 
appears,  aod  the  defendant ;  and  upon  reading  a  copy  of  an  inrollment  of  a  grant 
evidence  ia  read,  ^f  ^j^^  fifteenth  of  December^  in  the  fourth  year  of  Edward  the 

Sixthf  to  Sir  R.  Sadler  and  Z.  WytUon  ;  another  grant  of  the 
twentylfirft  of  May^  in  the  fifth  year  of  Jatms  the  Firft^  to  H. 
Ntcholls  and  another ;  an  indenture  of  the  twenty-third  ofMaj^ 
in  the  fifth  year  of  James  the  Firfi,  between  the  faid  Nicholh  and 
Fielding  ;  another  indenture  ^of  the  fifteenth  of  September  165J1 
between  JS.  Fielding  and  7*  Major  and  others ;  feveral  court  rolls 
relating  to  the  r£i2XiOT  oi  Barnacle  \  the  regifter  book  cf  the  prior 
and  convent  of  the  city  of  CoventryyUovr  remaining  in  the  cuftodf 
of  thefirftfecondary  of  this  court ;  afuryey  or  terrier  of  £o«;«,dated 

(«)  It  it  faid,  that  the  defendant,  ai  the  priories,  with  sil   prh/iftget,  ^t, 

to  the  manor  of  Barnacle^  infifted  by  his  were  vefted  in  the  crown ;  that  do  titbci 

fnfwer,  that  the  manor  was  part  of  the  in  kind  had  been  paid  for  this  manor ; 

pofleffions  of  the  priors  of  Saint  J«hfi  0/  and  that,  upon  debate  of  this  exemp- 

Jtrufaltm  \  that  the  faid  pofleffions  were  tion,  tbb  Coukt  feemed  all  of  opt* 

exempted  from  the  payment,  of  tithes  nion,  that  it  was  a  good  difcfaarje  ;  bat 

fttamdtu  profits  tKanihui,  Is^c,  and  then  that  the  plaintiff  afteru'ards  &led  ia 

Jet  forth  the  llatute  31.  Hen.  8.  c.  13.  making  out  his  title;  and  upon  that 

with  the  claufe  of  dil'charge,  and  alfo  the  biU  was  difmiiTed.    S.  C*  BobIk 

the  fiatutc  i%*  Hen.  8.  c.  ao.  whereby  aia. 

the 
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the  Cxth  of  SepUmber^  in  the  fcvcnth  year  of  ^een  Elhahdh  /  ^^'!*?** 
fcTcral  deeds  relating  to  the  defendant's  eftate  at  Barnacle  t  fiI^iLo, 
certain  letters  patent,  dated  the  twenty-fixth  of  May^  in  the 
thirty-fifth  year  of  ^tem  hlhtabetb^  containing  an  exemplifica-» 
tion  of  certain  interrogatories  and  depoiitions  of  witnefTes  in  a 
canfc  depending  in  the  court  of  chancery,  Jgiionby  v,  Butler  / 
the  roll  or  furvey  of  eccleiiaftical  benefices,  '  taken  or  made 
ID  the  twenty*fixth  year  of  Henry  the  Eighthy  and  now  remain- 
ing in  the  fird  fruits  office,  and  exhibited  in  bar  to  the  plaintiffs 
title  to  the  tithes  of  wool  and  lambs  claimed  by  the  plaintiffs  in 
their  bill  ;  a  leafe  from^  D,  Slater^  clerk,  vicar  oi  Anjiy  and 
chaplain  of  Shilton^  to  the  defendant,  dated  the  firft  of  May 
1725,  whereby  the  faid  vicar  demifed  to  the  defendant  all  his 
tithes  and  dues  within  the  chapelVy,  boundary,  and  precinfts  of 
Sbiltcnf  as  in  the  faid  leafe  is  mentioned  j  an  indenture,  dated 
the  third  of  January ^  in  the  twelfth  year  of  Charles  the  Second^ 
fi'omiZ.  Taylor,  of  An/lyy  to  R.  Normanton,  whereby  he  demifed  » 
to  him  the  tithes  of  corn  and  grain  for  twc^  thoufand  years 
and  a  pepper-corn  yearly  rent  ^  an  inroUment  of  a  grant  made 
the  twenty-third  oi  July,  in  the  fecond  year  of  Philip  and  Mary^ 
to  f.  Reeve  and  G.  IJbam  :  an  original  grant  made  to  7*. 
Grevis  under  the  great  seal  of  Engla!*d,  dated  the  twelfth 
of  Aprils  in  the  feventeenth  year  of  James  the  Firjt ;  all  the 
depofitions  taken  on  both  fides  ;  and  upon  long  debate  of  the 
matter; 

It  is  ordered  by  the  Court,  that  the  bill  be  difmifled.  Thebai  U  dliw 

coAs. 


with  cofts  to  be  taxed  for  the  defendant  by  the  deputy  remem-  ™*^*^  "^^^ 


brancer  of  this  court. 

Jeff.  Gilbert, 
Ro.  Price. 
F.  Page. 
B.  Hale. 

Bate  againjl  Howlakd  ;  et  e  Contra.  "^^i^q^o^^* 

Kent,  6th  July  1726. 

^HE  reftor  of  Warehome,  in  the  county  of  Kent,  by  his  bill  The   refior  of 

'■'    ftated,  that  he  was  lawfully  entitled  to  all  predial,  mijted,  k^'^\^ 

and  perfonal  tithes,  both  great  and  fmall,  arifing  in  the  faid  tithes  in  kind 

parilh,  or  to  fome  recompence  for  the  fame  ;  that  the  defendant  excepting  com, 

fl(?d[^f/ from  the  firfl  of  A/ay  1721,  and  the  other  defendants  wood, and hpps, 

from  Michaelmas  1719,  had  occupied,  in  the  faid  parifh,  fevcral  {[^  ^"^hclher 

quantities  of  marfli  and  other  lands,  together  with  feveral  gai'-  Vt>i!ndor  Mar/b 

dens  and  orchards  of  grc^t  yearly  value  ;  that  they  had  made  hay,  Lanti,   and  alfb 

and  had  kept,  fed,  and  depafttircd  milch  cows,  dry  cattle,  fheep,  *'*  ^^'*^  vlfing 

mares,  and  fows  thereon,  and  from  which  they  had  calves,  lambs,  °/ i^f^\**|'  **/* 

colts,  pigs,  milk,  and  wool  j  that  they  alfo  had   all  forts  of  fuc' ^cuVation 

Vol.  II,  S  roots,  ofoneof  ihcdc- 

irndanti. 
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**7«  roots,  fimits,  hemp,  flax,  nurfcry  trees,  poultry,  bees,  trax^ 
agatn/^  jioj^gy^  €ggs>  st^d  divcFs  Other  titheable  matters  (com,  wood, 
rt^  cirf^'  and  hops  only  excepted),  and  had  taken  the  fame  away,  without 
fctting  forth  the  tithes  thereof,  or  making  him  any  recompence 
for  the  fame ;  that  the  defendant  Brown  had,  for  two  years  laft 
paft,  tented  of  him  part  of  his  glebe  iands^  and  had  cultivated 
thereon,  over  and  above  the  titheable  matters  above-mentioned, 
all  forts  of  com  and  hops,  the  tithes  of  which  were  due  to  him, 
as  well  as  Eafter  efferings^  but  which  the  faid  Brown  had  refufed 
to  pay.  The  bill  therefore  prayed  a  foil  difcovery,  an  account  of, 
and  a  fatisfaAion  for  all  the  faid  tithes. 

The  defendtnu      The  defendants  admitted,  that  the  plaintiff*  was  ttfkxx  of  the 

fiiy,  that  all  the  parifh,  and  entitled  to  receive  all  manner  of  tithes  therein,  or 

^^*  "*  ^^'  fome  fatisfaftion  in  lieu  thereof ;  and  that  they  had  converted  to 

g^fli^eitheras  their  own  ufe  the  fevcral  titheable  matters  and  things  growing 

Upland    or   as  and  being  upon  the  feveral  lands  they  held  and  occupied }  the 

Marjb     Lamd\  quantities,  qualities,  and  values  of  which  they  fet  forth  %  for  that 

*'*llIS^^rf'*"  their  lands  of  every  kind,  gardens,  nurferies,  orchards,  and  all 

\iU'mE  *an  aa«  Other  lands  whatfoever  In  the  faid  pariih,  had  been  immemo- 

'for  the  Uplind^  rially  called  and  diftinguifhed  by  no  other  names  than  Uplani 

tokdfiwfince  an  gnd  MarJb  Land  \  that  all  and  every  occupier  of  MarJb  Land 

acre    for    the  j^^^j  immemorially,  on  Michaelmas  Day  in  every  day,  paid  to  the 

payaWc  to  the  rc^or  of  the  pariih,  or  his  leflee,  one  fhilling  an  acre,  and  no 

reftor  on  every  more,  for  every  acre  of  MarJb  Land  in  their  pollei&ons  in  the 

Micbatimat  Day,  faid  parifli,  cxccpt  whcu  the  lame  had  been  fown  or  planted  with 

excepting  when  ^^^j^  ^^j^  grain,  hemp,  flax,  or  hops,  as  a  modusm  lieu  of  the  tithes 

are  fow^  with  ^^  ^^^Y*  P^fture,  and  all  the  fmall  tithes,  excepting  the  tithes  of 

com,       grain,  hemp,  flax,  and  hops, yearly  arifing  upon  the  faid  MarJb  Land; 

hemp,  flax,  or  and  fo  after  that  rate  for  a  greater  or  lefs  quantity  than  an  acre 

planted      with  ^f  f^^j^  MarJb  Land ;  and  that  the  faid  fura  of  one  fhilling 

S^'tithesorhay  1^^^  ^^^^  conftantly  and  immemorially  accepted  by  thereftors 

paftnrage     and  of  the  faid  reftory  for  the  time  being,  or  by  their  leflccs,  as  a 

fmall  tithes  arif-  modus^  and  in  lieu  of  the  tithe  hay  and  pafture  and  all  fuch 

ing  thereon,  ex-  ^j^i^cs  as  aforefaid  :  and  they  infifted,  in  the  like  manner,  of  four- 

M^  hem^rfla"  P«"^^  ^  ^^^^  ^^^  Upland^  with  the  fame  exception,  in  lieu  of  the 

and  hops?       '  tithes  of  hay,  pafture,  and  all  fmall  tithes  as  aforefaid  ;  and  they 

averred,  that  no  tithes  in  kind,  either  for  hay,  or  for  any  fmall 
tithe  (except  for  flax,  hemp,  and  hSps)  had  .ever  been  demanded 
by  any  former  reftor  or  leflee  ;  and  that  no  pretence  had  ever 
before  been  made  to  any  other  recompence  for  tithes  than 
according  to  the  modufes  before  flated  :  and  they  fet  forth  the 
feveral  fums  due  from  them  to  the  plaintiff  in  lieu  of  tithes, 
according  to  the  modufesy  which  they  faid  they  had  always  been 
ready  to  pay,  and  which  they  offered  by  their  anfwer  to  pay  to 
the  plaintiff^  together  with  the  cofts. 

The  plaintiff*  replied,  and  the  defendants  rejoined. 

The  laiidhoWers      The  owners  and  occupiers  of  lands  in  the  faid  parifh,  as  well 
*i^  ".'^I^^.^^'i  ?*;  on  behalf  of  thcmfelvcs  as  on  behalf  of  the  feveral  other  owners 

eftablilh  the  laid  .  j 

modufii. 
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lod  occupiers  of  land  in  the  faid  parifli^  alfo  filed  their  crofs  bill  Bat« 
agatnft  the  plaintiff  Bate,  prayings  that  the  modtifes  fet  forth  in .  ^z^i^fi 
the  anfwer  to  the  original  biU  might  be  eftabliihcd.  ^ic^rl. ' 

The  reftor  put  in  his  anfwer  to  the  effect  of  the  orisinal 

bin.  * 

The  plaintiffs  replied  ;  the  defendant  rejoined  j  and  wit-  The  evidcncf 
nefies  were  examined  on  both  fides;  and  upon  opening  the  f«*^», 
original  bill,  and  reading  an  order  made  on  the  twenty-feventh 
of  April  \z^^  whereby  all  parties  were  to  appear  gratis  at  the 
hearing  of  both  caufes  ;  and  upon  reading  the  anfwer  of  the 
defendants  in  the  original  caufe,  no  counfel  attending  for  them 
to  open  either  the  anfwer  or  the  crols-bill ; 

Thb  Court  ordered  the  defendants  to  the  original  bill  to  "^  ^^  defcnd- 
account  with  the  plaintiff  for  their  tithes  in  kind  for  the  time  ^fou^T^^  '* 
demanded  by  the  bJUt  except  fuch  as  the  re£tor  had  waived  by 
his  replication  \  th^c  the  deputy  remembrancer  fhould  take  the 
account ;  and  that  tbt  crofs  bill  ihould  be  difmifie.^,  unlefs  caufe 
were  (hewn  to  the  contrary  ;  the  defendants  firft  paying  five 
pounds  cofis  for  this  day's  attendance  before  they  were  heard. 

The  defendants  paid  the  five  pounds  cofts  ;  and   on  the  '^^^  ^"'^  7* 

eighth   of  December   1726,  the  caufe  came  again  before  the  fu«^ deeded  wi 

court ;  when,  upon  opening  the  pleadings,  the  Court  direfted  try, 
z  trial  at  law  upon  the  two  following  iffues,  viz. 

First,  *'  Whether  all  and  every  occupiers  of  Marjb  Land  iflJJ^^^l 
<<  within  the  parifh  of  Warehome  have,  time  out  of  mind,  paid,  every  acre    of 
*<  or  ought  to  pay,  every  Michaelmas  Day,  to  the  re£^ors  of  the  Marfi  Land. 
«  faid  parifh,  or  their  leffec  or  leffees,  for  the  time  being,  one 
«  fhilling  an  acre^  and  no  more,  for  every  acre  of  Marfi  Land 
<(  in  their  refpe£tive  poffeflions  within  the  faid  pariih  (except 
«  when  the  fame  hath  been  fown  with  corn  or  grain,  or  with 
<<  hemp  or  flax,  or  planted  with  hops),  as  a  modus,  and  in  lieu 
^  of  the  tithe  of  hay  and  pafture,  and  all  fmall  tithes  (except 
«*  the  tithes  of  hemp,  flax,  and  hops),  yearly  arifing  upon  the 
<'  Marfi  Land  in  their  refpe£tive  poffeflions  within  the  faid 
<<  parifh  and  the  titheable  places  thereof ;  and  fo  after  th^t  rate 
^  for  a  greater  or  lefs  quantity  than  an  acre  of  fuch  MarJb 
«  Land  in  their  refpeftive  poffeflions/' 

SucoNDLY,  "Whether  the- occupiers  of  Upland  within  the  *^»'^^'«»«*''of 
«<  faid  parifh  and  the  titheable  places  thereof  have,  time  out  of  f^ery'^acre^  oi 
«*  mind,  paid,  or  ought  to  pay,  yearly,  every  Micharlmas  Day,  upland, 
"  to  the  reftor  or  reftors  of  the  faid  parifli,  or  their  leffees  or 
«  Icflee  for  the  time  being,  fourpence  an  acre,  and  no  more, 
*<  for  every  acre  of  Uptand  in  their  rcfpcAive  poffeffions  within 
«  the  faid  parifli  and  titheable  places  thereof  (except  when  the 
«  fame  is  fown  with  corn  or  grain,  or  hemp  or  flax,  or  planted 
^  with  hops)  ^  and  fo  after  that  rate  for  a  greater  or  lefs 

Si  "  quantity 
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Bat«         «  quantity  than  an  acre  of  fuch  Upland  in  their  refpc£tive  pof- 

Howr^D  •    **  fcffions  within  the  faid  parifh  or  tithcabic  places  thereof,  as  a 

et  €  Cwtrg.  *    ^  modus ^  and  in  lieu  of  the  tithe  hay  and  pafturc,  and  all  fmall 

"  tithes  (except  the  tithes  of  hemp,  flax,  and  hops),  yearly  arifing 

<<  upon  the  Uplands  in  their  refpedlive  poireilions  within  the  faid 

'  ••  parifh  and  titheable  places  thereof." 

The  jury  And  A  trial  was  accordingly  had  ;  and  thereupon  the  jury  found 
both  themojtffu  th^ir  verdift  as  to  the  first  issue,  "  that  all  and  every  the 
lauidJiSdcii^  ^  "  occupiers  of  Mar/b  Land  within  the  parifli  of  Warehorne^  from 

^*  the  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
*«  had  paid,  or  ought  to  have  paid,  to  the  rcftors  of  the  parim 
**  aforefaid,  or  their  leflce  or  leflies  thereof  for  the  time  being, 
**  one  fhilling,  and  no  more,  for  every  acre  of  Marjb  Land  in 
•«  their  refpcftivc  tenures  within  the  faid  pariih  (except  when 
"  the  fame  was  fown  with  corn  or.  grain,  or  with  hemp,  flax,  or 
'<  hops),  as  a  modusy  and  in  lieu  of  tithe  hay  and  pafture,  and  all 
««  fmall  tithes  (except  tithes  of  hemp,  fla:^  and  hops),,  yearly 
«  arifing  upon  the  Mar/b  Land  in  their  refpeftive  tenures 
<^  within  the  faid  parifh  and  titheable  places  of  the  fame  ;  and 
*«  fo  after  that  rate  for  a  greater  or  lefs  quantity  than  an  acre 
*'  of  fuch  marfh  land  as  the  faid  defendants  had  alledged  by  the 
*^  plea." — And  asto  the  second  issue,  the  jury  by  their  verdift 
found,  ' '  That  the  occupiers  of  Upland^xthm  the  faid  parifh  and 
**  titheable  places  thereof,  from  the  time  whereof  the  memory 
•«  of  man  is  not  to  the  contrary,  had  paid,  or  ought  to  have 
.  «<  paid,  yearly,  on  the  aforefaid  Feaft  of  Saint  Michael  tht 
««  Archangel^  unto  the  reftor  or  redors,  or  their  leffee  or  leffccs 
«  for  the  time  being,  fourpence,  and  no  more,  for  every  acre  of 
«•  Upland 'in  their  refpeftive  tenures  within  the  faid  parifh  and 
<(  titheable  places  of  the  fame  (except  when  the  fame  was  fown 
*<  with  corn  or  grain,  or  with  hemp  or  flax^  or  planted  with 
«  hops) ;  and  fo  after  that  rate  for  a  greater  or  lefs  quantity 
«*  than  an  acre  of  fuch  Upland  in  their  refpe&ive  tenures  within 
<<  the  faid  parifh  and  titheable  places  of  the  fame,  as  a  modus^ 
<<  and  in  lieu  of  tithes  of  hay  and  paflure,  and  of  all  fmall  tithes 
<<  (except  the  tithes  of  hemp,  flax,  and  hops),  yearly  arifing 
^<  upon  the  Uplands  in  their  refpe£tive  tenures  within  the  faid 
*<  parifh  and  titheable  places  of  the  fame,  as  the  defendants  had 
««  alledged  by  their  plea." 

Thepoflearcadi       On  the  fixth  of  December  1728,  thefe  caufcs  came  on  for 

further  directions;  and  upon  hearing  counfel  for  all  parties; 
and  reading  the  decree  and  poflea ;  and  on  full  debate  of  the 
matter ; 

and  both  the  o-  The  CourT  ordered,  that  ibe  original  bill  he  difmiifed,  with 
riginal  Ml  and  ^ofts  both  at  law  and  in  equity  ;  and  that  tl^  crofs  bill  be  dif- 
«d'"l"h  niiffed,  witU  cdfts  in  equity. 

cods* 

P£IRC£ 
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Peirce  againjl  Wa^rener.  a'Thk.  Ttm, 

■     ».  Glo.  z. 
Wiltjhire,  6th  July  1726.  .^ 

npHEbill  ftated,  that  the  plaintiff  had  been,  for  four  years  The   vicar    of 
'■'    paft,  duly  inftituted  and  induced  in  the  vicarage  and  parifh  Ckirtony  in  fViit^ 
church  of  Cbirton,  in  the  county  of  Wilts  ;  that  thereby,  and  by  /•*''•  ^^  ^^ 
Tirtue  of  fome  ancient  endowment,  ufage,  cuftom,  prescription,  [I^^^  withhfthe 
or  othcrwife,  he  was  juftly  entitled  to  all  tithes  of  grafs  and  hay  tithing  of  Ccw- 
^iihin  the  faid  parifli,  fave  only  the  tithes  of  three  meadows  nock,  in  the  pa- 
within  the  manor  and  tithing  of  Comocky  in  the  faid  parifh,  the  "^  •»[  ^^^"^^ 
tithes  whereof,  the  plamtiff  admitted,  were,  by  fome  ancient  ofth&i^li 
prefcriptjon  or  otherwife,  due  to  the  owners  of  the  impropriate  dows  in  Ccnnoekp 
tithes  of  the  manor  of  Chirion^  in  the  faid  parifh  ;  that  the  de-  called  the  Ru- 
fcndant,  from  Lady  Day  1720,  had  occupied  land  in  the  faid  ^"Z**  the  Fm. 
manor  of  Connoci,  amongft  which  were  two  of  the  three  mea-  b^^^^'mm. 
dows  aforefaid,  of  which  the  tithes  do  not  belong  to  the  vicar  }  j^^^  the  tithes 
but  that  the  tithe  hay  and  grafs  of  all  the  reft  did  belong  to  him  $  of  which  hrlons 
that  the  faid  defendant  had  cut  dpwn  clover  and  othei'  grafs  ^  ^  impiopri^ 
growing  on  the  faid  lands,  and  made  it  into  hay,  and  converted  ««"  ©^  ^*'^^*»* 
it  to  his  own  ufe,  without  fetting  out  the  tithes  thereof,  on  a 
pretence  that  the  faid  tithes  belonged  to  him  as  pofleffor  of  the 
impropriate  tithes  oiCoumck  ;  but  that,  in  truth,  they  belonged 
to  the  impropriator  of  Chirton.    The  bill  therefore  prayed,  that 
the  defendant  might  anfwer  the  premifes,  ai)d  true  difcovery 
make  of  the  feveral  matters  charged  in  the  bill. 

The  defendant  admitted,  that  the  plaintiff  might  be  inftituted  ^he  defendant 

and  induAed  into  the  vicarage,  and  entitled  to  receive  fome  fmall  denies  that  the 

tithes,  Ea/ler  offerings,  and  oblations,  incident  thereto ;  but  de-  y»cir  .of  Civrai 

Died  that  he,  or  any  of  his  predeceffors  as  vicars  tl^ere,  had  ever  !?,k"^'^*1**^*^! 

«       1        1    .    r  1         .  1      *     r     It  r  r         r  i    i  tithe  of   hsv  in 

any  legal  right  to  the  tithes  of  all  or  any  forts  of  grafs  and  hay  ^^e   tithing    of 

annually  aridng  within  the  faid  tithing  of  Connock,  in  the  faid  pa-  CmwcA,       and 

rifli ;  for   that  the  manor  of  C/jtrton,  the  demefne  lands,  all  ^^^^^  the  fame 

houfes,  lands,  commons,  royalties,  the  advowfon  of  the  church,  ^  the'^Ubw  ^of 

the  glebe  lands  thereof,  all  tithes  of  what  nature  or  kind  foever,  Conmcki  ftatlnr, 

and  all  the  rights,  members,  and  appurtenances,  to  the  faid  that  the  manor 

church  belonging,  were,  about  the  reign  of  Henry  the  pourth^  ofOiVwwconfifts 

given  to  the  prior  and  convent  of  Saint  John  the  Baptift,  corti-  "^^^^^^^^^^ 

monly  called  Lonthmay^  firft  founded  in   JVales^  and  afterwards  cbirtm  mAC^* 

removed  in  or  near  to  Gloucejlevy  and  dedicated  to  the  Virgin  ncci;  that  the  faid 

Mary  5  that  the  faid  manor,  at  the  time  of  its  donation  to  the  manor  belong^ 

faid  prior  and  convent,  confifted,  and  ftill  confifts,  of  two  tith-  ^  ^<J^^^ 

ings,  namely,  the  tithing  of  Cherington^  otherwife  Chirton^  and  c^'me     on   the 

the  tithing  of  Connock,  otherwife  Conci;  that  the  faid  tithings,  diflbJution  of  the 

houfes,  lands,  glebe  lands,  tithings,  hereditaments,  and  appurte-  priory,  into  the 

nances,  to  each  of  them  belonging,  were  granted  by  the  faid  ^"^^  ®^,  ^ 
-.-•1  !.«•    01       •      !•  1     r  J       ji'rt'    ft.  crown ;  and  that 

Fior  and  convent  diftinctly,  m  feparate  leafcs,  under  diftindt  «^^^^  Elisuibetb 

rents,  and  had  ever  fince  continued  di (tin A  \  that  on  the  diiTa-  granted  the  tith- 
ing of  C«mMDt,  and  all  the  tithes  thereof,  and  that  it  came  by  meiiie  conveyances  to  his  anccltor^ 
voder  wbon  he  chimed. 

S  3  lutiou 
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PxTftcs       lution  of  the  faid  priory,  the  faid  manor,  tithef ,  and  premifcs, 
H^fi         i|kh  the  other  poflfeffions  of  the  faid  priory,  were  given  and 
JRntcd  to  King  Henry  the  Eighth^  in  whofe  reign  a  true  account 
and  particular  thereof  was  returned  into  the  augmentation  court  j 
that  King  Henry  the  Eighth  wtls  feifedof  the  faid  manor  and  pr^ 
xnifes,  after  the  determination  of  the  particular  eftates  then 
exifVing,  from  grants  made  by  the  faid  prior  and  convent ; 
.  that  the  fame  defcended  to  ^ueen  Elizabeth  «•  that  ^een  Eliza* 
beth,  by  letters  patents  of  the  fifth  year  of  her  reign,  dcmifcd 
the  faid  meiTuages,  lands,  tenciments,  glebe  lands,  and  tithes 
both  great  and  (mall,  of  what  nature  or  kind  foever,  in  the  faid 
tithing  of  Connocby  in  the  f;^id  pari(h  of  Chirton,  for  a  term  of 
.  years,  to  E,  Barnard  and  his  afligns ;  and  afterwards^  in  the 
fourteenth  year  of  her  reign,  to  Lady  Stafford  \  and  afterwards, 
in  the  thiKy-third  year  of  her  reign,  to  Richard  Pavie^  for  a  term 
of  years  ;  that  the  reverfion  and  inheritance  thereof  defcended 
to  James  the  Firjl  \  that  James  the  Firjl^  by  letters  patent,  in  the 
fixth  year  of  his  reign,  granted  the   fame  to  R.Moore  and 
F.  FhelpSf  their  heirs  and  ailigns  for  ever,  which  faid  grant  b 
recited  verbatim  in  bis  anfwer  ;  that  all  the  premifes  fo  demifed 
were,  by  the  faid  R.  Moore  and  F.  Phelps ^  granted  and  conveyed 
to  the  defendant's  anceftors,  under  whom  he  claimed  ;  and  he 
infifted  on  his  jight  and  title  thereto,  and  to  receive  and  take  the 
fame  as  his  anceftors  had  always  done.     He  denied  that  the 
plaintiff,  or  any  of  his  predeceflbrs  as  vicars  of  Chirton,  had 
always  received  the  tithes  of  all  forts  of  grafs  and  hay,  and 
particularly  of  clover  grafs,  from  the  time  of  its  being  firft  fown 
in  the  faid  parifii,  within  the  faid  tithing  of  Connoch  (the  three 
meadows  in  the  bill  only  excepted),  for  that  it  was  firft  fown 
there  only  fifty  years  ago  ;  and  he  infifted,  that  he  was  entitled 
thereto  as  impropriator  of  the  tithes  oiConnochy  and  to  all  great 
and  fmali  tithes,  together  with  the  glebe  lands  lying  in  the  faid 
But  he  admit!  tithing  belonging  to  the  faid  pariih  of  Chirtcn.     He  admitted, 
>  ^*I"tc^^ofcS^^  **^  the  impropriator  of  the  tithing  oiChirton  received  the  tidies 
IS  entitled  to  the  of  the  faid  three  meadows  ;  but  he  denied  that  the  plaintiff  had 
fithes    of    the.  any  right  or  title  to  the  tithe  of  any  kind  of  hay  or  grafs,  either 
three  meadows,  of  the  defendant's  glebe  lands,  or  of  any  other  of  his  lands  or 

poflcfiions  within  the  tithing  of  Connoch  \  and  he  fet  forth  the 
land  which  he  held,  and  the  quantities  and  values  of  his 
tithes. 

The  evidence  The  plaintiff  replied  ;    the  defendant  rejoined  }  and  divers 

"*<* »  witneffes  were  examined  on  both  fides;  and  upon  opening  the 

bill,  and  no  counfel  attending  for  the  defendant ;  and  on 
reading  an  affidavit  of  fcrvicc  of  juhpeena  to  hear  judgment ; 
*****  *OTd2i!r^o  ^^^  Court  ordered  the  defendant  to  account  for  the  tithes 
accoum  Zf.  ^^  '■'^iJc^  ^c  had  in  the  parifii  of  Chirton  during  the  time  de- 
manded by  the  bill,  unlefs  caufe  were  fhewn  to  the  contrarji 
the  defendant  firft  paying  five  pounds  fofts  before  be  be 
heard. 

The 
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The  defendant  paid  the  co(lS|  and  the  caufe  came  on  again  be-  Pxibcb 
fprc  the  Court  on  the  fourteenth  of  November  1 726 ;  when,  upon  ^z^ififi 
hearing  counfel,  and  reading  fcveral  proofs  taken  in  the  caufe,      Warrenir. 

The  caufe  re^heardy  and  an  iflue  dire£led  Co  try 

The  Court  direfted  z  trial  at  law  M^on  this  iflue,  «  Whe-  Whether     the 
«  thcr  the  plaintiff  is  entitled  to  the  tithe  of  hay  arifing  upon  ^^^^  ^  ^^ 
<'  any  and  what  lands  lying  within  the  tithing  of  Conmct,  in  j^y  '^f 'cwwic*  / 
«  the  parifh  of  Chirton,  in   the  county  of  ITi/ts  (except  the  excepting     the 
*<  three  meadows  commonly  called  or  known  by  thcfeveral  three  meadows. 
"  names  of  the  RumingSy  the  Freehold  Meadow^  and  Bewlefs 
^  Mead)^  in  the  faid  bill  mentioned  :"  The  plaintiff  in  equity  to 
be  plaintiff  at  law. 

A  trial  at  law  was  accordingly  had  \  and  a  verdiA^  upon  full  A  verdia  found 
evidence,  given  for  the  plaintiff.  fcf  t*»e  plaintiff. 

•  On  the  eighth  of  May  1727,  upon  reading  the  decree  and 
tojlea^ 

The    Court   ordered  the   defendant    to  account  for  the  The  tithes  de« 
tithes  demanded  by  the  bill,  with  taxed  cofts  both  at  law  and  in  creed, 
equity. 

The  deputy,  to  whom  the  taking  of  the  account  was  referred.  The  deputy 
made  his  report  accordingly  on  the  fourteenth  of  July  laft  \  and  "'**^^*  **^*  f^- 
upon  reading  the  report,  and  the  decree ;  ^^^ 

The  Court  ordejred,  that  the  faid  report  be  confirmed  ;  and  The  report  is 
.that  the  defendant  fio  forthwith  pay  to  the  plaintiff  two  pounds,  confirmed, 
eight  {hillings,  reported  due  for  his  tithes,  together  with  hia 
fubfequent  cofts,  to  be  taxed  by  the  faid  deputy. 


SoMERViLLE,  D.  D.  avattiji  Wise,  *rtiK.  Tum, 

Oxfird/bire^  $tKJuly  1726. 

'T^HE  bill  fiatcd,  that  the  plaintiff,  for  two  years  paft,  had  The  vicar  of 
'*'  been  vicar  of  Jdderbury,  in  the  county  of  Oxford,  with  the  ^fcht^iri«  of 
chapelries  of  Bcdicott. znd  Bedford  thereto  belonging  ^  and  that,  BoduJtmdBtd* 
by  endowment  ^r  ufage,  he  was  entitled  to  the  tithes  of  hay,  ferj,  in  Oxfird^ 
milk,  calves,  and  all  offerings  and  fmall  tithes,  except  the  tithes  /^h  clainw  the 
arifing  from  and  out  of  the  reftory  and  demefnes  of  the  parifli  ^7"^  *l^*  ®^ 
church  of  Adderhury  aforefaid  ;  and  except  the  tithe  hay  arifing  cepting^^from  Uie 
out  of  certain  demefne  lands  belonging  to  the  bifhop  of  IVin- •reamiai  dtmfmy 
ebejler  there  i  that  the  defendants,  for  the  years  1722  and  1723,  andtlictiihehay 
were  inhabitants  therein,  and  had  occupied  feveral  parcels  of  on  thecopyhoidi 
ground,  which  are  no  part  of  th^  faid  reftory  or  demefne  lands,  ^la^^^fj  ^,^. 
called  the  Ten  Pound  Plott,  Peafe  Porridge  Meadow^  the  Moors^  cbtftcr  j 
and  the  Mill  Meadow,  and  had  yearly  mowed  great  quantities  of  particularly    of 

7tn  Pnnd  Plott^  Peafe  Porridge  MeadoiVy    the  Mill  Mcdiw,  the  Moors,    ff^ard*t  Meadbno,  the  LoU 
MtadewSf  Sweetnaj  Mead,  and  Hadgty  Mead  \ 

S  4  hay 
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SoMttyiLLs    h;iy  therefrom,  and  carried  the  fame  away,  without  fetting  out 
^«^        the  tithes  thereof,  or  making  any  fatisfaftion  for  the  ftme. 


[»E. 


though  they  had  regularly  paid  him  the  tithe  for  the  fame  for 
an'*  ftated,  that  feveral  years  before  the  faid  two  years  ;  that  during  thcfaidtwo 
the  defendants  ygaj-g  t]^gy  j^^^d  kept  feveral  milch  cows,  the  tithes  of  which, 
tithe*"  of **mnk  ^^^"g^  the  defendants  admit  the  fame  to  belong  to  the  plaintiff, 
from  the  tenth  they  had  only  paid  from  the  tenii  of  Alay  to  the  tenth  of  Auguf 
of  May  to  the  yearly,  infifting,  that  no  tithe  milk  ought  to  be  paid  for  the 
tenth  of  Augufi,  remaining  part  of  the  year  ;  that  the  tithe  of  the  milk  fo  taken 
tithe  miliT  of  the  ^^^  fpoiled,  and  not  regularly  fet  out,  the  defendant's  pretend '- 
wh^le  xur.         uig,  that  there  is  a  mpdus  due  for  the  fame  ;  but  that,  on  the 

contrary,  the  payments  they  have  made  were  only  compofitions 

for  the  faid  tithes.     The  bill  therefore  prayed  an  account,  and  a 

fatisfaAion  for  the  faid  tithes. 

The  dcfendanti      The  defendants  admitted  that  the  plaintiff  was  vicar  of  Adder* 
a^it  the  plain-  hury^  and  entitled  to  the  tithes  of  hay,  milk,  calves,  and  other 
"  ^*"''        fmall  tithes,  except  as  rn  the  bill  and  anfwer  are  mentioned,  or 
to  fome  modus  in  lieu  thereof. 

The  occupier  of      The  defendant  JTjf/^^yJw.  admitted,  (hat  in  the  year  1723  he 

•  'wfiftfor^J^'  ^^^  occupied  and  mowed  the  meadow  called  the  Ten  Pound  Phi, 

of  IS.  a  year,  w  '7*^8  ^^  *  meadow  called  the  M'ljfe^  containing  about  four  or  five 

lieu  pf  lithe  l^iy.  acrcs,  and  about  four  men's  math  ;  and  he  fet  forth  what  hay 

he  had  made  thereon  ;  but  infifted  that  the  Ten  Pound  Plot  had 
been  itnmeiporially  part  of  two  yard  lands  formerly  belonging  to 
one  Baylisy  for  ^  the  tithes  of  which  a  modus  of  one  ihilling 
a-year  was  due  \  that  as  the  fame  had  been  conftantly  paid  and 
received,  he  ought  to  be  difcharged  thereupon  from  ^\\  tithe 
hay. 

The  owners  of      The   Other  defendants  fet  forth  the  rcfpeftive    fliares  and 

^MLm/''''Mm  ^"^^^^^  ^^^y.  ^^^  ^^^  '^^  ^^^  meadows  called  Peafe  Porridge 
NU^,W^d^i  Af^^Aw,  MM  Meadow y  Ward's  Meadow^  and  th^  Mocrs,  as 
Meadvut^  and  the  ^hey  fcverally  occupied  them  in  the  faid  years,  and  the  quantities 
Moorsy  fay,  they  and  values  of  the  hay  they  had  made  thcrreon  ;  but  they  infifted, 

^^  ^^Ia^^  ^^^  ^^*'  ^^^  '^^^  meadows  were  part  of  the  Demefne  Lands  excepted 
wcmpted  copy.  ^^^^  ^.^^  payment  of  tithes  by  the  bilU     The/alfo  fet  forxh  their 

.*  proportions  in  the  Lott  Meadows^vihAzh^  they  infifted,  had  never, 

jlr'JJJ"^  2T  a  ^^^^*^^"  ^^^  memory  of  man,  paid  any  tithes  in  kind  to  the  vitar ; 
mower,  in  lieu  ^utthat  fixty  years  ago  and  before,  time  out  pf  mind,  theoccu- 
oftjje  tithe  hay  piers,  thereof  ufed  to  pay  to  the  vicar,  tX  Aaichaelmas  yearly, 
rf  rf»  Lott  Mca-  a  modus  of  twopence  a  mower,  and  fo  in  proportion  for  any  other 
^'  i  quantity  of  meadow,  in  lieu  of  all  tithes  thereof  j  that  about 

fixty  years  ago  the  occupiers  compounded  with  Dr.  Bean^  the 
then  vicar,  for  all  vicarial  tithes,  at  the  rate  of  eight  (hillings  si 
yard  land,  including  the  modus  of  twopcYice  a  mower  \  wliich 
rate  was  accepted  for  all  tithes  by  the  vicars  until  the  prefent 
plaintiff  became  vicar  of  the  faid  church;  and  they  infifted,  that 
only  the  faid  modt4s  of  twopence  a  mower  or  man's  pxath  was  due 

for 
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for  the  tithe  hay  of  the  Lott  Meadows^  whichj  they  faid|  they  bad    SoMZRyxLi.B 
been  always  willing  to  pay.  agatn/i 

The  defendants  alfo  admitted^  that  they  had  kept  large  quan-  and  that  they 
titles  of  milch  cows  in  the  fald  parifh  '^  but  faid,  that  the  vicars  >re  by  cuftont, 
thereof  had  immemorially  taken  every  tenth  meal,  or  morning  only  to  pay  eve^- 
and  night's  milk,  from  all  milch  cows  in  the  faid  parUhi  from  iJ[iik:*"froin*thc 
their  firft  going  upon  the  Common^  which  happens  ufually  on  the  time'  the  cows 
third  of  May  jfor  ten  tithe  meals  or  turns  of  mornings  and  night's  fir(l  go  on  ^ 
milk,  in  lieu  of  all  tithe  milk  ;  and  that  the  plaintiff  had  aftually  ^«"««»- 
received  the  fame  from  them  ever  fince  he  had  been  vicar  \ 
bat  they  denied  that  they  had  6bftru£ted  him  in  taking  his  tithe 
milk,  or  that  they  had  fpoiled  the  fame  ;  and  they  fet  forth  the 
quantities  and  values  of  the  feveral  titheable  matters  and  things 
which  they  rcfpeftively  had  on  their  faid  grounds. 

The  plaintiflf  replied ;  the  defendants  rejoined  ;  and  divers  The  cTltfenae 
witnefles  were  examined  on  both  fides ;  and  upon  reading  all  the  ^^^ 
depofitions  taken  on  both  fides,  and  the  feveral  exhibits  fol- 
lowing, viz,  an  inqurfition  taken  on  Thurfday  next  after  the 
feaft  of  Saint  Ambrofe^  in  the  fifteeuth  year  of  Edward  the  Third  : 
a  roll  of  aflcfTihent  for  the  county  of  Oxford^  dated  the  fecond  of 
March ^  in    the  fifteenth   year   of  Edward  the  Third;  letters 
patents  of  King  Richard  the  Second^  dated  the  thirtieth  of  April, 
in  the  fourth  year  of  bis  reign  j  a  charter  of  W,  Wickham^ 
biihop  of  Winchefler^  dated  the  tenth  of  May  138 1,  in  the  fourth 
year  of  Richard  the  Second  \  a  charter  of  the  priory  and  convent 
of  the  cathedral  church  of  IVincheJier,  dated  the  twentyrfourth  of 
May  1 38 1,  in  the  fourth  year  of  Richard  the  Second  ;  letters  pa- 
tents of  Thomas  Bijhop  of  Rjochejier^  delegate  of  Pope  tlrban^  dated 
the  twenty-fixth  of  June  1381,  in  the  fourth  year  of  Richard 
the  Second  \  the  like  of  the  faid  bifhop,  dated  the  ninth  of  July 
1381;  an  indAiture  between  the  warden  and  fcholars  of  the 
college,  called  Saint  Mary  Winchejier  College^  in  Oxford,  and  the 
vicar  of  Atterbury^  dated  the  eighth   of  OBober  1397  ;  the  con- 
firmation of  the  Bijhop  of  Lincoln,  fubjoined  to  the  faid  inden- 
ture j  the  terrier  of  the  rectory  of  Addirbury^  taken  the  thirty- 
firft  of  March  1659  ;  a  copy  of  a  bill  and  anfwers  in  this  court, 
in  the  ninth  year  of  George  the  Firji^  Somerville  v.  Wife  ;  alfo 
court  rolls  of  the  manor  of  Adderbury,  beginning  the^  nineteenth 
•  oiOtlober  1678,  and  ending  the  twenty-fixth  of  OBober  1715  ; 
a  furvey  of  the  Bifhop  of  Winchefter  s  demefnes  in  Adderbury  in 
1647  ;  and  a  letter  from  Lady  Rochejler  «*  and  upon  long  debate 
of  the  matter  } 

The  Court  was  of  opinion,  that  the  cuftom  of  paying  ten  The  cuflom  at 
meals,  or  morning  and  night's  milk,  in  lieu  of  the  tithes  of  milk,  to  the  tithe  of 
^s  fet  forth  in  the  anfwcr,  is  not  good  in  law  5  and  therefore  milk  declared  t»* 
doth  overrule  and  fet  afide  the  fame,  and  declare,  that  the  ^  ^°'*** 
defendants  ought  to  account  with  the  plaintiflf  for  the  tithes  of 
f h^'i?  ipilk  fof  (be  whole  year* 
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SoMiiTitLB       The  Court,  as  to  the  tithe  hay  of  tii  Tm  Pmmi  ?hty 

a^mft        occupied  by  the  defendant  Richard  WiJe^Jkn.  he  infifting  that 

"**        the  fame  was  part  of  two  yard  lands  formerly  belonging  to  one 

^  JPW^2  5i»y//  ,  aild  that  a  fnodus  o(  one  fhilling  a^year  was  due  to  the 

jdedartd  void,      vicar,    in  lieu   of  the  tithes  thereof  in  kind,  overruled  and 

fet  afide  the  faid  pretended  exemption,  and  ordered  the  de- 
fendant  Richard  Wtfcy  fen.  to  account  for  the  tithe  hay  thereof,  as 
claimed  by  the  bill. 

tY^maiutm  to  The  Court,  as  to  the  tithe  hay  of  the  Lett  Mead$wj,  was  of 
thiiAttMead0wt  opinion,  that  the  pretended  modus  of  twopence  a  mower,  in  lieu 
dcdaitd  vow.      ^£  ^j^j^^  ^^^  ^£  ^^^  meadows,  is  not  good  in  law,  and  therefore 

overruled  the  fame,  and  decreed  the  defendants  to  account 

for  the  tithes  of  the  fame. 

A  trial  ordered  The  Court,  as  to  the  tithe  hay  of  the  meadows  called  Peafe 
jiM|o  the  pre.  Pff^ridge  Meadtfw,  the  Moors,  the  Mill  Meadow,  and  Ward's 
y^^      ^^'  Mead^f  which  are  alledged  to  be  part  of  the  Deme/tie  Lands 

excepted  in  the  bill ;  and  that  therefore  no  tithes  of  hay  are 
due  to  the  plaintiff  for  the  fame,  was  of  opinion,  that  the 
plaintiff's  right  to  the  tithes  thereof  fhould  be  tried  at  law. 

The     tithe     of        It  WAS  THEREUPON  ORDERED  AND  DECREED  BY  THE  CoURT, 

mUk  decreed*      that  the  defendants  do  feverally  account  with  and  fatisfy  the 

plaintiff  for  the  tithes  of  the  milk  had  by  them  refpe&vely 
within  the  faid  parifh  during  the  whole  of  the  years  demanded 
by  the  bill,  dedudting  thereout  what  tithe  milk  the  plaintiff  had 
received. 

The  tithe  hay  of        IT    IS   LIKEWISE   ORDERED    BT    THE  CoURT,  that    the  de- 

T«i  T<mnd  Plot  fendant  Richard  Wife,  fen.  do  account  with  and  fatisfy  the 
decreed.  plaintiff  for  the  value  of  the  tithe  hay  of  the  meadow,  called  tU 

Ten  Pound  Phi,  during  the  time  demanded  by  the  bill. 

The  tithe  hty  of  It  IS  ALSO  ORDERED,  that  the  defendants  do  feverally  account 
lott  Meadews,  ^j^j^  ^^^^  fatisfy  the  plaintiff  for  the  tithe  hav  of  their  ihares  of 
Hsdiai  Mtad  '^^  ^^^  Meadows,  and  alfo  of  Sweetnay  and  Hadgay  Meadows^  in 
decreed.         *  the  faid  parifh,  occupied  by  them  feverally  during  the  years  in 

the  bill  mentioned. 

An  iiTue  to  try.  And  as  to  the  tithes  of  hay  of  the  meadows  called  Peafe  Pot" 
whether  Pm>  f^gg  Meadow,  the  Moors,  the  Mill  Meadow,  and  Waf'is  Meadow, 
^'^JllSeai  ^''^^^  '^^  ^^**  ordered  concerning  the  fame  ;  the  plaintiff  in 
^  H^ani^s  equity  tobc  plaintiff  at  law  ;  and  the  iffue  to  be,  «  Wliethcr  the 
MeadofOf  and  ^*  faid  mea^ows,  or  any  and  what  part  thereof,  are  copyhold 
tbt  Mtort,  are  t€  lands  held  under  the  Bi/bcp  of  Winton.  or  not  ?'* 

copyhoMe     be-  J    r  ^  y 

looging  to    the   fee  of  Wwcbtfitr. 

Bat  the  defend-  By  an  order  of  Court  made  the  fixth  of  December  laft,  it  wais 
antsconfeit  they  opjered,  by  the  confent  of  five  of  the  defendants  (who  were  all 
"*  "®^ '  the  defendants  that  had  any  lands  within  the  faid  meadows,  they 

being  feniible  that  the  faid  four  meadows  were  not  fuch  copy- 

a  hold 


DURING  THE  REIGN  OF  GEORGE  THE  HRST.  afiy 

Bold  lands,  and  therefore  defirous  of  avoiding  tbe  expence  of  SdMtsTit&s 

fach  trial),  that  the  ifiuedirc£ted  as  aforefaid  (faould  be  taken  ^^'^ 

fro  eonfeffo  as  againft  them  ;    and  that  they  fhould  account  ^"** 

with,  faiisfy,  and  pay  to  the  plaintiff  for  the  values  of  the  tithes  *n<'^h«reforeclie 

arifing  on  fuch  parts  of  the  faid  four  meadows  as  were  in  their  ^|^ .  ^^  ^* 

refpedive  occupations  during  the  time  demanded  by  the  bill ;  * 
the  deputy  remembrancer  to  take  the  account. 

The  deputy  made  his  report,  dated   the  twenty»eighth  of  *nd  ^  remem- 
^omiAiry  laft  ;'and  upon  reading  the  faid  orders  and  report,  *>™ncer's  report 
and  no  counfel  attending  for  the  defendants,  and  no  exceptions  ^f^^  '*  *^** 
having  been  filed  thereto  ;  the  Court  ordered  the  report  to  be 
ratified  and  confirmed,    and   the  defendants    to   pay  to   the 
plaintiff  the  feveral  fums  reported  due  for  their  tithes,  toge« 
ther  with  liis  cofts  to  be  taxed. 

The  Court  Full. 


Vattchan  ^srra/;^^  Godwin.  tun.  TMir,\ 

^  12.  GtO«  I. 

Somerfei/blr^y  Sth  July  1726. 

rpHE  vicar  of  Pawlettf  in  the  county  of  Somer/et,  claimed  the  The    vicar  oC 

-■■    fmall  tithes  thereof,  or  fome  modus  or  cuftomary  payments  ^''^'^*  "?  ^** 

in  Ucu  thereof.  7^'\^  rtl 

The  defendant  G«/wi« faid,  that  the  ground  he  occupied  was  ^\   ^  ,*?'" 
free  and  exempted  from  the  payment  of  tithes  to  any  vicar  of  j^  canntjUm,  ia 
the  faid  parifh  ;  for  that  James  tie  Fir/l  was  feifed  in  fee  of  all  the  faid  pariOu 
tithes,  as  well  great  as  fmall,  in  Gaunt/bam,  in.  the  parifh  of 
PawUtt :    and  by  letters  patents,  dated  the  twcnty-fifth  of 
September^  in  the  feventh  year  pf  his  reign,  granted  and  conveyed 
to  F.  Morrife  and  F»  Phelps^  and  their  heirs,  all  the  faid  tithes 
lately  belonging  to  the  difToIved  monaflery  of  Saint  Augujiine^ 
near  Briftoi^  paying  to  the  king  three  pounds  a-year  for  the 
fame  ;  that  the  faid  tithes  were  by  them  fold  by  indentnre  of 
the  eighth  of  M^y^  Jn  the  eighth  year  of  Jamts  the  Firft^  to  Sw* 
John  (^Qwper  and  his  heirs,  from  whom  the  fame  defcended  to  * 

the  Earl  of  Shafte/bury  and  his  heirs  ;  that  Anthony  Earl  of 
Sbafte/buryj  anceflor  to  the  prefent  earl,  to  whom  he  is  heir, 
purchafed  and  obtained  a  grant  from  Charles  the  Second  of  the 
faid  rent  of  three  pounds  after  the  death  of  the  late  queen 
dowager  ;  that  the  faid  Sir  J.  Cowper  was  alfo  feifed  in  fee  of 
one  hundred  and  fifty  acres  10  pofTeiTed  by  thZe  defendant  lying 
in  Gauntjbamy  in  the  faid  parifh  of  Pawlett  ;  that  he,  the  de« 
fendant,  was  poflefied  of,  and  entitled  to,  one  hundred  acres, 
part  of  the  faid  one  hundred  and  fifty  acres,  for  the  refidue  of  a 
term  of  ninety-nine  years,  if  three  perfons,  in  the  leafe  named, 
lived  fo  long,  granted  by  Anthony  Earl  of  Shafiejkury  to  the 
defendant's  father,  who  gave  the  fame  to  the  defendant  by 

9111  \  t}iat  fizte^  flLtUisg^  9NUi  nght^oce  fasi4  beci^  aanttally 

paid 
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▼avghah 

•fpinfi 

Godwin, 


paid  by  the  occupiers  of  the  faid  one  hundred  acres,  in  part  of 
the  three  pounds  refervedin  the  grant  from  King  Jama  theFttfiy 
and  paid  to  his  fucceiTors,  and  laft  to  the  late  queen  dowager 
during  her  life,  and  fince  her  death  to  the  prefent  Earl  of 
Shaftejfbury^  for  the  rent  of  the  tithes  of  the  faid  one  hundred 
acres  ;  that  he  was  tenant  of  fifty  acres,  refidue  of  the  faid 
one  hundred  and  fifty  acres,  by  title  derived  from  Sir  J.  Ccwper 
or  his  heirs,  or  fome  other  claiming  under  him  by  virtue  of  fome 
leafe  or  grant  under  which  jfm,  Lilly  no^  claims,  and  holds 
the  fame,  to  whom  he,  the  defendant,  is  tenant  ;  and  he 
infifted,  that  no  tithes  or  modus  for  any  tithe  hay  within  the 
memory  of  man  had  been  paid,  alIowe4>  or  accrued  due  to  the 
plaintiff,  or  to  any  former  vicar  of  the  faid  pariQi,  from  any 
part  of  the  faid  one  hundred  and  fifty  acres,  or  for  any  matters 
and  things  which  had  arifen  thereon  j  and  that  the  defendant 
was  not  by  law  bound  to  pay  tithes. 

The  other  defendants  put  in  their  anfwers,  and  faid  to  the 
fame  effect  as  tp  the  exemption  of  their  land$. 

The  defendant  Radford  {zid^  that  he  occupied  alfo  the  Winter 
Leafe  in  Gaunt/bam^  and  which  he  faid  was  tithe  free  ;  and  he 
infi(led,  that  there  were  certain  modufes  in  other  parts  of  the  faid 
parifh,  v/z.  fourpence  a  cow,  in  lieu  of  tithe  milk  or  cow 
"white  J  twopence  for  every  calf  under  feven  fallen  within  the 
fame  year  ;  and  if  feven,  then  a  tithe  calf ;  and  twelvepence  a 
pound  according  to  the  value  of  all  pafture  ground  fed  with 
unprofitable  cattle  \  and' he  averred,  that  he  had  fatisfied  the 
plaintiff  for  all  tithes,  except  for  the  land  in  Gauntfiam^  for 
which,  he  infifted,  no  tithes  were  due. 

The  plaintiff  replied  ;  the  defendants  rejoined  ;  and  wit- 
neffe^  were  examined  on  both  fides  j  and  upon  reading  fevcral 
proofs  taken  in  the  caufe ;  an  entry  in  the  chapter-book  of 
ff'^ells  of  an  endowment  of  the  parifh  of  Panvlett  j  the  fevcral 
xninifters  accotmts  touching  the  faid  pariOi  and  tra6t  of  land 
therein,  called  Gauntjham  ;  the  letters  patents  in  the  fevcnth 
year  of  James  the  Firjl  \  a  deed  dated  the  eighth  of  May^  in 
the  eighth  year  of  James  the  Firjl  j  and  upon  full  debate  of  the 
matter  % 

It  is  ordered  bt  the  Court,  that  the  bill  be  difmifed 
with  cofis. 


TtiH.  TiiM,  Gouge  azai>ift  Clarke, 

la.  Geo.  i.  d      -^ 

Torhjhirey  'jth  July  1 7  26. 

The  lands  called  nn  HE  rcftoF  of  Gilling,  in  the  county  of  2^or**  cisdmcd  the  tithes 
FrfJkbUtte,  and  Hti^  Cbfit  in  x!t»  parift  oiGiBingt  mTirk/kirt,  arc  tithe  iinra.    • 

The 
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The  defendant  faid,  the  demefnes  of  the  lordfhip  of  Gilling 
belonged  to  CharUi  Fmtfax^  lord  thereof,  and  had  ever  been 
enjoyed  free  from  the  payment  of  tithes  in  kind  ;  for  that  the 
plaintiff)  and  every  reftor  of  the  faid  parifli,  had,  time  out  of 
mind,  received  yearly,  in  lieu  of  tithes  in  kind  ariiing  on  the 
faid  Dtfnefnt  Lands,  all  the  hay  yearly  growing  upon  three  acres 
of  meadow  and  a  dole,  and  a  clofe  in  Gilling,  called  Low  Ings  ; 
and  he  infifted  on  the  benefit  of  the  faid  prefcription  in  bar  of 
the  tithes  in  kind  ariiing  upon  the  faid  Demefm  Lands ;  for  that 
all  the  clofes  which  he  occupied  as  tenant  under  the  faid  Mr» 
Faitfax,  VIZ.  Meathill  Clofe,  JVhiUland  Heads,  Frejkholme,  Htdd- 
ing  Ckfe  Paddock,  and  Green  Clofe,  are  all  (except  Green  Clofe) 
part  of  the  faid  Demefne  Lands.  He  further  faid,  that  in  the 
faid  years  he  had  occupied  other  clofes,  viz.  Socker  Flatt,  Trifdali 
End,  Millbume  Eaft  Field,  Fait  Clofe,  Tho.  Milhurnis  Fajlure^ 
the  Top  of  Mill  Spring,  the  Mill  Hill,  Knag^s  Clofe,  and  the 
Old  Park,  and  about  a  rood  of  meadow,  all  which  were  exempte4 
from  payment  of  tithes. 

The  plaintiff  replied  ;  the  defendant  rejoined  ;  and  diverd 
witneiTes  were  examined  in  the  caule  ;  and  upon  reading 
feveral  proofs  taken  in  the  caufe,  and  on  full  debate  ; 

It  is  ordered  bt  the  Court,  that  the  bill,  as  to  fuch 
part  thereof  as  feeks  from  the  defendant  an  account  of  tithes  for 
the  lands  within  the  parifh  of  Gilling,  infifted  on  by  the  anfwer 
to  be  parcel  of  the  Demefne  Lands  of  the  lordfhip  of  Gilling^ 
and  tithe  free,  fhall  be  difmifTed,  with  cof^s  to  be  taxed  ;  but 
as  to  all  other  titheable  matters  and  things  demanded  by  the  faid 
bill  which  the.  faid  defendant  had  on  his  lands  within  the  faid 
pariih  of  Gilling,  the  defendant  is  to  account  for  with  the 
plaintiff. 

Price,  Baron. 

Page,  Baron. 

UalE|  Baron* 
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Thompson  againfi  Holt. 

Buckingham/hire,  7,'^d'June  1 726. 


TllN.    TcftM, 
12.  GlO.  I. 


rpHE  reftor  of  Loughton,  in  the  county  of  Bucks,  claimed  the  The  reftor  of 
tithes  of  garden  iluff,  apples,  pears,  pigeons,  cows,  milk,  Lougbton, 


in 


lambs,  fheep,  wool,  fa^gotSi  ftirze,  calves,  and  the  loppings  of  Buckinghmnfiire, 


oak,  a(h,  and  elm. 


gardens^  apples, 
pears,  pigeons,  cows,  lambs,  flieep,  wool,  fuel,  calyes,  and  wood. 


The  defehdant  Holt  faid,  that  he  held  an  ancient  garden  in  The  defendant 
the  faid  parifh  ;  but  that  no  tithe  in  kind  was  due  to  the  reaor  ^^^'l^^^l^^""^^^^ 
for  the  fruit  thereof  3  for  that|  time  out  of  mind,  all  occupiers  of  f.'if.tl^cxceptap. 

pics  and  pears,  a  vardtr.  p-'rrry  is  payable  yearly  , 

ancient 
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TttoMf  ten     ancient  gtrdeni  in  the  faid  p»riih  hid  pud^  and  ought  to  psf,  fa 

^^        the  re&ors  of  the  faid  pvUhi  at  Emjitr  yearly,  one  penny,  oiled 

^^*        sg^rdfffptntty,  in  lieu  of  all  garden  ftuff'or  £ruit  (except  apples 

and  pears)  yearly  arifing  in  luch  gardens  ;  and  he  tendered  the 

tfitt  no  tithe  is  fame.  With  his  proportionable  cofts.     He;alfo  adautted»thathe 

ducforpigeomj  j^^^  federal  dozen  ofpigeqns  ;^but  denied  that  he  had  fold  any; 

and  infifted,  that  no  tithes  were  due  for  them.  He  alfo  admitted 
that  he.  had  federal  cows,  which  he  had  kept  fometimes  upon 
his  inciofures^  and  fometimes  in  the  common  fields  belonging  to 
Aat  there  it  a  the  faid  parifh  ;  amd  infixed,  that  he  was  not  accountable  to  the 
mdus  of  »(f.  lor  plaintiff  for  the  tithe  of  fuch  milk  as  was  milked  from  the  covs 
*^'*^"*T  °1w**  while  they  were  depaftured  upon  the  common  fields ;  for  that, 
foT*  wry  ^  old  ^°^c  out  of  mind,  there  had  been  due  and  payable  to  the  redor 
mlkhcowfed  in  of  the  faid  parifli  for  the  time  being,  at  Ckriftmas  yearly,  for 
thfiummonjUUs,  every  new  milch  cow,  twopence,  and  for  every  old  milch  cow, 
'^h^\^^Yj!^  three  halfpence,  depaftured  on.  the  common  fields,  and  which 
^  ^'  he,  by  his  anfwer,  tendered  accordingly,  as  alfo  a  tenth  part 

of  the  value  of  the  milk  milked  from  his  cows  while  depaf* 
1  |d.  for  a  tured  on  his  inclofures,  with  his  proportionable  cofts.  He 
'*°*»  alfo  fct  forth  that  he  had  two  lambs,  and  tendered  the  plaintiffa 

lialfpenny  a-piece  for  them.    He  alfo  ftatcd,  that  in  jiprU  1723 

he  had  bought  into  the  parifti  feveral  fheep  that  had  been  wia« 

tered  in  other  counties,  and  were  by  him  fhom  in  the  parifh  in 

that  year  ;  but  he  infifted,  that  he  was  not  accountable  for  the 

of  8d.  a  fcore  tithe  wool  of  them  ;  for  that,  time  out  of  mind,  there  had  beet 

*^^**^  ^h'  "^"^  and  payable, at  C^W^m/i/ yearly, eightpence  a  fcore, and fo 

pariihes^  milieu  P^'oportionably  for  a  greater  or  Icfs   number  which  were  fo 

of  tithe  wool ;     brought  into  the  parifh,  and  not  wintered  there,in  full  fatisfa£Hoa 

of  the  tithe  wool  of  fuch  fheep  fo  brought  in.    He  alfo  faid, 

that  in  the  faid  year  he  had  caufed  feveral  hundreds  of  furze 

faggots  to  be  cut  upon  Lougbton  Common  \  that  feme  thereof 

Id.  for  all  fire,  were  fold^  and  the  reft  burnt  in  his  family  \  and  that  there  had 

wood   cut    on  been  due   and   payable,  at  Eafter  yearly,    to  the   rcflor  of 

Vmgbtm    Com^  ^j^^  f^^  parifli,  ouc   penny,    called  a  fmifah  penny^  in  lieu  of 

Mntf   and  burnt     ,,  ,*>        '  t*r,''t.  j"^**  ••'Jirr 

in  the  family  5    ^^^  wood,  furzc,  and  fuel,  burnt  and  fpent  m  the  houfe  of 

every  inhabitant  within  the  faid  parifli  \  and  he  tendered 
the  fame  by  his  anfwer,  with  his  proportionable  cofts.  He 
alfo  faid,  (hat  the  faid  parifli  of  Lougbton  lay  within  the  hundred 
that  no  tithe  is  of  Newport  Pagndl  ;  and  that  no  tithe  for  wood  of  hedges, 
cw  i/*ihehu^^  hedgc-rows,  buflics,  willows,  and  ^U'ze,  which  were  eiAcf 
dred  o(Newfert  ^^^^»  ^^  "^^^  ^^^  filing,  were  ever  paid  within  the  faid  hun- 
PagaeU ',  drcd  J  that  he  had  lopped  from  oak,  afh,  and  elm  trees,  of  above 

twenty  years  growth,  feveral  hundred  of  faggots ;  bad  fold  iomc, 

and  fpent  the  reft  in  his  family  ;  and  infifted,  that  no  tithe  was 

due  for  the  fame,or  any  thing  in  lieu  thereof.  He  alfo  fet  forth  an 

account  of  his  calv&s,  and  the  price  for  which  he  had  fold  them ; 

tlttt  there  is  a  and  ftatcd,  that  two  thereof  were  weaned  for  the  pail ;  and  he 

modui  of  lid.  for  jnfifted,  that  a  f?tt^dus  of  three  halfjpence  a  calf  for  each  calf  weaned 

every  c    wean-  £^^  ^j^^  purpofe  aforcfaid  was  due  to  the  rcftor  in  lieu  of  tHc 

tithe  of  fuch  calves,  which  he  alfo  tendered  to  the  plaintiff. 

The 
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The  other  defaidants>  by  tlieir  anfwcrs^  alfo  iniifted  upon  the     Tkomyidm 
faid  iMdufes.  57J 

The  plaintiff  replied  ;  the  defendants  rejoined ;  and  divers  The  cauie 
witncffcs  were  examined  on  both  ^dcs  5  and  upon  reading  the  *«*«*• 
proofs  in  the  caufe  \ 

The  CotriLT  ordered  the  defendants  to  account  for  tithe  milk.  The   dthes  of 

ift  kind  daring  the  time  the  defendant's  cows  were  kept  pu  their  ^^^^^^ 

iadofed  grounds  and  pafturc  lands  5  for  the  tithes  of  their  wood  dofures,  and  of 

and  ftirze  (except  for  the  loppings  and  toppings  of  timber  trees  wood,     fur«, 

above  twenty  years  growth,  or  burnt  in  their  houfcs,  or  ufed  in  fruit,    pigeow, 

fencing)  \  for  the  tithes  of  apples  and  pears,  lambs,   Eafter  ^^^  «»^*» 

offerings,  pigeons  fold,  and  fuch  dry  cows  as  were  altogether 

unprofitable,  and  through  which  no  tithe  did  otherwife  accrue 

to  the  reftor  of  the  parifh  ;  but  as  to  the  other  matters,  they 

were  ordered  to  account,  according  to  the  modufes  fct  forth  in 

the  anfwers. 

The  Court  Full. 


Mason  az^infl  Hype.  w^*"*  T««Mr 

,  /•   .  T      T>  F  ^  '3*   C«0,    I. 

Buckingbamjbirey  lOth  December  1 7 20. 

THE  reftor  of  Ludgerfbdl^  in  the  county  of  Burks,  claimed  all  The  «ftor  of 

tithes  in  kind,  both  great  and  fmall,  arifing  in  the  parifli ;  LuignfikMy    m 

and  dated,  that  all  the  defendants  were  fo  well  fatisfied  of  his  right  Bmknihat^n^ 

to  tithes  in  kind,  that  they,  before  Lady  Day  1 723,  defired  him  to  "il^^^l^u^*^^ 

accejit  twelve  feillings  a-yesr  for  every^yard  land,  in  lieu  of  tithe  ^^  ^^^  .    ^^j 

hay  and  fmall  tithes  ;  that  he  did  accept  the  fame  accordingly  ;  ftatcs,  that  the 

ihd  that  alLthe  defendants  (except  Jones)  had  paid  him  fix  fliil-  parifhioncrs  had 

lings  a  yard  land  forthc  firft  half  year ;  but  that  they  afterwards  J,?^^*^^^*',  ^'l^, 

refufed  to  perform  the  faid  agreement,  or  to  fet  out  their  tithtf  ^ ^^^^ry^l^Z 

hay  in  kind,  or  >to  oiake  him  any  fatis&Aion  for  t^e  fame.  hnd,  in  lieu  of 

the  tithe     hay 
thertof  3  but  that  after  payings  the  firfl  half-year,  they  had  refufed  to  perform  the  fame. 

The  defendants  denied  that  the  plaintifFwas  entitled  to  any  The  defendims 

tithes,  except  the  tithes  of  com,  which,  with  the  parfonage  and  ^^^^'. '***'. ^ 

glcbc,they  faid,wereworth  onehundred  and  eighty  pounds  a-year ;  [^  the  a  r^tkhea 

and  thejy  infiJfted,  that  .there  is  an   immemorial  cuftom,  that  in  kind  j 

all  the  proprietors  and  occupiers  of  land  within  the  faid  parifh  and  infift  on  • 

fiialL  yearly^  at  Lady  Day  and  Mhhaelmas,  pay  to  the  re£lor  fix  m^'dus  of  6s.  Sd. 

(hillings  and  eightpence  for  every  yard  land  occupied  and  pof-  a-ywr  in  lieu  ©f 

feffed  by  them  refpeftively,  in  lieu  of  all  and  all  manner  of  fm^all  ''^^^^"^^^Si 
tithes  whatfoercr  within  the  faid  parifli  and  the  titheablc  places 

thereof;  and  Hkcwife  that  the  reftors  of  the  faid  parifli  have  a»^d  that  the  rec- 

immemorially  enjoyed  two  pieces  of  meadow,  called  tbe  Parfon's  J^eadowi'Mikd 

Pieces^  in  fatisfaftion  for  all  tithes  of  hay  within  the  faid  parifli  thtP^.rjJ.u,,,,^ 

and  tfie  titheable  places  thereof,  except  the  tithe  hay  of  certain  in  ji^u  cf  the 

lands    titiieofhay,  ex- 
cept    cf     Bi-'^ 
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Maww        land?  called  the  Berry  Lands.    And  as  to  the  Berry  Lands  ^tf 

J*"'*-^         alfo  infifted,  that  above  two  hundred  and  thirty  years  ago  the 

proprietor^  of  the  lands  now  occupied  and  poflefled  by  them,  or 

»d  that  Bwy  ^hofe  under  whom  they  claim,  had  purchafed  fcveral  lands  from 

^g^  A,  Warren^  the  devifee  of  Sir  7.  Bcrlace,  and  amongft  them  the 

faid  lands  called  tie  Berry  Lands,  which  were  conveyed  to  them 
difcharged  of  and  from  all  manner  of  tithes  whatfoevcr ; 
of  which  the  faid  plaintiffhad  notice,  and  never  made  claim  for 
any  tithes  of  the  faid  lands  till  lately.  They  admitted  that  they 
had  made  the  agreement  with  the  plaintiff ;  but  faid,  that  it  was 
in  dread  of  fuits  ^  and  they  fet  forth  their  titheable  matters 
and   things. 

TKe  evidence  On  reading  the  proofs  in  the  caufe  ;  d  leafe  granted  of  the 
read*  tithes  of  the  pariih  by  one  W.  Knight  to  ^ueen  E/izahetb,  dited 

the  fecond  of  February,  in  the  twenty-fifth  year  of  her  reign ; 
another  deed  of  ailignment  of  the  faid  tithes,  executed  by  ^ueen 
Elizabeth  to  One  C  Freeman,  dated  the  fourth  o£  yune,  in  the 
thirteenth  year  of  her  reign  i  and  upon  debate  of  the  matter ; 

The  ifaiall  tithes  The  Court  ordered  the  defendants  to  account  for  the  fmall 
decreed  ^j^j^^  f^^^^  j^^y  2)fly  1723  to  the  filing  of  the  bill. 

An  iillie  diredc-  And  as  to  tithe  hay  in  kind,  a  trial  at  law  was  dircAed  upon 
^tUF^i  this  iffuc,  «  Whether  the  plaintiff  and  his  prcdeccffors,  rcaors 
fiua uthtldin  "  ^^  ^^  ^**^  pariih  ol Ludgerjball,  have,  for  time  immemorial, 
lico  of  the  tithe  *'  had  and  enjoyed,  as  his  and  their  own  fqveral  right  and  pro- 
el  hay>  except  of  c<  perty,  the  two  pieces  of  meadow  in  the  pleadings  mentioned, 
^*^3  ^^*«^'*       <<  called  iht  Parfon*s  Pieces,  for  and  in  lieu  of,  and  in  fatisfaflion 

<<  'for^all  tithesof  hay  arifing  and  growing  in  the  faid  parifhand 
<<  the  \  titheable  places  thereof,  except  the  tithes  of  the  lands 
<*  called  Berry  Lands  :"  to  be  tried  by  a  fpecial  jury  of  the 
county. 

The  defendantt  The  Court  alfo  ordered  the  defendants  to  pay  cofls,  fo 
ordered  to  pay  f^^  ^5  relates  to  the  tithes  oi  Berry  Lands,  and  to  the  fmall  tithes 

cofts  as  to  fmaJl  .     1.    j  ^ 

tithes  and  Btrry  ^^  l^ma. 

A  Yerdid  for  A  trial  was  accordingly  had,  and  a  verdid  was  found  for  the 
the  defendants,  defendants. 

The  bill  as  to  The  Court  ordered,  that  fo  much  of  the  bill  as  fceks  to 
tithe  hay  except  compel  the  payment  and  delivery  of  tithe  hay  in  kind  (except 
hay    of    Bfrry  ^^^  Berry  Lands)  be  difmiffed,  with  cofts  at  law  and  in  equity. 

IiWi,  difaiifled.  m  -n 

Tho.  Pengellt. 
B.  Hale. 
Law.  Carter, 

J.  CoMYMS. 

■  ft  - 

Rainstorm 
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Rainstorp  againft  Dyer.  HuaitTom 

Gloucejlerjhire^  6th  February  1 726. 

'T^HE  reftor  of  Compton  Greenfield^  in  the  county  of  Ghucefler^  The  reaor  of 
*    claimed  all  great  and  fmall  tithes  arifing  within  the  faid  ^J^T  ^y^: 

"^^V*  tnjbirt,     cUimt 

fitrat  and  (mail 
tithes  in  kind. 

The  defendant  infifted  that  a  fnoius  of  twopence  an  acre  The  defendant 
IS  payable  for  every  acre  of  Rudgey  Ground^  in  lieu  of  the  infi(ls»  that  ad., 
tithe  hay,  whether  the  faid  ground  be  mowed  or  not ;  but  that  «>  «cre  for  Rud^ 
when  it  is  fown,  then  the  tithe  in  kind  is  due.  to  thereclor  5  ^  ^^^^l 
that  twopence  an  acre  is  payable  for  every  acre  of  Flat  Mea^  ^^  and' ad.  an 
ioFiOy  if  not  mowed  or  in  fellow  ;  but  that  when  fuch  Flat  acre  for  Flat 
Meadow  is  fowed,  then  tithe  in  kind  belongs  to  the  reftor  Meadtfw^  except 
for  every  year  the  fame  is  fo  fowcd  ;  and  alfo  that  when  fuch  ^*^?*  J^^'t 
Flat  Meadow  is  mowed,  then  tithe  in  kind  is  due  to  the  payable  in  Ueu  of 
reftor  for  that  year,  and  twopence  an  acre  for  the  next  fucceeding  tithes, 
jear,  whether  the  fame  be  or  be  not  mowed. 

The  CoOrt,  upon  reading  the  defendant's  anfwer,  and  the  ^he  modus  de- 
pfoois  taken  in  the  caufe,  and  on  debate  of  the  matter,  declared  clarcdtobeYoid. 
the  modus  to  be  a  void  tnodus  \  and  ordered  the  defendant  to 
account  for  his  tithes  in  kind. 


Taylor  againjl  Crathorne.  hilaitTiem 

Torhjbirey  26tb  January  l^^6.  '3-  0*o.  »• 

^HEbill  ftated,  that  IV.  Redman^  being  feifed  in  fee,  or  of  Thcleflfceoftte 
^    fome  other  eftate  of  inheritancey  or  poflefled  or  entitled  in  lay  impropriator 
his  own  right,  or  in  truft  for  his  children,  of,  in,  and  to  all  the  of  Homngbam,  in 
tithes,  as  well  great  as  fmall,  yearly  arifing  within  the  villages  Jjc^^rwit^^and 
and  hamlets  of  Eajlnefs^    Crookholme,    and  Southtolme,  in  the  fmall  tithes  cf 
parifh  of  Hovingham,  in  the  county  of  Torkf  lately  belonging  the  hamlets  of 
to  the  monaftery  in  Newbrough^  by  indenture,  dated  the  twenty-  ^afinefi.  Crock. 
fcvcnth  of  June  1721,  demifed  the  faid  tithes  to  the  plaintiflFfor  j^^'"**^'"'*' 
twenty-one  years,  at  twenty  fhillings  a-year  ;  that*  the  defendant     *^ 
occupied  divers  lands  in  the  village  of  Eajlnefs^  and  had  feveral 
titheable  matters  thereon,  but  had  refufed  to  pay  to  the  plaintiff 
the  fmall  tithes  and  tithes  for  the  herbage  thereof  (a) • 

(a)  The  defendant  demurred  to  the  on  the  eighteenth  of  May  1723*  when 

bill,  alledflring  for  caufes  of  demurrer,  the  Court  were    divided  in  opinion  : 

that  the  plaintiff  had  not  fet  forth  how  Montague,    Chief  Bar  on  ^  and  Gil- 

^lUiam  Rtdmam^  who  appeared  by  the  bbrt    being  for  over-ruling  it,  and 

bill  to  be  a  layman,  became  en  tided  to  Paici    and    Pag  a    for   allowing    it. 

the  tithes  demanded ;  whether  by  grant.  Whereupon,  according   to  the  couri'e 

prefcription,   or    otherwife  ;  or  what  and  pra^ice  of  the  Court  in  fuch  caies, 

eftate  the  &id  IViUiwm  Redman  had  in  the  demurrer  was  ordered  to  be  ovcr- 

the  {aid  tithes ;    or  whether  he  had  ruled,  and  that  the  defendant  (hould 

power  to  deaife  the  fame  ;  or  that  any  put  in  his  anfwer.     Frdm  this  order  the 

eftate  in  the  &id  tithes  did  or  could  pafs  plaintiff  appealed  to  th a    House  or 

from  the  faid  Wuiiam  Redman  to  the  Loans  ;  but  the  appeal  was  diiiniffed. 
pUintiff.    The  demurrer  was  argued 

Vol.  II.  T  Th« 
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Tayloi  The  defendant  admitted  the  plaintiff's  title,  and  faid,  that  Wm 

agaihft  Redman  was,  in  his  own  right,  or  in  truft  for  his  children,  entitled 
Crathoens.  ^q  ^Yic  tithes  of  corn  and  hay  within  the  villages  and  hamlets  afore* 
The  defendant .  faid  ;  that  the  plaintifFhad  a  leafe  thereof  from  the  faid  tf^,  Red^ 
•j^its  the  plain-  ,^^  •  and  hc  confcffed,  that  he  was  owner  and  occupicr  offevcral 
the  *£rtMtitbft^-  lands  in  EaJ}nffs\  and  that  the  plaintiff  had  taken  the  great  tithes 
but  fays,  that  thereof ;  but  he  denied  that  any  other  tithes,  except  the  tithes 
the  ownen  of  of  corn  and  hay,  had  ever  been  paid,  or  were  due  in  kind,  for 
hrmlcti"  a*^""?  ^*^y  ^^'^^^  *"  Eajiv.ejs,  Croohbolme,  and  Soutbholme  j  but  that  a 
e!.  si  a-^tarlo  Y^'^rly  fum  of  three  pounds,  fix  (hillings,  and  eightpence,  had 
the  Duke  of  immemorially  been  paid  to  the  Di^ke  of  Ntwcajllt^  or  to  thofe 
Nttvcaflic  J  and  under  whom  he  claimed,  in  lieu  of  the  fmall  tithes  within  the 
fame'-  '^'"ad^*  Village  oi Eajltiefs  ;  and  therefore  hc  infifted,  that  his  cftateat 
licu*^  \i^\maU  ^J^^^fi  was  frec  from  the  payment  of  fmall  tithes. 

itthtt* 

The  caufe  ad-       The  plaintiff  replied  ;  the  defendant  rejoined;  and  divers 
jourr.cd.  witneffes  were  examined  on  both  fides  5  and  the  caufe  came  on 

to  be  heard  on  the  fixth  oi  Juij  laft  \  but  the  plaintiff*  not  beiDg 
able  to  produce  the  will  oilVatkinfon  Sotheby^  it  was  ordered  to 
ftand  over  upon  payment  of  the  coAs  of  the  day  \  and  it  now 
came  on  again  upon  the  defendant's  requefl  ;  slnd  upon  reading 
the  afHdavit  of  fervice  of  fuhpoena  to  hear  judgment  upon  the 
plaintiff ;  and  no  counfel  appearing  for  him  ;  and  reading  the 
faid  bill  ; 

The  b'.lidlfmif.      The  Court  difmiflcd  the  bill  with  cofls. 

fed. 

HriAi'YTraM  Ralph  agaiujl  Lady  Petre;  et  e  Contra. 

13.  Gko.  I. 

EJJexj  6tb  February   1726. 

The  rt^or  of  'TlIE  reftor  oi  Ingatejone^  in  the  county  of  EJexj  claimed  all 
Ingarfprcy     in    *    the  great  and  fmall  tithes  arifing  within  the  parifh. 

EjJ'cxy  claims  all 

gitrai  and  fmall  tithes  in  kind. 

The  defrndartt  The  defendants  admitted,  that  the  plaintiff  was  entitled  to  the 
lay,  that  all  their  great  and  fmall  tithes,  to  Eajler  offerings,  and  to  all  duties  ' 
^i'aZld  "were  ^'"^^^^S  w'>t^»n  thc  parifli ;  and  they  feverally  fet  forth  what 
paTfei  'of  '^u'le  ^^"^*  ^^'^^Y  ^^^  therein,  and  what  tithcable  matters  they  had 
m^T\ot  oi  hgatf  theron ;  and  ftated,  that  the  faid  lands,  except  Hayfield^  had 
/«»« f  immemorially  been  part  of  the  tnanor  of  Cinge  Ahejfe^  otherwife 

Ingerjicney  otherwife   Gingeai  Frtram^   otherwife  Ginge  Petre\ 
that  the  faid  ma-  that  the  faid  manor  was  part  of  the  poficfiions  of  the  monaffery 

"l'cc^"tt  ^71  °^  ^^^  ^'^""S^"*  ^^^^'^  -^^^^  iJ/^ryand  5/.  EtMburgh  of  Barlung, 
nwnafttry  of  ^^  ^^^^  county  of  EJJ'ex  5  that  the  faid  monaftcry  and  the  lands 
St.  Edeikufik,  thereto  belonging,  on  the  fourteenth  of  November^  in  the  thirty- 
aod  came  to  ihc  firft  year  of  Henry  the  Eighth^  were  furrendered  ijito  the  hands 
crown  byiht  31.  of  the  faid  king,  indue  form  of  law;  and  were  by  the  flatutc 
.  c.  13.     ^^^  ^^^^^  g^  ^^  ^^^  vcftcd  in  the  faid  king  j  that  by  virtue  of  a 

claufc 
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claufe  in  the  faid  aA|  he  and  all  claiming  under  htm^  were  to        Ralph 

hold  the  fame  difcharged  from  the  payment  of  tithes,  in  the  ^  ^y'^p^ 

fame  manner  as  the  faid  late  monaftery  had  held  the  fame  -,  that      ,^  ^  Co«^a.^' 

King  Henry  the  Eighth,  by  letters  patent,  dated  the  fifteenth  of 

Hecemier  in  the  fame  year,  granted  the  fame  to  the  anccftors  of 

the  defendants,  the  ladies  Petres ;  and  that  there  had  been  im-  ^  tjb-^t^ 

memorially  paid  to  the  rejlors  pf  Ingatefione^  an  ancient  tnodus  g„odus  of  lot.  a. 

of  forty  ihillings,  by  half  yearly  payments,  at  Michaelmas  and  ytui 

Lady  Day,  in  lieu  of  all  tithes  arifing  from  and  out  of  the  faid 

lands,  except  Hayfield ;  that,  before  the  diflblution  of  the  faid 

monaftery,  the  abbefs  and  convent  had  immcmorially  held  the 

faid  lands,  except  Hayfield,  difcharged  from  the  payment  of 

tithes  in  kind  ;  and  that  the  defendants,  on  paying  the  faid 

modus  of  forty  (hillings  to  the  reftor  of  the  faid  reflory,  ought 

to  hold  and  enjoy  the  fame  fo  difcharged  from  the  payment  of 

tithes }  that  the  faid  lands  were  included  in  a  park  known  by  that    they  are 

the  name  of  Ingatejlone  Old  Park  ;  and  that  there  had  not  been  ^rtof  r«^*/r/«« 

any  tithes  in  kind  ever  paid  for  the  fame.     The  defendants  alfo     ^'^  * 

ftated,  as  to  Hayfield,  that  the  fame  formerly  belonged  to  a  farm  ^^^^'^^"^ 

called  Bacons,  but  that  it  had  lately  been  added  to  the  faid  park,  caUedi?aAMu,and 

the  fame  lying  contiguous  thereto ;  that,timeout  of  mind,  before  isoniyfubjcato 

the  faid  field  was  divided  from  the  faid  farm,  no  tithes  in  kind  *  ""^^  ^  i^* 

were  ever  paid  for  the  fame,  but  only  a  modus  of  ten  Ihillings  ■'X**'** 

a-year,  by  half  yearly  payments  at  Afichaelmas  and  Lady  Day, 

in  lieu  of  tithes  arifing  from  Hayfield,  and  which  fum  had  been 

conftantly  received  by  the  plaintiff's  predeceiTors,  refiiors  of  the 

faid   rectory.    They   alfo   ftated    that,    in  an   ancient    book 

amongft  the  evidences  of  the  family,  there  are  contained  very 

many  receipts  from  the  reflors  there,  for  the  faid  refpeAive 

modufes  of  forty  (hillings  and  ten  (hillings. 

The  defendants  filed  their  crofs  bill  againft  the  plaintiff  Ralph,  The  defeiidartt 
fetting  forth  the  matters  before  contained  in  their  anfwers,  and  ^^  ^(^^^  ^ 
therein  praying  that  the  faid  refpeAive  modufes  might  be  efta-  laid  modmfiu, 
blifhed  by  the  decree  of  this  court. 

The  rcftor  put  in  his  anfwer,  and  infifted  upon  his  right,  7^*  "wT^h" 
asreftor  of  the  parifli,  to  the  tithes  of  the  faid  grounds  in  kind;  jJ^t'^ijIJIUjinilSd! 
to  which  refpeftive  anfwers,  the   plaintiffs  in   the  refpeftive 
caufes,  filed  feveral  replications,  and  the  defendants  their  re*- 
joinders ;  and  witneffes  were  examined  therein ;  and  upon  full 
debate  of  the  matter ; 

The  Court  directed,  that  the  feveral  modufes  infifted  on  by  An  iffue  diira- 
thc  defendants  In  thdr  anfwers,  and  in  their  crofs  bill,  be  tried  ed  to  try  ihc  «». 
mt  law  \  Redfh,  the  phintiff  in  the  original  caufe,  to  be  plaintiff  "^^ 
at  law. 

Now,  on  the  ninth  of  December^  1 7  2  7 ,  t  he  counfel  for  th  c  defend-  xhe  phintlff  re- 
intsintheoriginalcaufcinformedtheCourt,thatthercdtorhadnot  fiifea  tpirjr  the 

T  a  thought  <*«• 
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Ralfh        thought  fit  to  bring  any  aftton  to  trv  the  faid  moduftst  amf 
thny^^TruM,  •  t^^crcfore  prayed,  that  the  faid  modufes  might  be  takcn/wcwj^;^ 
r/  i  Contra.  *  the  complainant's  clerk  in  court,  having  had  due  notice  of  this 
motioni  and  the  plaintiff  not  oppofing  the  fame. 

t^^mMUt  trt  The  Court,  upon  reading  the  faid  recited  order,  ordered^ 
token /r.cy^«.  ^^^^  ^j^^  ^^jj  ^^^^j-^^Y>c  taken  fro  con/effb  ;  the  faid  plaintiff  not 

having  proceeded  to  trial. 

EAtTifcTEUM,  Lawrence  a^ainff  Yeates  ;  ef  i  Contra. 

13.  G«o.  I..  <:>      -^ 

Gloucejlerjhlrey  Sth  May  1727. 

The   vicar    of  ^HE  vlcar  o{  Brochivorthy  in  the  county  of  Gltmceftfr^  daimcd 

claimf  aJi  tithes,  ''''^hatfoever,  for  eight  years  laft  paft,  in  kind,  except  the 
except  of  corn  tithes  of  corn  and  hay. 

and  hiiy,  arifing^  on  the  eilate  called  Abbott* s  fFood^  on  a  meadow  called  Maiijmora,  a  dde  caHed 
the  Li//eyt  5   and  a  field  called  THjfetts,  with  the  little  OrcbarJ  thtnto  belonging. 

The  defendant  The  defendant  admitted,  that  the  plaintiff  was,  as  vicar  of  the 
fays,  that  the  vi-  parifh,  entitled  to  the  tithes  of  wool,lambs,and  to  all  other  tithes, 

car  IS  not  enti*  •      . 

tied  to  tiie  tithes  ^^^^P^  ^he  tlthes  of  com,  hay,  and  wood,  or  to  fome  modus  in  lieu 
of  either,  corn,  thereof ;  and  that  he  held  a  mcfluage  and  lands  called  Jbktfs 
bay,  or  wood.     Wood^OT  Broclnvorth  Park ;  a  meadow  called  Manfrmres^  formerly 

confiding  of  two  clofes,  but  now  lying  open  ;  a  clofecalled  Tr^^ 
petfs  \  a  little  orchard,  which  was  part  of  the  faid  clofe  ;  and 
a  meadow  called  the  Lil/eys,  which  he  rented  ;  and  he  fet  forth 
what  titheable  matters  and  things  he  had  thereon :  but  he  infifted 
that  he  was  not  obliged  to  pay  any  tithes  in  kind  for  the  fame,  or 
any  thing  in  lieu  thereof,  to  the  plaintiff;  and  that  no  vicar  bad 
ever  received  any  tithe  in  kind,  or  any  thing  in  lieu  of  the  fame  ; 
that  the  eftate  for  that  the  meffuage  and  lands  called  Abbott's  Woods  or  Broci- 

irw  ^^tiw^  ^'^^^  '^^'■*'  ^^^^  heretofore  parcel  of  the  manor  of  Dni/e 
merly  partofthe  Gourt,  in  Brockworth^  and  formerly  part  of  the  diffolved  abbey 
manor  of  Dreife  of  Saint  Petals ^  in  Gloucejier ;  that  the  faid  abbey  was  one  of  the 
Courty  and  par.  greater  abbies  ;  that  the  fame  came  to  the  crown  by  the  ftatate 
ofjfprt^f^d  3'--^^^-3'  c-  13. 5  that  the  abbot  and  convent  of  &.  Pete^shzi 
having beeiilield  iinn^cniorially,  and  at  the  time  of  the  diffolution,  held  and  cn- 
titbc  free,  at  the  joycd  the  fame,  freed  and  difcharged  from  the  payment  of  any 
tin.e  of  the  dif-  tithes  in  kind,  or  any  thing  in  lieu  thereof;  that  the  faid  met 
faid^bbl:  ""^  ''^^  ^"^^  ^"^  ^^"^^  ^^  veiled  in  the  crown,  free  and  difcharged  from 
free*  frolrjr^thc  **'^^^5>  ^^^  ^^^^  ^^^^^  h^cn  fo  enjoycd  ;  that  the  fame,  by  letters 
piymentof  tjthej  patent,  dated  the  fourth  of  September^  the  thirty-third  year  of 
by  viriuc  of  the  King  Henry  the  Eighth^  were  given  and  granted  to  J*  Wakeman^ 
ftatute, 31. ifrA.  then  Bijliop  of  Gloucejter^  and  his  fucceilbrs  for  ever;  and  had, 
•  *"  '3-  ever  fince  been  from  time  to  time  granted  by  leafes  for  lives 

by  the  bifhops  of  Gloucejier^  and  held  by  their  leffees  and 
tenants,  tithe  free,  and  no  demand  ever  made  for  the  tithes 
thereof  except  by  the  plaintiff;  and  that  the  faid  mefiiiage  and 
lands,  fo  difcharged  of  tithes,  were,  by  Icafe,  dated  the  nine- 
teenth 
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tecnth  of  OBober  1703,  dcvifed  to  W.  Guife^  and  his  heirs,  &c.     Lawkxncs 
rnider  which  the  defendant  held  the  fame  difcharged  as  afore*         ^z^*"]^ 
faid.    The  defendant  further  ftated,  that  the  clofcs  called  Man/-      J*  cl"  ' 
maresy  Trippetts^  and  the  Little  Orchard  thereto  belonging,  were         '    **"^* 
and  arc  paYt  of  the  demefncs  of  the  faid  manor  of  Brocknvorth  ;  ^^^^  meadow 
that  the  fame  with  the  tithes  thereof  were  part  of  the  pof-  ^,,,  ,x^r{\ 
lemons  of  the    late    dinolved   priory   of  Lantoony,    m    the  called  Tnffetts  \ 
faid  city  ;  that  the  faid  priory  was  one  of  the  greater  monafte-  uid  the  nttU  Or, 
rics,  and  having  come  to  the  crown  by  the  ftatutc  31.  Hen,  8.  '^"^  adjoining, 
c.  13.  were,  by  letters  patent  dated  the  twenty-'fixth  of  June  j^^J*i^^ 
in  the  thirty-fecond  year  of  Henry  the  Eighth^   granted  to  y.  the    manor   of 
Guife,  and  his  heirs,  and  by  feveral  conveyances  and  defcents  Jfnckzvtrthf 
were  now  vetted  in  Sir  John  Guife ;  that   Sir  John  Guife,  by  ^^ch  was  for. 
indenture  m  February  1708,  demifed  the  fame  to  the  faid  W.  "^^1^!^^^^^ 
Gutfey  and  his  heirs,  &c.  for  three  lives,  under  which  the  de-  y,x\ory  of  Z^n- 
fendant  claimed  the  fame  \  and  he  infifted,  that  the  fame  had  tbony,  and  titiit 
been  enjoyed  without  the  payment  of  any  tithes,  or  any  thing  free  j 
in  lieu  thereof  ;    and  that  no  demand  had  ever  been   made 
for  tithes,    except  by  the  plaintiff!     The   defendant   further  ^^  ^^^^  f^  '^ 
iniltted,  that  all  the  faid  lands  and  tenements  held  by  him,  dofe  caUcd  the 
except  the  clofc  called  the  Lilleys^  were  legally  difcharged  from  ^/«jf',  there  is  a 
the  payment  of  tithes,  or  any  thing  in  lieu,  as  aforefaid ;  and  '"^'  ^  3«'  f- 
as  to  the  Lilkys^  he  infifted,  that  no  tithes  in  kind  had  ever,  Jj^'^of'tbc  fmaJi 
during  the  memory  of  man,  been  paid  for  the  fame,  but  that  tithes  thereof  $ 
three  (hillings  a*year,  and  no  more,  had  been  immemorially 
paid  to  the  vicar,  as  a  modus  in  lieu  of  all  vicarial  tithes  ;  and  he 
averred,  that  he  had  often  tendered  the  fame  to  him.    The  and  pleads  a  tca« 
defendant  admitted,  that  he  had  not  paid  any  Eajler  offerings^  der  of  what  was 
and  tendered  to  the  plaintiff*  twopence  a-piccc  for  himlelf  and  ^"«  ^  ^fi^ 
his  wife  for  each  year.  ''^'"•^'• 

The  defendant,  with  others,  filed  their  crofs  bill  JLgiinR.  Law*  ^hc  dtfendant 
ren^e^  and  iniifting,  that  the  faid  lands,  &c«  were  exempted  aies  acrofsbtii 
from  the  payment  of  tithes,  prayed,  that  they  might  be  quieted  to  eftabiuh  the 
in  the  faid  rcfpcftivc  premifes,  and  that  the  modi4S  of  three  ««"»?««<»«  «»<* 
(hiUings,  for  the  tithes  of  the  LUleys,  might  be  eftabliflbcd,  «»**/««. 

The  vicar,  in  anfwcr  to  the  crofs  bill,  admitted,  that  the  The  Yicar  ad- 
priory  of  Lantbony  was  one  of  the  greater  diffolved  monafteries;  ^j*!/*^/'"^ 
that  the  manor,  lordfliip,  arid  tithes  of  Brockworth,  had  come  ,^rt  of  the  manor 
to  Henry  the  Eighth  ;  that  the  tithes  of  the  demejne  lands  thereof  which  belonged 
belonged  to  the  priory  \  that  they  were  granted  by  Henry  the  to  the  priory  are 
Eighth  to  John  Guife  \  but  not  the  fmall  tithes  of  other  demefnc  ^^^^^  \^^ 
Umls  5  and  that  the  laid  lands  are  now  vetted  in  Sir  John  Guife,  Juhesf^'^tiiro- 
but  not  the  fmall  tithes  of  other  demefnes,  nor  the  nnall  tithes  ^ther  parts  of /^ 
of  fuch  lands  in  Brockwarth,  as  were  let  with  the  faid  demefncs  demefaes,  and  for 
belonging  to  the  faid  priory  of  Lanthcny.  The  vicar  further  {Jj^^!  >»"<*«  ^ 
ftid,  that  he  believed,  that  Sir  John  Guife  w:xs  the  then  owner  ^^^  ^^ 
of  the  faid  manor  and  demefnes,  and  that  he  and  his  tenants  were  let  to  te* 
bid*  held  the  famCj  aad  the  whole  tithes  thereof  without  in-  nantsatthetimo 

T  3  tcrruption  j  <rf«i»«<iiiroiutioni 
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Lawk t  vex  teiTuptioo ;  and  that  the  faid  lands  did  belong  to  the  faid  priorjr^ 
Yif  Ti«  *^  appears  by  a  terrier  in  the  firft  fruits  office,  taken  the  twcn- 
ef  e  Contra,  ty-fixth  year  of  Henry  the  Eighth  5  but  he  infifted,  that  no  other 
th^t  fuch  lands  ^^^^  ^^^^^  are  exempted  from  the  payment  of  vicarial  tithes ; 
as  belonged  to  and  that  although  the  land  belonging  to  the  faid  priory  may  be 
the  priory, which  called  demefne  lands y  he  is  entitled  to  have  vicarial  tithes  for  the 
^l^^/liS*  ^^^^'  ^^^  ^*^^'"  further  faid,  that  Manfmores  and  rrippots 
U^S9 '  are  not  '^^^  ^cre  granted  by  Sir  J.  Guifi  to  the  faid  W.  Gwfe^ 
tithe  free  ;  aod  ^^ith  the  great  tithes  thereof,  but  not  the /mall  tithes  \  and  that 
he  denied  that  he  had  never  heard  that  the  fame  were  the  demelnes  of  the 
S^'i*  *  rt  "™^"°'*  ^^  JJwiworfA.  He  denied,  that  the  faid  JF.  Guife  had 
of  the  denM^  ^^^  ^^^  '^^^  '^^  meadows  and  orchard,  and  the  faid  dofcs 
of  the  manor  of  called  Abhatfs  Woody  or  Brockworth  Parky  difcharged  from  the 
£rtekvMiy  ;  or  payment  of  tithes.  The  vicar  further  anfwered,  that  the  abbot 
fii^*  of  'a  p*'  ^"^  convent  of  the  monaftery  of  Saint  Petery  in  Gloticefltr,  were 
ter'^  was  Wfed  ^^^^'^^  of  ^^c  manor  of  Droi/e  Courty  with  the  appurtenances,  but 
c»f  the  tithes  of  ^^  denied,  that  they  were  feifed  of  the  tithes  thereof,  or  that 
the  eftate  called  their  tenants  had  held  any  part  of  the  faid  manor  freed  from 
jibbmu  H^yod 'y    tithes;  or  that  the  faid  manor,  by  the  diflblution  of  the  faid 

monaftery,  had  come  to  the  Crown  fo  difcharged  %  for  that  the 

fame  being  one  of  the  greater  abbies,  diflblved  by  the  faid  ftatute^ 

it  could  only  come  to  the  crown  in  as  ample  a  manner  as  the 

,  abbot  had  held  the  fame  \  and  he  infifted,  that  the  owners  of 

by   'ti.  *  Hm,  feveral  of  the  lands  of  the  faid  abbey  had  paid  tithes  for  the 

S     c   13.    it  fame  in  many  places.    He  further  faid,  that  the  manor  of  Dro^ 

couM  only   be  Court,  with   its  appurtenances,   was  granted  to  the  Biflfop  cf 

enjiycd  by  the  GVwf5/?tfr,  andhisfucccffors  5  but  denied,  that  the  lands  were  fo 

crown*  fn    the  g""^^^  difcharged  of  tithes  i  for  that  the  tenants  of  the  faid 

fame  way  as  the  nianor  had  yearly  and  immemorially  paid  tithes,  both  impro- 

priorhadheJdii;  priate  and  vicarlal,  for  the  fame,  after  the  rate  of  fourpence  in 

and  claims  4d.  *^^  pound,  according  to  the  yearly  rent,   in  the  fame  manner 

in  the  pound  on  ^s  all  Other  landholders  in  the  faid  parifh  had  uniformly  and 

the  yearly  va-  conftantly  done.    He  alfo  admitted,  that  the  meflnage,  little  or- 

^*  *  chard,  and  three  clofes  aforefaid,  are  Bifhofs  lands^  but  he  denied, 

that  they  were  held  with  the  manor  of  Droi/e  Court y^nd  infifted^ 
that  they  had  been  leafed  out  to  different  perfons  by  the  Bijbopy 
time  out  of  mind.  He  admitted  the  grant  or  leafe  by  the  Bifbop 
to  W.  Gui,e^  and  tliat  the  plaintiff  Dorothy  Guife  had  no  other 
lands  in  the  parifli.  He  alfo  faid,  that  the  plaintiff  Jehnfon 
was  entitled  to  the  clofe  called  the  Liileysy  and  had  demifed  the 
fame  to  the  plaintiff  Teates^  and  that  no  tithes  for  the  fame  had 
been  paid  in  kind,  for  that  the  fame  had  always  been  mowed 
or  grazed  ;  and  the  occupiers  thereof  had  immemorially  paid 
to  the  vicars  fourpence  hi  the  pound  of  the  yearly  value  thereof 
for  x\\tjfnall  tith^  \  and  that  the  defendant,  having  compounded 
with  him  for  tlie.  fame,  had  paid  him  three  ihiUings  and  two- 
and  denies  the  pence  yearly,  for  the  tithes  thereof;  and  he  faid,  that  he  never 
v^ui  as  to  tu  ji^j  iiiiiiled  on  the  payment  of  three  flxiliings  a  year  as  a  modus 
^"'^''  4  .  for 
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for  the  faid  clofe  called  the  Lilleys,  till  this  fuit,  but  only  on  the     tAwiiHci 
faid  compolition  of  fourpcncc  in  the  pound.  y^^Et 

The  plaintiffs  in  each  of  the  faid  caufes  replied  5  the  defendants  '    " '  Contra 
rejoined;  ;ind  divers  witxieffes  were  examined  on   both  fides;  The  evidence 
and  upon  reading  the  depofitions  of  feveral  witneffes  on  both  "***' 
fides ;  and  on  long  debate  of  the  matter  ;  and  upon  reading  the 
faid  grants  to  the  Bj/hop  of  Gloucefier,  dated  the  fourth  of  Sep^ 
tember^  in    the   thirty-third    year   of  Hinry  the  Eighth  \    the 
grant  to  John  Giafe^  dated  the   twcnty-fixth  of  June^  in  the 
thirty-fecond  year  of  Henry  the  Eighth ;  the  leafe,  dated  the 
fevcnth  of  February   1703,  made  by  the  faid  J.  Gui/e  to  W. 
Gki/e,  of  the  two  meadows,  called  Man/mores  and  Trippetts  to- 
gether with  all  the  tithes  thereof} 

The  Court  was  of  opinion,  that  the  vicar,  notwithftanding  ^^^^'^  ^^odt 
the  matters  and  things  in  the  original  *///,  and  Che  anfwer  to  the  ^^!^"l^^  ,^ 
cro/s  mi,  mentioned,  had  no  right  to  znyfmall  tithes^  arifing  on  ^Tr/e    q^tbarJ, 
the  refpeAive  lands,  formerly  part  of  the  pofleffions  of  the  priory  declared  to  be 
ofLanthony,  and  the  late  diflblvcd  monaftery  of  Saint  Peter,  titbcfiree. 
m  Gloucefter* 

The  Court  was  alfo  of  opinion,  that  the  modt4s  of  three  r^^^   ^^^  ^j. 
(hillings  a-year,  in  lieu  of  all   tithes  for  the  Lilleys,  was  well  31.  a-yeara*  10 
proved  ;  and  that  therefore  the  vicar  was  not  entitled  to  the  the  Ldltyi  de. 
tithes  in  kind  arifing  on  the  faid  clofe,  but  to  the  faid  modus  of  «**»«*  tf*^ 
three  Ihillings  a-year  only^  in  liqu  thereof. 

The  original  bill,  as  to  the  whole  demand  for  the  tithes  The  originar  bill 
therein,  was  accordingly  difmifTed  with  colls  j  and  Dcrothy  ^^^^^  ^»^ 
Gwfe,  Henry  Guife,  and  their  tenants,  decreed  to  hold  and  enjoy  ^j*^^  ^^^^^ 
the  faid  mclTuage  and  lands,  called  jibbotfs  Wood,  other^ifc  ^^^^^td  in  the 
Brochwerth  Park,  Manfmore,  Trippetts,  and  the  Little  Orchard,  enjoyment  of 
dear  of  all  tithes  payable  to  the  vicar  of  Brockworth,  or  any  their  eftatet. 
thing  in  lieu  thereof,  and  be  quieted  in  the  poffeflion  thereof 
accordingly* 

The  Court  alfo  ordered  and  decreed,  that  the  plamtiff  Joi«-  fj^l^jf^"^^ 

fin,  and  his  tenants,  fhould  hold  and  enjoy  the  Lilleys  free  from  ^   p?yi2g**tht 

the  payment  of  any  tithes  in  kind  to  the  vicar,  upon  the  pay-  .,^^. 

Bient  of  the  modus  of  three  fliiUings  a-year  ;  and  that  the  faid  au  the  mattert 

mdus  be  eftablilhed  j  with  cofts  as  to  all  the  mattery  contained  ^«^^^^»  ?»*?. 

•    ^i-  r  i^»M  eftabUmcd  with 

m  the  crofs  bill.  ^^^^ 

The  Court  alfo,  as  to  the  Eajler  offerings,  demanded  by  the  No  decree  fcr 
original  biU,  did  not  think  fit  to  make  a  decree  for  the  fame  ^fi^  ^^«nL* 
only.  ^^* 

Tho.  Pengellt. 

B.  Hale. 
Law.  Carter* 

J,  COMYNS. 
T  4  CUTHBSRT 
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CuTHBERT  againjl  Pleydell. 
Wlltjbire^  ^tb  May  1726. 


The  vicar  of  HPHE  vicar  of  Cricklade  St.  Sampfon  (a),  in  the  county  of  WUts^ 
Cruhlade^  ia  ^  ftatcd  by  his  bill,  that  in  Afichaelmas  Term,  in  the  fixth  year 
impri,  chims  of  Charles  the  Firfi^  on  heariug  the  caufe  of  ihe  Attorney  General 
hcuo"  thcfiiwS^'  ^^  Earl  of  Hertford  and  others,  who,  as  lords,  freeholders, 
tithes  of  that  ^^^  tenants  of  feveral  manors  and  lands  adjoining  to  his  majefty's 
ptrcofthcFar^/r  foreft  of  £r/iy</(0//|  claimed  feveral  lands,  commons,  and  privileges 
•f       SrayJon,  Jq  ^hc  faid  forcft,  touching  the  right  of  the  king  and  his  farmcn 

^rift  ©rcl^  *^  ^°^^°^^  ^^^  ^**^  **^''®^»  *"^  *'^^  '''g*^^  ®^  common  which  the 
tsJt,  porfajuit  freeholders  and  tenants  had  therein,  as  alfo  in  refpeft  of  what 
to  a  decree  made  tithes  were  or  {hould  be  payable  for  the  foreft,  by  his  majefi/s 
in  the  6th  Car.  farmers,  to  the  vicars  of  Cricklade  aforefaid,  it  was  declared  and 
li  .^A^ia^'  decreed,  that  all  thewafte  and  inclofed  grounds  in  the  ForeJ 

that  the  defend-  ,  .'        .   «_,   /..,        .  »         r        ^  .^l-'' 

anti  had  not  '^^^^  "IS  majefty  s  loil  and  own  demelnes,  except  as  therein  was 
paid  him  the  excepted ;  and  that  his  majefly  and  his  farm^s  might  lawfully 
whole,  oTydur-  inclofe  and  improve  the  fame:  and,  to  the  cncithat  feme 
ingthelaiiyeai^  provifion  might  be  had  out  of  the  foreft  to  enlarge  the  revenue 
(Jd^tL-yur.    of  THE  Church  (within  which  parifli  a  great  part  of  the  Foreft 

did  lie),  according  to  his  majefty's  pious  care  in  that  behalf,  67 
fettling  on  the  incumbent  or  vicar  a  certain  yearly  allowance 
to  be  paid  in  lieu  of  all  demands  of  tithes  demandable  or  paya- 
ble  from  his  majeft/s  farmers  or  aiSgns,  or  the  tenants  or  oc« 
cupiers  of  the  faid  lands,  it  was  further  decreed,  that  from 
thenceforth  forty  pounds  a-year  ihould  be  yearly  paid  out  oithe 
Forefii  by  the  faid  farmers  and  occupiers  to  the  vicar  for  the 
time  being,  quarterly,  at  the  vicarage  houfe  in  Cricklade  \  and 
that  THE  Crown,  and  the  tenants  and  farmers  under  the 
crown,  fhould  hold  and  enjoy  the  Foreft,  freed  and  difchargcd 
of  all  tithes  -,  and  that  the  faid  decree  fhould  be  of  force 
againft  all  perfons  who  had  or  fhould  have  any  intereft  in 
the  premifcs  \  that  in  purfuance  of  the  decree  the  farmers 
and  occupiers  under  the  crown  had  conftantly  paid  the  forty 
pounds  a-year  to  the  vicar  of  Cricklade,  for  the  time  be- 
ing, at  the  time  appointed,   until  the  plaintiff  became  vicar  \ 


(a)  On  the  aad  j4/fnli67XytmeJFle0j, 
who  was  at  that  time  vicar  of  this  pa* 
rlfti,  filed  his  bill  in  the  court  of  exche- 
quer againft  Arebcr,  claiming  for  eight 
years  prior  to  the  bill,  the  fmall  tithes  of 
a  parcel  of  ground  called  Arcbtrs  Hame^ 
lying  in  Small  Mtad^  in  the  faid  parifli. 
'1  he  defendant  faid,  that  no  ttthes  had 
been  paid  for  the  fame  for  fifty  years 
then  lail  paft  ;  that  this  piece  of  ground 
together  with  feveral  other  grounds, 
caUcd  tbi  Hamtt,  had  been  iminemo- 


rially  held,  by  their  refpedive  ownen» 
tithe  free ;  and,  upon  opening  the 
pleadings,  the  defendant's  counfel  io- 
lifted  that  the  vicar  enjoyed  a  piece  of 
ground  called  tht  Flcar'*  Hamt^  in  lieu 
of  all  fmall  tithes  arifing  on  ibe  Hama» 
An  iifue  was  direded  to  try  this  fad, 
and  a  verdid  being  found  forthp  vicir, 
the  defendant  was  decreed  to  pay  the 
fmall  tithes  for  Archtr'i  Ham%  for  the 
time  demanded  by  the  bill. 


and 
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and  that  the  vicar  for  the  time  bang  had,  by  fome  cuftom.  Cut « but 
prcfcription,  grant,  or  other  lawful  ways,  immemorially  re*  „  *^^V 
ceived  and  was  entitled  to  have  and  receive  forty  pounds^  '■^'^^■tt* 
in  lieu  of  all  tithes  of  the  Improved  and  inclofed  lands  in 
the  pari(h  ;  that  the  plaintiff  about  fixteen  years  fince  had 
been  lawfully  prefented  vicar,  and  had  duly  difcharged 
the  cure  there,  and  thereby  become  entitled  to  the  faid 
forty  pounds  a-year  i  that  fuch  part  of  the  improved  and  in. 
clofed  for  eft,  as  lay  in  the  faid  pariQi,  had,  ever  fince  the  plain- 
tiff became  vicar,  been  in  the  poffeffion  of  the  defendants,  and 
the  plaintiff' ought  to  have  been  paid  the  fame,  according  to  the 
dire&ion  of  the  decree ;  that  the  defendants,  to  defeat  the 
decree,  had  not,  fince  the  plaintiff  became  vicar,  paid  him  any 
more  than  thirty  pounds  a-year,  and  the  laft  year  had  paid 
him  nothing,  they  pretending  that  what  they  had  paid  him 
was  as  much  as  or  more  than  their  ihares  of  the  forty  pounds 
a-year  amounted  to,  but  the  plaintiff  charged,  that  as  the  lands 
flood  liable  to  the  payment  thereof,  he  ought  to  be  paid  the 
fame  thereout,  and  the  defendants  tbemfelves  fettle  their  pro« 
portions.  The  bill  therefore  prayed,  that  the  defendants  might 
aiifwer  the  premifesi  and  the  plaintiff  be  relieved* 

The  defendants  anfwered,  and  admitted  the  decree,  and  fet  The  defendanu 
^rth  their  refpeAive  lands  and  the  proportions  of  the  faid  forty  in^ft  that  th^ 
pounds  they  had  paid,  and  faid  they  bad  duly  anfwered  their  *"^^  ^  ^^^ 
Ihares  to  the  plaintiff, and,  by  their  anfwers,  prayed  a  decree  o/in^  ^njT^m^ 
quiry,  on' what  part  of  the  lands  the  fame  had  been  abated,  fince  b^tthy,  is  to  th« 
the  firft  f(^ttlement  after  the  decree,  and  what  occafioned  the  de-  caufe  of  the  do* 
ficiency,  and  that  the  fame  (hould  be  laid  on  the  hnd  abated,       Aciency 

The  plaintiff  replied  }  the  defendants  rejoined  |  and  feveral 
witneffes  were  examined ;  and  upon  reading  the  decree  of 
Charles  the  Fir/i ;  and  upon  debate  of  the  matter  i  > 

It  is  ordered  bt  the  Court,  that  aj^cial  commffion  fhall  Affeciaicomwnf' 
iffuc  into  the  country,  under  the  feal  of  this  court,  direfted  to  ^*  *^"«<*  ^  *«• 
fuch  commiflioners  as  the  deputy  remembrancer  (hall  appoint,  ^JJ'b"  Znd  what 
to  inquire  who  are  the  feveral  farmers  and  occupiers  of  fuch  hnds'tliey  hotd* 
part  of  the  faid  inclofed  lands,  formerly  part  of  the  Forefi  of 
Braydcn^  which  lie  within  the  pariih  of  Cricklade  Su  Sam^on^  in 
the  county  of  WUts^  and  particularly  what  part  of  fuch  lands 
each  farmer  or  occupier  feverally  held  or  enjoyed,  and  of  what 
yearly  values  the  refpeftive  lands  fo  held  by  them  feverally  are  \ 
the  faid  deputy  remembrancer  to  appoint  the  time  and  place 
of  executing  fuch  commiffion  ;  and  the  cofts  to  be  referved* 

In  purfuance  of  the  faid  decree,  and  the  deputy's  certificate  a  The    oommif. 
j^icial  comtf^ion  iffued,  and  the  commiffioncrs  returned  their  ^^^l?^^^^ 
certificate,  and'  certified  the  different  lands,  and  the  refpeftive  *^**»"**^^' 
ihares  and  values  liable  to  the  payment  of  the  (aid  forty  pounds 
t^r  anmm^  as  fet  forth  in  the  faid  certificate* 

Upon 
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Cvrmwt        Upon  reading  the  faid  decree,  order,  and  certificate,  and  the 
H^        feveral  depofitions  taken  by  virtue  of  the  faid  commiffion,  ami 
The  certificatt    upon  debate  ot  the  matter, 

read 

The  deputy  or-  It  IS  ORDERED  BT  THE  CouRT,  that  it  be  referred  to  the 
dered  to  report  deputy  remembrancer  to  afccrtain  what  part  and  proportion  of 
elJA^^fedmt  ^^^  ^^^  pounds  pfT  anftumy  due  to  the  plaintiff  firom  the 
ovgMtDpay.      defendants,  each  defendant   ought   to  pay,  according  to  the 

number  of  acres  ^  his  occupation  }  and  what  is  due  from 
each  defendant  tq  the  plaintiff,  for  the  arrears  of  the  faid  forty 
pounds  per  annum,  according  to  the  like  proportion.  The  coils 
to  be  referved. 

The  deputy  In  purfuance  of  the  faid  decree,  the  deputy  remembrancer 
makes  his  re-  ^^^  ^^  ^^^^^  herein,  dated  the  twelfth  of  July  1 728  ;  and 
^^  now,  on  the  eighteenth  of  ytJy  1728,  upon  hearing  coanfel  on 

both  fides,  and  reading  the  decree  and  report } 

]^|*V^2f**  **      The  Court  ordered  the  report  to  be  confirmed,  and  the 

feveral  defendants  to  pay  to  the  plaintiff  the  feveral  funis 
reported  due  to  him,  and  all  the  defendants,  except  the  Wefi' 
woJfj  to  pay  to  the  plaintiff  his  cods  of  this  fuit,  to  be 
taxed,  but  the  faid  plaintiff  is  to  have  no  cofts  againfi  the 
defendant  Wejlnvood  \  and  that  ^he  feveral  defendants  fhall  for 
the  future  pay  to  the  plaintiff  forty  pounds  per  annum,  accordiBf 
to  the  proportions  in  the  faid  report  mentioned. 

E.  Hale. 
Law.  Cartek. 

J.  COMYNS. 


A  COL. 


A 
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or 
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Jones  a^aift/l  Clevsroek.  Tbiw.  rnutt^ 

I.  Cta  >• 

Divon/bire^  ^d  July  1 727. 

hpHE  reflor  of  Clovelfyy  in  the  county  of  Devw^  claimed  the  The  vt€tar  of 

^     tithes  of  herrings  taken  in  CloveUy  Road^  and  brought  in  C/m/Pr,  in  D*. 
boats  into  or  near  Chvelly  i&y,  between  the  twenty-ninth  of  JS^/** !'  *"*|* 

September  and  the  twenty-fifth  of  December  yearly,  that  interval  ^  ^  u^^mI 

being  the  feafon  for  the  herring  fifhery  i  and  he  ftated,  that  by  nih,  to  is.  in  e* 

immemorial  cuftom  in  the  faid  parifli  the  tithes  of  all  herrings  ytxj  los.  value 

landed  at  or  near  the  faid  key  are  to  be  paid  in  the  following  ^  t^tig' 

1  s^     r  •  brouaiit   into 

manner,  tnz,  that  every  Mendaj  mommg  an  account  or  compu-  ci^^uy  j^„  y^ 

tation  is  to  be  taken  of  what  the  fi(h  brought  in  during  the  the  fifliermen  of 

prececding  week  had  amounted  to  and  produced  ;  that  the  theporiihi  firft 

charges  of   what  they  called  a  forced   cop^    or  the  feventh  deduaing    the 

part  of  aU  the  fifh  fo  caught  or  landed,  is  to  be  then  deduftcd  ^^IZ^^Z^ 

therefrom  for  the  ufe  of  the  fifhing  boat  \  and  that  the  remainder  the  hemngi  fo 

is  then  to  be  divided  into  two  equal  parts^  one  of  which  is  brought  in. 
allotted  to  the  owners  of  the  nets  ufei  in  catching  fuch  fiflif 
and  the  other  to  the  crew  of  the  boat  in  whidi  fuch  fifli  had 
been  caught  \  and  that  out  of  every  twenty  {hillings  produced 
in  money,  or  to  the  value  thereof  in  fifh,  to  the  boat's  crews, 
oncfhillmg  is  to  be  paid  to  the  reAor  of  the  parifli^  in  lieu  of 

the 
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joNi«  the  tithe  of  fuch  fifh,  and  after  that  rate  or  proportion  for  a  left 
flf^wf/?  f^^  |.j^2jj  twenty  (hillings  ;  and  alfo  the  fame  out  of  every 
twenty  {hillings  produced  in  money,  or  to  that  value  in  fifh,  ta 
the  owner  or  owners  of  the  nets  ufed  in  fuch  boats  ;  both  pay- 
ments to  be  made  by  the  mafter  of  each  boat  in  the  morning 
of  the  fame  day  ;  and  that^  by  the  faid  cuftom^  the  redor,  on 
the  fame  Monday  morning  in  every  week  during  the  fifhing 
feafon,  is  to  read  prayers  fuitable  to  the  employment  of  fifher- 
men  ;  a  very  long  and  particular  prayer  for  the  profperity  of 
filhermen  ;  the  one  hundred  and  fifth  Pfalm  ;  and  part  of 
the  fifth  chapter  of  Saint  Luke ;  that  until  laft  year  he  had 
conftantly  received  fuch  cuftomary  payment  ;  but  that  the 
defendants,  who  were  maders  and  owners  of  fuch  boats,  now 
pretended,  that  there  was  no  fuch  cuftom,  and  that  they  were 
exempted  by  aft  of  parliament  from  the  payment  of  tithes.  The 
bill  therefore  prayed  that  the  teftimony  of  the  plaintiff's  wit- 
nefies  might  be  perpetuated,  and  the  faid  cufloms  eftabliihed  j 
and  an  account  taken  of  the  tithes  due  from  the  defendants* 

The  defendants  admitted,  that  the  plaintiff  was  reftor  of  the 
pnrifh,  but  denied  the  cuftoms  ;  and  (aid,  that  they  were  exempt 
from  fuch  payment  by  the  (latute  5.  E/iz»  c.  5.  and  the  ftatute 
10.  &  1 1.  IFilL  3.  c.  24.  and  prayed  the  benefit  of  the  faid  a£b. 

The  plaintiff  replied;  the  defendants  rejoined  j  andwitnefles 
were  examined ;  and  upon  hearing  counfel  for  the  plaintiff; 
and  reading  an  affidavit  of  fervic^  of  fuipaena  to  bear  judgment 
on  the  defendants  ;  and  their  anfwer  ; 

It  is  ordered,  that  the  cuftom,  as  fet  forth  in  the 
bilh,  be  eftabliflied  |  thftt  the  teftimony  of  the  plaintiff's  wit- 
neflef  be  perpetuated  i  and  that  the  defendants  account  nifi  for 
the  tithe  fifti,  according  to  the  faid  cuftom  ;  which  decree  was, 
en  the  twenty-fixth  of  November  1727,  made  abfolute  on  the 
non-appearance  of  the  defendants  ;  and,  on  the  nineteenth  of 
February,  the  deputy  made  his  report,  which  was  confirmed  with 
cofts. 

T»TN.  Ti»M,  GwAVAs  ap;ainfi  Kelynack, 

I.  Gio.  2.  ^ 

Cornwall,  ^d  July  1727. 

The  impropria-  HpHE  impropriator  of  the  parifh  of  Pawlyn,  in  the  county  of 
for  of  Peutyn,  in  -*•  Comwall,  which  adjoins  to  the  fea,  and  extends  into 
t^ticT'^to"  the  ^^^"^'^^''yy  and  has,  time  out  of  mind,  been  a  fifliing  town, 
tithes  cf  all  fifh  ^a^cd,  that  there  was  in  the  faid  parHli  an  immemorial  cuftom, 
cnncrht  in  that  every  pariftiioner  of  the  parilh,  and  others,  being  pro- 
-i/'w/i/'i  £aj,  or  prietors  or  occupiers  of  any  fifhing  boat  or  boats,  net  or 
tl^  h^ie*""^  ^^^^*  °^  ^^^^^  fifliing  craft,  which  have  or  hath  been  ufually 
phtic*  orboats  ^Jed,  moored,  or  kept  within  any  part  of  the  faid  rcftory  or 

nfu.!:  nioorcd  in  the  parifli,  excepting  filh  taken  for  Mt  «nd  6Q|  mcafcd  IQ  the  fleetcs  o(  Jeyan.^ 
^   c.  Kunb.  Z35.  z^^    S,  C.  3,  Bro.  P,  C  473« 

pari& 
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pariih  (at  the  times  when  they  ^re  not  u{ed  in  fifliing)  have 
immemorially  paid^  and  by  cuitotn  ought  to  pay  and  aniwer  to 
the  owners  and  proprietors  of  the  faid  reAory,  for  the  time 
beingy  the  tenth  part  of  all  great  and  fmall  fi(h  taken  or  caught 
in  the  faid  bay,  or  other  the  adjoining  fea  or  feas,  by,  in,  or  with 
fuch  boat  or  boats,  net  or  nets,  or  other  fifliing  craft  fo  ufually 
tied,  moored,  or  kept  within  the  faid  parifh  aforefaid  (except 
only  fuch  fifh  as,  being  fo  taken  as  aforefaid,  have  been  ufed  for 
bait  wherewith  to  take  other  fifh,  ani  except  alfo  fifh  meafed  in 
the  fleeves  of  certain  nets,  czilcd /eynes)y  of  which  no  tithes  are 
demanded  ;  that  the  defendants,  for  feveral  years  paft,  had  been 
parifhioners,  and  had  yearly  caught  pilchards  and  herrings  in 
Mounfs  Bay^  at  or  near  Saint  Ives,  Fowey^  Mevagiffey^  and 
other  fifliing  places  adjoining,  by  and  with  fifhing  cratt  ufually 
tied,  moored,  and  kept  within  the  faid  reftory  (when  not  aftually 
ofed  in  fifliing) ;  but  have  not  fet  out  the  tithes  thereof,  and 
have  refufed  fo  to  do,  on  a  pretence  that  there  is  no  fuch  cuftom. 
The  bill  therefore  prayed  a  difcovery  and  account  of  the  value 
•f  the  faid  tithes  of  pilchards  and  herrings  ;  that  the  defendants 
might  be  decreed  to  pay  the  lame  ;  and  that  for  the  future  they 
might  fet  out  fuch  tithes,  and  give  proper  notice  of  the  fame  to 
the  plaintiff  or  his  agents. 

The  defendants  admitted,  that  they  had  been,  for  feveral 
years  pafl:,  parifliioners  in  the  parifli,  and  had  ufed  fifliing  craft 
there ;  but  faid,  that  it  was  not  always  moored  and  kept  within 
the  parifli  when  not  ufed  in  fifliing.  They  alfo  admitted,  that 
they  had  caught  feveral  pilchards  and  herrings;  but  they  .faid, 
that  they  did  not  know  what  title  the  plaintiflFhad  to  the  rectory, 
or  that  it  is  an  ancient  reAory ;  but  believed  that  it  adjoined  to 
the  fea,  and  extended  into  Mounfs  Bay  ;  and  they  denied  that 
there  was  any  fuch  cuftom  of  tithing  fifh  ^s  flated  in  the  bill ; 
and  infifted,  that  if  any  fuch  cullom  had  prevailed  there,  it 
was  unreafonable  and  void. 

The  plaintifiF  replied  ;  the  defendants  rejoined  ;  and  witnefTes 
were  examined  on  both  fides  ;  and  upon  reading  feveral  de- 
pofitions,  and  the  decree  of  the  fourteenth  oijune^  in  the  thirty- 
fecond  year  of  Charles  the  Second  (a)  \  and  upon  full  debate  of 
counfel  on  both  fides  \  it  was  ordered,  that  the  cuflom,  as  laid 
and  alledged  by  the  bill,  be  referred  to  a  trial  at  law  upon  a 
feigned  action  \  in  which  aAion  the  plaintiff*  is  to  be  at  liberty  to 
declare  againil  any  four  or  more  of  the  defendants  on  the  fame 
cuftom,  as  extending  to  the  panfliiopers  of  the  faid  parifli  only, 
by  leaving  out  the  words  «  and  others  ;"  and  the  rcfl  of  the 
defendants^  by  confent,  to  be  bound  by  the  verdift.  The  cofts 
to  be  referved  until  fuch  trial  fliall  be  bad.  And  if  upon  fuch 
trial  it  ihall  appear  that  the  cuftom  doth  extend  to  fome,  but 


G  WAV  At 
KltTMACK^ 


(a)  See  th«  caie  of  GwtTai «.  Te*ge,  toL  i.  pa^e  to}. 


not 
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GwATAt      not  to  all  forts  of  fifli,  then  the  pojlea  is^  by  confenti  to  be 
^l^n/^        marked,  as  to  fuch  forts  of  fifh  as  the  faid  cuftom  doth  extend 
to« 

It  is  forther  oROERBD^by  confent,  that,  in  the  mean  tune, 
'  and  until  fuch  trial  ihall  be  had,  the  defendants  ihall  refpei^eiy 

pay  tithes  of  their  fi(h  to  the  plaintifi^  in  fuch  manner  as  diey 
have  ufed  to  pay  the  fame  of  late  years  before  the  commence* 
ment  of  this  fuit ;  but  that  fuch  payment  iliaU  be  without  pre- 
judice to  the  defendants. 

The  plaintiff  being  dlilatisfied  with  the  above  ordei^  petitioned 
;  for  a  re-hearing,  which  was  granted  by  order  of  the  ninth  of 
December  1727,  and  the  caufe  was  again  heard  .on  the  ninth  of 
May  1728  J  when,  after  a  full  and  long  debate,  the  Court 
took  time  to  conlider  thereon  until  the  twenty-third  of  Maj^ 
when  it  was  ordered,  that  the  cufton,  as  laid  and  alledgedby  the 
plaintiff  in  his  bill,  fhould  be  referred  to  a  trial  at  law,  before 
a  fpecial  jury  of  Middle/ex^  at  the  bar  of  this  court,  in  a 
feigned  aAion  by  the  plaintiff. 

A  trial  was  accordingly  had  on  the  fixth  day  of  Novemkr  hft, 
before  the  Lord  Chief  Baron  and  a  fpecial  jury,  who,  after 
a  long  trial  and  full  defence^  gave  their  verdift  for  the  plaintiC 

The  caufe  came  on  upon  the  equity  referved  ;  and  the  verdift 
being  read,  whereby  it  was  found  that,  time  out  of  mind,  within 
the  faid  reftory  and  parifh,  there  had  been  and  is  a  cuftom  of 
tithing  ufed  and  approved,  <<  that  every  parifhioner  of  the  faid 
<*  pariih,  and  others,  being  proprietors  or  occupiers  of  any  fifhing 
<<  boat  or  boats,  net  or  nets,  or  other  fifhing  craft,  which  have 
<<  or  hath  been  ufually  tied,  moored,  or  kept,  within  any  part  of 
*^  the  faid  redory  or  parifh,  at  the  times  when  they  are  not  ufed 
<<  in  fifhing,  by  all  the  time  aforefaid,  have  or  hath  paid,  or 
<<  ought  to  pay  and  anfwer,  to  the  owners  and  proprietors  of  the 
*«  faid  reftory,  for  the  time  being,  the  tenth  part  of  all  great  and 
«  fmall  fifh  taken  or  caught  in  the  faid  bay,  or  other  the 
^  adjoining  fea  or  feas,  by,  in,  or  with,  fuch  boat  or  boats, 
<<  net  or  nets,  or  other  fifhing  craft  fo  ufually  tied,  moored,  or 
«  kept  within  the  faid  parifh  aforefaid  (except  only  fuch  filh 
**  as,  being  fo  taken  as  aforefaid;  have  been  ufed  for  bait  where- 
<<  with  to  take  other  fifh,  and  except  alfo  fifh  meafed  in  die 
"  fleeves  of  certain  nets,  called y^/i^x)/' 

The  Courti  after  the  queflion  had  been  debated  by  connfel 

on  each  fide,  declared,  that  the  cuflom,  as  found  by  the  jury, 

is  a  good  cuflom  in  law  $  and  ordered,  that  it  ffaall  beefbblifhed 

accordingly ;  and  that  the  defendants  ihall  account,  for  the  value 

of  the  tithes  of  all  pilchards  and  herrings,  being  the  only  fiih 

touching  which  the  plaintiff  fought  an  account,  taken  by  them 

ft-om  the  twenty*fifth  of  March  1722  to  the  filing  of  the  bill; 

and 
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and  that,  In  taking  the  account,  the  defendants  be  refpeftivcly       Cwavai 

charged,  as  well  for  fuch  pilchards  and  herrings  as  have  been  fo    ^//^'^^^^^ 

taken  within  the  faid  tiinc  m  drift  nets,  as  for  thofe  which  have 

been  fo  taken  in  ijie  cods  of  feyne  nets,  according  to  the  faid 

cuftom  :  the  plaintiff  to  have  his  cofts  both  at  law  and  in  equity 

to  thb  time. 

Tho.  Fengbllt. 

B.  Hale. 

Law.  Cakt£r« 

J.    COMYNS. 

On  the  twenty-fixth  of  Fehuary  1729  the  defendants  appealed  Sec  5,  Bro.  p. 
to  THE  House  of  Lords;  but    after  hearing  counfcl  it  was  ^•*79» 
ordered  and  adjudgied,  that  the  appeal  be  difmiffed^  and  the 
decree  therein  complained  of  aiffirmed. 

p£MWARN£  againfi  Peter  i  et  i  Conira.  *riiif.  Teim, 

^      ^  ^  I.  Geo.  a. 

C^rmuaU,  30/*  June  l^2^. 

THE  bill  ftated,  that  the  plaintiff  was  feifed  in  his  detne/ne  as  rf  The  reaor  of 
Jee  of  and  in  the  capital  meffuage,  barton,  and  demefne  ^^"^JJ*  j^^" 
lands»  called  Penwame,  lying  in  the  pariih  of  Mawnan,  in  the  emUkd  to  a  mZ 
county  of  Comwalt  \  that,  time  out  of  mind,  the  plaintiff  and  JW  of  il.  »$.  6d. 
his  anceftors  had  yearly  paid  to  the  rectors  of  Mawnan^  four  a  quarter,  in  lieu 
pounds,  ten  {hillings,  by  equal  quarterly  payments,  at  the  four  ^  ^  ^^^  ^ 
ufual  feafts  in  the  year,  as  a  modus  in  lieu  of  the  tithes  of  the  pre-     '*'*"*^    ^'^' 
mifcs  \  that  the  reAbrs  had,  time  out  of  mind,  accepted  thefama 
in  lieu  of  tithes  \  and  that  the  fame  ought  to  be  accepted  by  the 
prefent  reftor,  as  no  tithes  in  kind  had  ever  been  paid  for  the 
faideftate;  but  that,  inftead  of  receiving,  he  had  endeavoured 
to  deftroy  the  faid  modus,  and  had  filed  his  original  bill  in  the 
court  of  common  pleas  for  two  hundred  and  forty  pounds  for 
the  tithes  of  the  premifes  for  the  eight  or  nine  years  that  he  had 
been  re^lorj^  and  proceeded  to  a  trial  therein  ;  and  though,  upon 
full  evidence,  a  verdiA  had  been  given  againft  him,  yet  he  ilill 
refufed  to  accept  the  modus,  and  infiftcd  on  tithes  in  kind.    The 
bill  therefore  prayed,  that  the  modus  might  be  eftablifhed. 

The  re£tor  denied  the  modus,  and  confeffed  filing  an  original 
in  the  common  pleas,  and  tliat  upon  the  trial  a  verdi<^  was  given 
againft  him  i  but  he  infifted,  that  it  was  againft  evidence.  He 
alfo  filed  his  crofs  bill,  ftating  himfelf  to  be  reAor  of  Mawnan^ 
and  infifttng  on  tithes  both  great  and  fmall,  and  all  offerings  and 
duties  whatfoever,  yearly  arifing  therein,  or  fome  fatisfafiion  for 
the  fame  ;  and  prayed  a  difcovery,  and  an  account  of  tithes  due 
for  the  faid  premifes* 

p€nv)arni  anijirered,  and  infifted  on  tiaie  miodus  in  lieu  of 
tithes, 

I  A  trial 


/ 
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^ 
^ 


CwATAi      not  to  all  forts  of  fifli,  then  the  pojlea  U^   ^        ^  found 
n^        marked,  as  to  fuch  forts  of  fifh  as  the  fa^|  / 

H  K         iic  faid  Peter 


It  is  forthbr  ordered,  by  cooxff^^  4 
and  until  fuch  trial  Ihall  be  had,  th  '.  fH  /   r 


^•PfiMG£LLT« 


judicc  to  the  defendants,  yj   ^/r     '  i. 

The  plaintiff  being  mji  U  '   '  '     .y  i?!?- 
for  a  re.hearing   whiclV  /  ^  .  "  .^at,  time  oat  of  mind/ 

December  17^7.  ^nd  t    /  fj^^^  and  all  occupiers  ' 

Map  1728  ;  when.;  ^.^^      ^^  ^^^  ^^^    ^  ^^ 

toofc  time  to  conP^;  b^^  ^^^^  ^^  j.^  j.^^  ^ 

^^^^ly^.^  °r^!  •-/'  ^urpence,as  a  modus  in  lien  of  the  tithe 

plamtiff  m  hw    ,.  ^^^^^  ^^  ^j^^j^  refpeftiYC  lands  in  the 

fci  S  aft'"*^  ^P^*^^  *"  "^'^  •^  ^^  ^'^^  ""'"^  ""^  *  ^^** 

A  tr"ai  *'*  denied  the  modufes  \  and  the  Court  ordered  a 

h«f  re  *  to  try  the  modufes j  as  in  the  bill  alledged  \  and 

1  J:;  '      .nft  trial,  and  full  evidence  given  on  both  fides,  the 
a  ion'        ,  ©  i-  -^  J 

.$  became  nonluitea* 

!•     /Hfi  Court  accordingly  difmiffed  the  bill. 

Hawes  agakfl  Goodman  ;  ete  Contra. 

^'^*'  Buclinghoinjbire^  23 J  AArjc^ry  172J. 

^  'T*HE  reftor  of  Sim^otty  in  the  county  of  Biiclsf  claimed  all 
fti^^ip    ^    tithes,  both  great  and  fmall,  and  particularly  the  tithes  of 
;»^^,iothe  njilk,  fincc  Lady  Day  1727. 

f^^  Bucking'  The  defendant  faid,  that  the  parifli  confifts  of  the  townfliip 
'^re,  pay^^a  ^f  S'tmpfm  and  the  endfliip  of  Fenny  Stratford ;  and  infifted, 
'•"^aw'with  *^hat  all  the  occupiers  of  lands  within  the  townihip  of  Simp/on 
^wd  18.  for  had  immemorially  paid  to  the  reftor  of  Sin^fon  for  the  time  being 
every  co^  with-  ^^q  {hillings  yearly  at  Cbri/lmaSf  or  as  foon  after  as  the  fame 
o««  ^^»  **  was  demanded,  for  every  of  their  refpeftivc  cows  which  had 
to  u^^f  the  calves,  as  a  certain  modus,  in  lieu  of  the  tithes  of  the  milk  and 
tithes  of  the  the  calves  of  fuch  cows,  and  one  {hilling  for  the  tithe  milk  of 
milk   and   the  every  cow  which  gave  milk  and  had  no  calf  in  that  year* 

calves  of  fuch 

cows.  The  defendants  filed  their  crofs  bill  on  behalf  of  themfelves 

and  of  the  reft  of  the  owners  and  occupiers  of  lands  in  Siin^if, 
to  eftablifh  the  faid  modufes. 

The  reAor  denied  that  there  were  any  fuch  modufes  i  but  he 
admitted  that  he  had  received  the  faid  two  (hillings  and  one 
ihilling  -,  and  infifted,  that  they  were  paid  by  way  of  compMons 
only,  and  not  as  modufes.  upon 


r 
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"^^  *ng  feveral  entries  in  an  account  book  of  the  former       Hawh 

<3*  -*  the  ^tithes  of  the  parifh  ;   feveral  terriers  of    ^  '*^'"'^ 

^,  'eftory  delivered  into  the  court  of  the  arch-      r^cWtf/ 

^^     ''^  ♦he  churchwardens  of  the  faid  pari(h,  in 

5^  ^          ^^!w  ^"^  ^^^  proofs  in  the  caufe  ;  the  Court 

"^  %!.      ^^  "*  modufes  fet  forth  in  the  crofs  bill  j  b^t 

«^^^       %  '  trying  the  ifluc. 


^^^  5^     ^  rlginal  bill  to  be  difmiflcd  with 

**^2,  ^^  *^  ^'^  ^^  «>/j/^  upon  the  defend- 

5^.%^-^  <  ^\  ^>  Law.  Carter. 

li-  ^-i  •  V  V  J.  Com YNs. 

\  W.  Thomson. 


,¥'ooD  againji  Bulstrodk.  T«in.  Tcrm, 

**  4.  Gio.  a. 

Middlefex^  l^th  June  173O. 

^ii  vicar  of  He/Ion^  in  the  county  of  Middle/ex^  claimed  the  The  cftate  and 

•    fmall  tithes  of  a  farm  called  Bulftrode  Farm  ;  a  field  adjoin-  Jand*  called  ^i./- 

ing,  called  Homeflalls  j  two  clofes.  called  Reed's  and  Aawr^j  ;  v^%'"  ^^  P?* 

.  t  rijfijo  /^  7-»-ff  ji  *^^*'*  01  He/ton,  in 

I         three  acres  of  land,  called  Sutton  Common  rteld  y  and  a  hop-  MiddUfex,    are 
ground)  called  Elmers  Croft,  tithe  free  5  and 

the  vicar  enjoys 

The  defendant  infifted,  that  the  tithes  of  corn  and  grain  ^^"x     ^^""^^^ 
belonged   to  the  impropriator  of  the  parifh  ;  that  there  were  ^\\c2  t^^H^* 
feveral  lands  in  his  the  defendant's  pofTeilion  which  paid  no  tithes  Meadovf,  in  lieu 
to  the  vicar ;  and  that  he  had  paid  for  all  the  tithes  arifing  on  the  of  .the     rmall 
four  acres  in  Sutton  Field.     As  to  the  tithes  of  two  acres  of  mea-  tithes  thcrcot 
dow  in  the  common  field,  called    Holme  Meadowy  he  in (1  (led, 
that  the  fame,  time  out  of  mind,  had  been  divided  into  feveral 
parcels^  called  Lerts  ;  that  the  vicar  and  his  predeccflbrs  had 
immemorially  held  and  enjoyed  every  feventh  leet,  and  all  profits 
there&om,  in  lieu  of  the  tithes  of  the  faid  meadow,  and  of  every 
part  thereof ;  and  that,  in  confederation  thereof^  the  faid  mea« 
dow  had  been,  and  ought  to  be,  difcharged  from  the  payment  of 
tithes  arifing  on  any  part  thereof.  As  to  all  other  lands  in  his  poi^ 
feffion,exceptthe  faid  four  acres  and  the  two  acres,  he  infifled,that 
they  were  heretoforeparcelof  the  pofTcffions  of  the  diifolved  priory 
of  the  Holy  Trinity  y  in  Hotivflow  :  that  the  prior  and  his  prede- 
ceilbrs,  time  immemorially,  until  and  at  the  time  of  the  difiTolu* 
tion,  held  and  enjoyed  the  faid  houfe,  lands,  orchards,  and  gar« 
den  grounds,  by  themfelves  ^nd  tenants,  difcharged  from  the 
payment  of  all  manner  of  tithes  to  the  vicar  of  Hejlon  \  that  by 
virtue  thereof  and  theflatute3i.  Hen.  8.  it  came  to  the  crowji 
difcharged  from  the  payment  of  all  tithes  to  the  vicar ;  and  that 
the  faid  lands  had  ever  fince  been  held  fo  freed  and  difcharged 
from  tithes.  He  admitted  that  his  father  had  paid  to  the  plaintifiT 

Vol.  It   -  U  fix 
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PiM wAiiTB        An  ifiue  was  direAed  to  try  the  modta  $  and  the  jury  found 
agMHft        ^ijgjj,  vcrdia  for  the  plaintiff  A«tt>tfr«^. 

PsTxi  ;  * 

me  Cmtra^  Thb  Court^  after  long  debate^  ofdered  the  faid  tftadus  to  be 
eftabliihed  ;  the  crofs  bill  to  be  difmiffed  ;  and  the  faid  Peter 
pay  to  Penivame  his  cofts  at  law  and  in  this  court. 

Tho.PbmG£LLt« 


HiiAiT  Teem  Tones  azainft  Hughes. 

Ghucefter/biriy  $th  February  l'J2^• 

Thtmaarofou  ^HE  plaintifis  filed  their  bill,  ftating  that,  time  out  of  mind,* 
Sadhiryf  in  Giw»    1  they,  and  thofe  under  whom  they  claimed,  and  all  occupiers  ' 
titi^tt)'*^c  ^^  '^^  yivithm  the  parifli  or  vicarage  of  Old  Sodbtsry,  in  the 
titbcs  of  milk  m  county  of  Glmcefler^  had  yearly  paid,  at  Lammas y  or  fo  foon  as 
kind.  demanded  by  the  vicar,  fourpence,  as  a  modus  in  lieu  of  the  tithe 

milk  of  every  cow  depaftured  on  their  refpeflive  lands  in  the 
faid  parifli,  and  threepence  in  lieo  of  the  tithe  milk  of  a  hofer* 

The  defendant  denied  the  modufes  \  and  the  Court  ordeitfd  a 
trial  at  law  to  try  the  modufes^  as  in  the  bill  alledged  ^  and 
after  a  long  trial,  and  full  evidence  given  on  both  fides,  the 
plaintiffs  became  nonfuited» 

The  Court  accordingly  difmiffed  the  bill. 


HitAtTTiiii  Hawes  againfl  Goodman  ;  ete  Contra. 

3.  Geo.  ft. 

Buclirjgbamjbirey  Q.'^d  Ftbru^ry  1729. 

Thecowkeepers  ^HE  re£lor  of  Sim^ofiy  in  the  county  of  £//riir,  claimed  all 
in  the  townfliip    •■'    tithes,  both  great  and  fmaU,  and  particularly  the  tithes  of 

oiSmpfan,mihc  ^H^    fij^^.g  j^^    J)       j-^?. 
pthfli  of  Simff*  '  J        J     i     i 

Jon,  in  Buckings  x^^  defendant  faid,  that  the  parifli  confifts  of  the  townihip 
t^'of*s!^or  ^^  Simp/on  and  the  endfliip  of  Fentiy  Stratford;  and  infiftcd, 
every  cow  with  ^bat  all  the  occupicrs  of  lands  within  the  townfliip  of  Simp/on 
calf,  and  is.  for  had  immemorially  paid  to  the  re£tor  of  Sitf^/on  for  the  time  being 
every  cow  with-  two  fliiUings  yearly  at  Chriftmasy  or  as  foon  after  as  the  fame 
vS*  n  ^l...i!I*  ^2is  demanded,  for  every  of  their  refpcftive  cows  which  had 
in  tieu  of  the  calves,  as  a  certam  modus,  m  lieu  of  the  tithes  of  the  milk  ana 
tithes  of  the  the  calves  of  fuch  cows,  and  one  fliilling  for  the  tithe  milk  of 
milk   and    the  every  cow  which  gave  milk  and  had  no  calf  in  that  year. 

calves  of  fuch  /  o  .  / 

cows.  The  defendants  filed  their  crofs  bill  on  behalf  of  themfeives 

and  of  the  reft  of  the  owners  and  occupiers  of  lands  in  Simpfon^ 
to  eftablifli  the  faid  modufes. 

The  reAor  denied  that  there  were  any  fuch  modufes ;  but  he 
admitted  that  he  had  received  the  faid  two  fliillings  and  one 
ihilUog ',  and  infiftcd,  that  they  were  paid  by  way  of  compffitms 
only,  and  not  as  modufes.  Upon 
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Upon  reading  feveral  entries  in  an  account  book  of  the  former       Hawh 
rcftor  relating  to  the  ^tithes  of  the  parifh  ;   feveral  terriers  of    ^  «^^''j/* 
the  tithes  of  the  reftory  delivered  into  the  court  of  the  arch-      ^Hcwttf.*^ 
deacon  of  Bucks  by  the  churchwardens  of  the  faid  pari(h,  in 
1674, 1706,  and  1724  \  and  the  proofs  in  thecaufe  ;  the  Court 
direAed  an  iilue  to  try  the  modufes  fet  forth  in  the  crofs  bill  \  but 
the  phintiff  Havjes  declined  trying  the  iflue. 

^  The  Court  ordered  the  original  bill  to  be  difmiflcd  with 
coftsy  and  the  modufes  to  be  taken  pro  confejfo  upon  the  defend* 
ant*s  crois  bill>  with  cofts. 

Law.  Carter. 

J.  COMTNS. 

W.  Thomson. 


Wood  againjl  Bulstrodk.  t«ih.  Tcrm, 

4.  Gko.  a. 
Middle/ex^  l^th  June  173O. 

THE  vicar  of  Hejloriy  in  the  county  of  MiddlefeXy  claimed  the  The  cftate  and 
Jmall  tithes  of  a  farm  called  Bulftrode  Farm  ;  a  field  adjoin-  'ands  called  Bul^ 
ing,  called  Homeftails  5  two  clofes.  called  Reed's  and  Beaver's  ;  v|'^ef!S»^ 
three  acres  of  land,  called  Sutton  Common  Field  s  and  a  hop-  MUMex,    are 
ground,  called  E/me*s  Crofts  ttthe  free  $  and 

the  vicar  enjoys 

The  defendant  infifted,  that  the  tithes  of  corn  and  grain  «^«y     '^'^n^'* 
belonged  to  the  impropriator  of  the  parifh  ;  that  there  were  ^^ilff^^^^J^^^ 
feveral  lands  in  his  the  defendant's  poiTefHon  which  paid  no  tithes  Meadovf,  in  lieu 
to  the  vicar ;  and  that  he  had  paid  for  all  the  tithes  arifing  on  the  of  .the     fmaU 
four  acres  in  Sutton  Field.     As  to  the  tithes  of  two  acres  of  mea-  tithes  thereof 
dow  in  the  common  field,  called   Holme  Meado^u^  he  infifted, 
that  the  fame,  time  out  of  mind,  had  been  divided  into  feveral 
parcels^  called  Letts  \  that  the  vicar  and  his  predeccilbrs  had 
immemorially^eld  and  enjoyed  every  feventh  leet,  and  all  profits 
therefrom,  in  lieu  of  the  tithes  of  the  faid  meadow,  and  of  every 
part  thereof ;  and  that,  in  confideration  thereof,  the  faid  mea« 
dow  had  been,  and  ought  to  be,  difcharged  from  the  payment  of 
tithes  arifing  on  any  part  thereof.  As  to  all  other  lands  in  his  pof* 
feffion,exceptthe  faid  four  acres  and  the  two  acres,  he  infifled,that 
they  were  heretofore  parcel  of  the  pofTefilons  of  the  diflblved  priory 
of  the  Holy  Trinity  y  in  Hour/low  /  that  the  prior  and  his  prede* 
ceflbrs,  time  immemorially,  until  and  at  the  time  of  the  difiTolu* 
tion,  held  and  enjoyed  the  faid  houfe,  lands,  orchards,  and  gar« 
den  grounds,  by  themfelves  and  tenants,  difcharged  from  the 
payment  of  all  manner  of  tithes  to  the  vicar  of  He/Ion  ;  that  by 
virtue  thereof  and  the  flatute  3 1 .  Hen.  8.  it  came  to  the  crowi^ 
difcharged  from  the  payment  of  all  tithes  to  the  vicar ;  and  that 
the  faid  lands  had  ever  fince  been  held  fo  freed  and  difcharged 
from  tithes.  He  admitted  that  his  father  had  paid  to  the  plaintifiT 
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againji 
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fix  fhillings  and  eightpence  for  the  faid  lands  ;  but  he  iniifted^ 
that  it  was  a  voluntary  gift  ;  and  therefore  prayed  the  Court 
would  not  decree  for  the  plaintiff! 

Upon  reading  the  anfwer  ;  the  tninifter's  accounts  of  the 
poffeffions  of  the  priory  of  the  Holy  Trinity^  of  Hounjkwy  from 
Michaelmas^  in  the  thirty-firft  year  of  Henry  the  Eigktb^  to 
Michaelmas^  in  the  thirty-third  year  of  his  reign  ;  the 
proofs  taken  in  the  caufe  ;  and  on  full  debate ;  the  Court  direftcd 
a  trial  at  law  on  the  following  iffue,  "  Whether  all  and  every 
**  the  lands  for  which  the  defendant  claims  an  exemption  in  bis 
**  anfwer,  are  exempt  from  the  payment  of  tithes,  as  part 
**  and  parcel  of  the  pofleffions  of  the  priory  of  the  Holy  Trinity^ 
*<  of  HounJIonv  f"  and  on  the  trial  before  the  Lord  Chief 
Baron,  in  Ea/ler  Term  laft,  a  verdift  was  given  for  the  de- 
fendant. 

The  Court  accordbgly  difmiflcd  the  bill,  with  cofts  both 
at  law  and  in  equity* 

Ja*  Reynolds. 
Law.  Carter. 

J.  CoMYNS. 

Wm.  Thomson, 


TlXR.     TtAM^ 

4.  Geo.  2. 


The    redor  of 

in  Leie^erjhite^ 
cbtmt  the  tithes, 
both  grtat  anil 
fmall,  of  ail  the 
lands  in  the  pa- 
rUh. 


Ladbroke  againJl  TurvIll  ;  ei  e  Con:ra. 

Leicejter/hire^  7.']ihjune  1 730. 

'T'HE  refior  of  Afton  Flamville^  with  the  chapelry  of  Buthaze^  in 
'-  the  county  o(Leice/}er^  annexed,  claimed  all  tithes, both  great 
and  fmall,  or  fome  compenfation  in  lieii  thereof,  for  fix  years 
paft,  ftating,  that  in  Trinity  Term  1720  he  had  filed  his  bill  for 
tithes  due  from  the  defendant  and  others,  who  in  their  anfwers 
infifted,  that  there  is  in  the  faid  parifh  a  quantity  of  land 
inclofed,  of  the  value  of  feventy  pounds  a-year,  belonging  to  the 
re£lor ;  that  the  lands  in  the  parifii  are  diftinguiOied  by  die 
names  of  the  Ancient  Inclofttres  and  the  New  Indofures  ;  that  the 
lands  of  feventy  pounds  a-year  were  given  to  the  reftor,  when 
the  ancient  indofures  were  firft  made,  in  lieu  of  all  great  tithes 
of  tl^  Ancient  Indofures  \  that  four  pounds,  ten  fbillings,  had 
been  immemorially  paid  in  lieu  of  all  fmall  tithes  in  the  Ancient 
Indofures ;  and  that  a  certain  fum  of  money  was  payable  in  lieu 
of  the  tithes  of  the  New  Indofures ;  but  that  the  defendants 
made  no  defence,  and  on  the  hearing  were  decreed  to  account 
for  the  tithes  and  Ea/ler  offerings  \  that  the  defendant  Turvill^ 
in  Hilary  Term  1 720,  bad  filed  his  bill  in  this  court,  infifiing, 
that  the  lands  of  feventy  pounds  a-year  were  given  by  the  owners 
of  the  Ancient  Indofures  in  lieu  of  all  great  tithes  \  and  that 
four  pounds,  ten  (hillings,  were  always  paid  for  the  ftnall  tithes 
thereof,  making  no  mention  of  the  New  Indofures  ^  but  that  his 

4  bill 


t)tJRING  Ttii  REIGM  Of  GEORGfi  Jtit  SECOND.  ipi 

bill  was  clifmlfled  for  want  of  profecution  ;  that  in  Trinity  Term     tiDtioict 
1723  he  filed  another  bill  to  the  fame  ciFe<^ ;  which  bill  was  alfo     _,/'^*^ 
difaiifled  for  want  of  profecution.     The  prcfcnt  bill  therefore      ^^cJur^  * 
prayed,  that  the  defendants  might  account  for  xht  titheSjand  iot 
Eafier  offerings  during  the  time  demanded  by  the  bill. 

The  defendants  admitted  that  the  Court  had  made  fuch  si  TJie  defendanit 
decree  to  account^  and  that  the  defendant  TurvilPs  two  bills  were  ^y»  .  ****'  ***• 
difmifTed  ;  but  they  infifted  on  the  faid  exemption  and  thoduf  ^^q^  ^^  dmded 
in  lieu  of  the  great  and  fmall  tithes  of  tie  Old  Inclofures  \  and  fet  into  tbt  Old  U* 
forth  the  quantities  and  values  of  their  titheable  matters  on  both  tUinrti  and  tU 
the  Ancient  hiclofures  and  the  New  Inclofures  ;  and  tendered  the  ^'^  ^'*'^'  * 
fcTeral  fums  in  their  anfwer  mentioned  for  the  value  of  their  \^L1  j^'J,  °  ^ 
tithes  in  the  New  IncUfureSy  which  the  plaintiff  accepted,  yol.  a-ycari  in 

lieu  of  the  ^rtst 
dfhes  oUbe  Old  IncUfures,  and  it  only  entitled  tO  receive  certain  mtdMjes  in  L'eo  of  tbejbro//  tithts  thettof^aiMl 
offer  him  the  values  of  bis  tithes  for  tbt  New  JmUfuret^  which  he  accepts. 

The  plaintiff  replied;  the  defendants  rejoined }  and  witneiles 
were  examined  on  both  fides. 

In  Eafier  Term  1726,  27/rviV/ filed  his  crols  bill  agaihft  thd  2I*a^^/bS 
plaintiff,  fetting  forth,  that  he  and  his  anceftors,  for  one  hun-  ^^  f^^^  th# 
dred  years  pafty  had  been  feifed  in  fee  of  lands  lying  modujei  due  for 
in  the  faid  parifli  j  that  part  of  the  faid  lands,  called  the  ^^  fm^U  rithct 
Groves^  the  Town  Clofe,  the  Gallows  Clofe,  the  Da^  Houfe  Clofe,  "f  *^  ^^  ^^* 
the  Paris,  the  Great  Michle  Hilly  the   Little  Mtckle  Hill,  and  •'*""*  ^ 

the  Dove  Houfe  Clofe,  had,  time  out  of  mind,  been  lnc)ofed,  and 
were  always  known  and  diftitigililhed  by  the  name  of  the  Old 
Inclofures ;  that  part  of  the  faid  parifh  had  beefi  inclofed  with- 
in the  time  of  memory,  and  was,  by  way  of  contra- diftin£lion« 
called  the  New  Inclofures  \  that  there  had  been  immemorially,  at 
Eafier  In  tvcry  year,  or  fo  foon  after  as  the  fame  was  demanded, 
paid  to  and  accepted  by  the  re£tor  of  the  parilh,  the  following 
modufes,  in  lieu  of  all  great  and  fmall  tithes  of  the  feveral  pieces 
and  parcels  of  land  In  the  faid  bill  mentioned,  yjt.  for  thi 
Grovesy  fixteen  (hillings  ;  the  Town  Clofe,  eight  fhillings  ;  thi 
Gallows  Clofe,  eight  fhillings  ;  the  Day  Houfe  Clofe,  two  fhillings  ^ 
tie  Parks,  nineteen  fhillings  ;  the  Great  Mickie  Hill,  one  fhilling 
and  fourpence  $  the  Little  Mickie  Hill,  twelve  fhillings  \  and 
the  Do^  Houfe  Clofe,  one  fhilling  ;  in  all,  to  four  pounds,  ten 
fhillings  )  and  he  prayed  that  the  faid  modufes  might  ba  efta« 
blifhed. 

The  reftor  anAfercd,  and  faid,  that  he  did  not  know  that  {uch  *l^lw  ^^^^^ 
part  of  the  lands  called  by  the  feveral  names  in  the  faid  bill  had  ^  ^^ttu^cm 
been,  time  out  of  mind,  inclofed,  and  known,  and  diftinguifhed  tithtf  I* 
by  the  name  of  the  Old  Indofures,  or  that  fuch  modufes  had  been 
paid  and  accepted  by  the  rectors  of  the  parifh  )  and  infifted  oa 
his  right  to  all  great  and  fnall  tithes,  on  all  the  lands  throughout 
the  parifhj  in  kind. 

XJ  a  Joth 
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Laobhoke  Both  cabfflB  came  on  to  be  heard  this  day  ;  and  on  reading 
T^fvlfL  ^^^  dcpofition  of  J.  Fofter  j  a  receipt,  figned  J.  Pitts^  dated 
eiiCcntrJ,  the  thirteenth  of  ypril  1663,  with  the  memorandums  at  the 
The  cTidfncc  bottom,  and  figned  jf.  Pitts  ;  another  receipt,  dated  the 
read;  andiflues  fifth  of  May  1 673,  figned  J,  Duport\  and  on  hearing  counfel 
^h^^^^d'^  *^  ^^  ^^^^  ^^^^  »  '^^^  Court  dire<n:ed  iflues  to  try  the  validity  of 
tt^moJuf!s\ut  *^^  feveral  modufes  alledged  in  the  crofs  bill  5  but  the  rcftor 
on  tht  reaorre-  refufed  to  try  them  5  and  the  caufe  now,  on  the  twcnty- 
fufing  to  go  to  eighth  of  October  1731,  ftanding  in  the  paper  for  fiirther  di- 

trial,     they   arc   fgC^ions, 
taVcn/roc'/n/V^. 

The  mcdufis  e-  The  Court  ordered  the  feveral  modufes  for  the  refpcftivc 
Aabliflicd,  anM  ]ands  called  the  Old  hiclofures^  and  the  feveral  divifions  of  them, 
lL%/^'/J/oV.°  asdefcribed  and  alledged  in  the  crofs  bill,  to  be  cftabliflicd  ; 
di&n.fled  with  ^nd  the  original  bill,  fo  far  as  it  related  to  the  New  Inchfuresy  to 
cofts.  be  difmified  with  cods. 

The  Court  Full. 


TiiH.   Term,  StEPHENSON    againjl   RiTSON. 

4.  G£0.  2. 

Cutnherlandj  26th  June  1730. 

The  lay  impro.  'T'HE  bill  fiated,  that  the  rcftory  of  Aldflone^  in  the  county  of 
priators  of  ^id-  *  Cumberland^  and  the  corn  tithes  and  other  tithes  and  dues 
ftone,  in  Cumber^  belonging  thereto,  were  parcel  of  the  monaftery  of  Hexham  : 
'titljcs  of  corn  of  ^^^^  ^^^^  ^^^^  reftory,  church,  and  tithes,  became,  by  the  diflblu- 
HUlUkJe  rcne,  ^^0^  of  tlic  monaftcry,  vefted  in  the  crown  ;  that  King  Edward 
ment,  of  Bai/cs  the  Sixth^  being  feifed  thereof,  granted  the  fame,  by  his  letters 
f"^'^^i  ^f^  °^  patents  dated  the  twenty-fecond  of  December  in  the'  third  year 
and  ftatc  ''th/t  °^  ^^^^  '"cign,  to  Sir  John  Peryent  and  T.  Reve,  and  their  heirs, 
nocomhadbctn  ^^  ^^  ^^^  of  ^^^^  manor  of  Eaji  Greenwich '^  that  they,  by 
cultivated  there-  indenture  inr oiled  on  the  twenty-fourth  of  the  faid  month,  con* 
on  unta  about  veyed  the  premifes  to  T,  Archer  and  A.  Lee  and  their  heirs  •, 
I  c  year  171  .     ^hat  the   faid  premifes  had  been  fince  fo  conveyed   that  one 

undivided  third  part  thereof  was,  before  the  year  1718,  and  now 
is,  vefled  in  the  plaintiff  Stephen/on  and  his  heirs ;  another  third 
part  in  the  plaintiff  Wallis  and  his  heirs  ;  and  another  third  part 
in  7.  RadcUffe  and  his  heirs  ;  of  which  part  the  plaintiff  Wallit^ 
before  that  time,  was,  and  now  is,  farmer  under  the  faid  J* 
RadcUffe ;  fo  that  the  plaintiffs  had  been  tenants  in  common  of 
the  faid  reftory  and  tithes  before  1718,  and  fince  that  time; 
that  the  parifh  of  Aldjlone  lying  in  a  cold  country,  where  the 
grounds  are  naturally  barren,  no  corn  was  ever  known  to  grow 
there  until  about  the  year  1 7 1 8 ;  and  therefore  no  corn  tithe  till 
then  could  be  demanded  ;  that  the  three  defendants  were, before 
the  year  1 718,  occupiers  of  the  farms  called  Hillhoufe  Tenement^ 
Bailes  Farm^  and  fairhill  Farm^  all  lying  in  the  faid  rectory ;  and 
had,  for  eight  years  pafl,  ploughed  the  greater  part  of  the  ground, 
and  fowed  the  fame  with  oats^  barley,  big,  and  other  graini  and 

had 
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had  reaped  fuch  corn,  without  fetting  out  the  tithes  thereof,  STF?»?Ntoii 
under  a  pretence  that  no  tithes  in  kind  arc  due  for  the  fame  s  r?moii. 
but  that  money  was  paid  in  lieu  thereof ;  that  the  occupiers 
there  ufually  farmed  all  their  tithes,  except  the  tithe  of  hay ; 
but  that  fometimes  the  plaintiffs  took  their  tithes  in  kind. 
The  bill  therefore  prayed,  that  the  defendants  might  anfwer 
the  premifes,  and  account  for  the  tithe  corn  they  had  reaped 
daring  the  faid  years. 

The  defendants  infifted  on  the  following  modufes :  that  every  The  dcfendanti 
occupier,  for  the  time  being,  of  any  of  the  ancient  tenements  '"''ft  on  ^moJut 
within  the  faid  reftory  or  parifh,  had  immemorially  paid  to  the  HUJtnt^^TeM^ 
reAors  or  proprietors  of  the  reAory,  or  the  farmers  thereof,  ment ;  of  Sd.  a* 
for  the  time  being,  yearly  and  every  year,  at  the  feaft  of  Saint  year  for  Baii*s 
Martin^  or  fo  foon  after  as  the  fame  was  demanded,  a  certain  ^"^  ^  *"*-^ 
fum,  as  peculiar  to  their  feveral  tenements,  fome  more  or  f^^^^Farm  • 
leis,  in  fixU  paymetit  and  fatisfaAion,  and  in  lieu  and  difcharge  in  ueu  of  the 
of  all  and  fingular  the  tithes  of  corn,  grain,  and  hay,  yearly  tithet  of  tocot 
growing,  &c.  in  and  upon  the  fame  5  which  payments  had,  S****  *'^  ^*^» 
from  time  to  time,  been  accepted  and  received  in  lieu  and  full  ^jJJIl  **^ 

payment  and  fatisfa£lion  of  the  faid  tithes  of  corn,  grain,  and 
hay,  yearly,  w'z.  for  Hillhoufe  Tenement^  fourpence  ;  for  BaiUs 
Farm^  eightpence  ;  and  for  FairhtUFarm^  eightpence  \  and  they 
ftid,  that  no  tithes  in  kind  had  ever  been  demanded  till  of  late  \ 
and  iniifted  on  the  faid  modufes. 

The  plaintiffs  replied  \  the  defendants  rejoined )  and  witnefies  The  blil  ji  *- 
were  examined  on  both  fides  \  and  thecaufe  came  on  in  Trinity  T*"^**^^^ 
Termj  the  eighteenth  of  July  1728,  when  it  was  oltdered  to  tbeptaiati*. 
ftand  over,  upon  the  plaintin 's  paying  five  pounds  cofts  of  the 
day  ;  and  by  an  order  of  the  twenty-fifth  of  June  1 729,  the 
Court  gave  the  plaintifis  Stephen/on  and  Whitfield  (the  plaintiff 
Wallis  being  dead),  leave  to  amend  their  bill,  and  to  take  out  a 
commiiSon  to  examine  witnefies  to  fuch  amendments*  Accord** 
ingly  theyamended  their  bill,  and  made  J^Radcliffe  a  defendant ; 
and  fet  forth  the  faid  conveyance  of  Archer  and  Lee^  of  the 
twenty-fourth  of  December^  in  the  third  year  of  Edward  the 
Sixth  \  and  that  one-third  part  of  the  faid  refiiory,  &c.  became 
vefted  in  the  faid  defendant  Radcliffe  and  his  heirs  \  and  the  faid 
defendant  anfwered,  and,  admitting  the  matters  as  ftated  in  the 
bill,  faid,  that  the  faid  third  became  vefted  in  him  by  feveral 
mefne  conveyances* 

The  plaintifi^replied  ;  the  defendants  rejoined  ;  and  witnefies 
were  examined  ;  and  on  reading  the  proofs  in  the  caufe  ; 

Thb  Court  direfted  an  iflue  to  try,  whether  the  feveral  Anifluedireaed 
modu/is  infifted  upon  by  the  defendants  extend  to  corn  as  well  as  to  try,  wiMrchcr 
hay,  as  allcdged  in  their  anfwers.  tht  imdujci  ex- 

^'  •*  tend  to  corn  u 

U  3  On 
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(TBrHvirsoir  On  the  eleventh  o[  November  173 1,  the  caufe  came  on  to  be 

agMnfi  further  heard  j  and  the  Court  being  informed  that  the  ifluc  had 

l^ijfQV.  ^ggjj  ^j.jgjj  ^j  2i  fpccial  jury,  and  that  the  jury  had  found  that  the 

The  jury  find,  feveral  tnodufesy  infifted  upon  by  the  defendants  in  their  anfwer^ 

that  they  do  w  Hjd  extend  to  ^orri  as  well  as  ha^.  as  alledg^d  in  the  anfwcr  ; 
tend  to  corn,  ^  ^ 

The  bill  dlfinir.      ^HB  CouRT,  upon  hearing  counfel  on  both  fides,  ordered  thq 

fed  with  Go||a.    bill  to  be  difoii^edi  with  ^ofts  bpth  a^t  law  and  in  equity. 

ii.   Retkolos. 
lAw.  Carter, 

J.  COMTNS. 

Wf  Thomson, 


Tnn.  Tim,        OrpPj  Spinfter,  againji  Clavering,  Widow, 

4.  Gto.  %• 

Durham^  26th  June  1 7301 

The  tondt  eillcd  ^H£  bill  ftated,  that  C.  Orde^  about  fifty  years  age^  was  finfcd 
the  fawmjidt  ^  in  fee  fimple  of  all  the  great  and  fmall  tithes  within  tho 
^T"  ^LJ^  townlhip  of  Seremerftan  and  chapelry  of  Auncrofi^  in  the  county 
«C€pt  aUt^k  ^^  Durham ;  that  he  mortgaged  the  fame  to  A.  Smith  for  fevcn 
CiafetbifTubtu's  hupdred  pounds  ;  that  A.  Smith  continued  in  pofiTefiion  thereof 
Mf^ov,  and  during  his  life  ;  that  in  the  year  1 704  he  made  his  will,  and 
LmMhridfi,  ?•»•-  <}evifed  tha  fame  amongft  his  children,  fubjeA  to  the  equity  of 
^li!!^^['^\^  redemption ;  that  £.0r^/, brother  and  heir  of  C.  Or/£f, redeemed 
jtw,oaMiebaeU  ^be  fame,  and  conveyed  it  to  the  plamtin,  (he  having  paid  tpe 
pia$  pa^,  to  the  mortgage  money  ;  and  that  in  June  1726  (he  was  let  into  pof- 
impropriator  of  fi^fiion  thereof  ^  that  at  the  time  of  the  faid  mortgage,  and  ever 
&T»*f^«r,    in  ^j^gj.  yjjjji  jj^^        J.  ^j^^  townfhip  and  the  lands  were 

of  the  tithet  of  divided  mto  three  farms,  called  the  Townftaej  the  Eajt  Demefru^ 
theAug^cvt^hcft-  s^nd  the  Nwrth  Demefne  \  that  in  the  year  17 11  the  faid  townmip 
fin*  was  reduced  into  two  farms,  viz.  the  Townfide  Farmy  and  one 

moiety  of  the  Eafi  Demefne^  making  one  ;  and  the  North  Demefne 
farmt  and  the  other  part  of  the  Baft  Demefne^  making  the 
other  \  that  the  Tonvnjide  Farm^  and  the  moiety  of  the  Eajt 
J)emefney  lying  contiguous,  were  let  to  the  defendant's  hufband  5 
that  the  tithes  thereof  had  been  confiantly  paid  in  kind  until 
the  year  17 14,  when  the  faid  Clavering  having  converted  the 
Eaft  Demefne  Lands  into  meadow,  difputed  the  plaintiff's  right 
to  the  tithes  of  grafs  and  hay ;  and  that  the  defendant,  his 
vidow,  had  fince,  oil  various  pretences^  refiifed  to  pay  the  faid 
tithes*  The  bill  therefore  prajred  ^  difcovery  and  payment  of 
the  tithes. 

The  defendant  admitted  the  mortgage,  the  redempuon,  the 
divifion  of  the  townlhip,  and  the  tenancy  of  her  hufi)and  and 
herfelf,  as  ftated  in  the  bill ;  and  infifted,  that  no  tithes  had 
ever  been  taken  for  hay  on  the  faid  premifes,  but  a  modus  often 
iJiillings  y^arl^  in  Ueu  therepf  {cj^cept  of  the  three  paKcls  in^ 
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tlic   defendant's  anfwcr  excepted)  ;  that   the  faid  modus  had         ^*f » 
sLlxTays  been  accepted  j  and  that  fhe  as  willing  and  offered  to  pay    CiAizntttm 
die  arrears  of  the  fame* 

The  pl^ntiff*  replied  ;  the  defendant  rejoined  ;  and  witnefles 

^pvere  examined ;  and  the  Court  directed  a  trial  at  law  on  the 

iflue  following,  v/z.  *•  Whether  within  the  townfhip  or  hamlet 

«^  of  SeremerJIon  there  is>  and  hath  been,  an  ancient  cuftom,  for 

«*  time  whereof  the  memory  of  man  is  not  to  the  contrary, 

«*  that  the  owners  or  occupiers,  for  the  time  being,  of  the  Town* 

««  ^de  Farm^  and  of  the  lands  parcel  of  tht  Eaft  Demefne  Farm^ 

^*  now  in  the  poflefEon  of  the  defendant  (other  than  and  except 

«<  a  fmall  parcel  or  ftrip  of  ground  lying  between  the  north 

**  end  of  the  ridges,  in  a  field  called  the  Park  Clofe^  parcel  of 

«'  the  Eqft  Demefne  Farm^  and  adjoining  on  a  burn  or  bunner 

«'  there  on  the  north  parts  thereof ;  one  other  fmall  parcel  of 

c«  ground,  at  the  eaftmoft  cornei*  of  the  faid  Park  Clcfe^  called 

<«  the  Widow* s  MeaJoWf  containing  about  one  acre  of  ground  ; 

H  alio  psirt  of  the  faid  £qfi  Demefne  Farm  ;  and  another  parcel 

«^  of  ground,  lying  on  the  ead  fide  of  an  old  dyke,  commonly 

<<  called  Lambridge^  being  alfo  part  of  the  faid  £a/?  Demefne 

«  Farm)    have^  from  time  to,  time,  paid,  and  for  all  the  time 

«  aforelaid  ufed  to   pay,  and  ought  t<5  pay,  to  the  owner  or 

<<  proprietor,  for  the  time  being,  of  the  tithes  of  Seremerfton^  or 

^  his  or  theur  farmers  or  tenants,  the  fum  of  ten  {hillings  yearly 

<<  upon  Michaelmas  Day  in  every  year,  orafterwards  upon  demand 

<<  or  requeft  thereof  made,  for  and  in  lieu,  recompence,  and 

«<  fatisfafUon,  of  all  tithes  of  hay,  yearly,  and  from  time  to  time, 

«  growing,    happening,  and  renewing,  in  and  upon  the  lands 

«  and  grounds  before  mentioned  to  be  in  the  defendant's  pof- 

«<  fefiion  except  the  faid  three  fmall  parcels  of  ground  before 

<«  excepted." 

The  jury  found  the  cuftom  as  above  fet  forth* 

The  Court,  upon  hearing  counfel,  ordered  the  bill  to  be 
dlfmified,  with  coits  both  at  law  and  in  equity. 

Ja.  P-etnolds. 
t«Aw.  Carter* 

T.  COMYNS. 

Wj4.  TuoMpsoNt 
Canning  againjl  Cowli^q.  ^""oio"*** 

Torkjhire,  jj  June  ijjO^ 

THE  plaintiff,  one  of  the  ea^ccutors  pf  C.  Greeuwood%  deceafed,  ^^  pWntiir,  u 
filed  his  bill,  fetting  forth,  that  the  faid  C.  Greenwood  died  executor  of  th« 
on  the  fourteenth  oi  Decetnbpr  *7*i>  after  having  m^de  his  will,  impropriator  •£ 

Eafyy  in  Twkm 
fikrt^  claimi  tithes  in  Etfiy^  Brwmfimf  and  tbt  Mm,  due  duriog  the  lilt  of  the  tcliUcor. 

ir  4  and 
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CANNiiYd  and  appointed  the  plaintiflF  and  J,  Rtfj/ffH  the  executors  thereof ) 
«^^*'«J'         that  the  plaintiflF  only   proved  the    will  j    that  the  faid  C. 

CowtiNG.  Greenwood  and  his  anceftors  had,  for  fixtjr  years  paft,  been  entitled 
to  the  impropriate  re^lory  of  E/j/hy^  and  to  all  the  tithes  therein, 
and  in  Skeebyy  Brompton^  AJke  WrangariUy  Long  Moors ^  High  Long 
MoorSy  Gingerfield^  and  other  places  within  the  faid  reciory,  in 
the  county  of  Tork^  and  to  all  dues  and  advantages  thereunto 
belonging ;  that  the  defendants  are  owners  and  occupiers 
of  arable,  meadow,  and  pafture  grounds,  and  had,  for  tea 
years  paft,  ploughed  and  fowed  the  fame  with  fevera!  forts 
of  corn,  grain,  and  hay,  and  had  reaped,  mowed,  and  iiined 
tjie  crops,  and  had  depaftured  feveral  cattle,  and  had  many  cok<^ 
calves,  and  lambs,  without  fetting  out  any  tithes,  or  making  aoy 
fatisfadlion  for  the  fame.  The  bill  therefore  prayed,  that  the 
faid  defendants  might  fet  forth  the  quantities  and  values  of  thei^ 
tithes,  and  account  for  the  fame. 

The  defendants  The  defendants  faid,  that  they  were  ignorant  of  the  time  when 
do  not  admit  that  the  faid  Greenwood  died  ;  and  whether  he  or  his  anceftors  were 
^z'^Ttk^'^''^  feifed  of  the  faid  reftory  and  tithes  j  but  that,  about  HUarj 

1720,  a  bill  was  filed  in  this  court,  and  was  difmifted. 

and  fay,  that /A«  The  defendants  Langfiaff^  Wilfon^  Tody  and  Sadler^  denied 
M^r  extends  to  that  thcy,  or  any  of  them,  lived  in  the  faid  pariQi,  or  occupied 
0  tr  par    cs.    ^^^  lands,  or  had  any  ftock  therein,  excepting  only  that  the 

defendant  Wilfon  had,  for  feveral  years,  kept  on  the  High  Moor^ 
the  Felly  or  High  Felly  feveral  ftieep,  at  feveral  times,  but  not 
throughout  the  year  \  that  part  of  the  faid  Moor  lies  in  Eajhyy 
and  the  other  parts  in  the  pariflies  of  Richin,  Mar/k,  Kirby  Hill, 
otherwife  Kirby  Raveft/worih  \  that  the  feveral  parts  of  the  Moor 
lying  contiguous  to  each  other,  and  not  being  fenced  or  divided, 
the  flieep  fometimes  depaftured  on  the  parts  of  the  Moor  lying  in 
the  pariflies  of  Marjky  Richmond^  and  Kirby  Hill ;  that  the  faid 
iheep  always  flept  in  the  parifti  of  Gilling  ;  a^d  that  he,  Wilfon^ 
had,  from  time  to  time,  paid  the  tithes  of  the  wool  and  lambs 
thereof  to  the  vicar  of  Gilling  ;  that  he  had  alfo  paid  to  the 
faid  C.  Greenwood  a  yearly  payment  in  full  for  his  flieep  dcpaftur- 
ing  on  that  part  of  the  Moor  which  lies  in  Eajby^  and  had  ever 
iince  the  year  1721  been  an  inhabitant  in  Eajby  \  and  that  he 
now  dwells  on  a  farm  there  ;  but  that,  for  ail  the  time  in  the 
bill  mentioned,  he  was  no  inhabitant  in  Eajby^  nor  had  any  tithe- 
able  matters  there. 

That  there  is  a  The  defendants  Belly  Alkn,  Wharton^  Chetppel,  Cowlings  Ckfey 
nUui  of  Ml,  6s.  and  Hodgfony  faid,  that  they  had  feverally,  during  the  time  in  the 
payable  yearly  in  jj^j  mentioned,  occupied  feveral  farms  parcel  of  the  manor  of 
UxxxA  ^       '^^^  -4^^>  ^^  ^be  parifti  of  Eq/lyy  under  the  Duke  of  Wbartony  who  is^ 

lord  of  the  manor  of  AJke  ;  that,  time  out  of  mind,  there  had 
been  con  ftantly  paid  and  payable,  by  the  refpeftive  lords  of  the 
faid  manor,  when  the  faid  farms  iirere  not  in  leafe,  but  in  their 

own 
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own  occupation,  and  bv  the  rcfpcftivc  farmers  thereof  when  in  CAwitiKo 
IcaiV,  to  the  reftor  of  Eq/by^  or  to  the  impropriators,  or  their  f.^Sl'^^ 
fanners,  an  ancient  modiif  of  twenty-two  pounds,  fix  {hillings 
a- year,  at  PenUcoft  and  Martinmas^  in  lieu  of  all  tithes  of  corn 
and  hay  yearly  growing  upon  the  faid  manor  of  AJke  \  and  that 
BO  tithes  of  hay  or  corn  in  kind  had  ever  been  paid  within  the 
memory  of  man  ;  that  the  faid  modus  had  been  frequently  ten« 
dered  to  the  faid  C  Greenwood  \  but  that  he  had  refufed  to 
receive  the  fame. 

All  the  defendants  faid,  that  there  had  been  an  ancient  cuftom  ■«"'  *<*•  ** 
in  each  parifli,  time  out  of  mind,  to  pay  twopence  yearly,  at  ^"^^^^^ 
EaJleTf  to  the  reAor  or  impropriator  of  Eii/hy,  for  every  milch  ^'    « 

cow  under  five,  which  had  been  with  or  bad  a  calf  during  the 
year,  in  full  for  the  milk  of  fuch  cow  ;  one  penny  f^r  every 
dnpe  cow ;  and  a  penny  for  every  foal  under  five. 

The  defendant  Tod  faid,  that  he  knew  nothing  of  the  plain-  That  the  bndt 
tiflr's  right  to  the  tithes  j  and  that  for  ten  years  he  had  held  a  «>  Bnmptcn  pay 
dofe  in  Eajby^  and  feveral  lands  in  Brumpton^  for  which  lands  in  ^^  ^^^'d*yren 
Brumpton  he  paid  a  modus ;  and  that  the  inhabitants  of  the  faid  exempted  from 
pariih  paid  a  yearly  nwdus  of  fixteen  pounds,  eight  (hillings  j  as<^inenttithe», 
that  tac  manor  of  Brumpton  was,  before  the  diiTolution,  part  ^^f  haring 
of  the  monaftcry  of  St.  Agatha,  near  Richmond ;  that  the  Jj^^^^^'  ^ 
faid  lands  had  been  held  exempt  of  all  tithes  of  agiftment  of  St.jfr/ubtk 
barren  and  unprofitable  cattle  fince  the  faid  diflblution  ;  and 
that  no  tkhes  had  ever  been  demanded  for  the  fame ;  that  he  « 

had  yearly  paid  C.  Greenwood,  for  all  his  titheable  matters,  f^vo 
hay,  for  which  the  tithes  are  not  payable  in  kind. 

The  defendants  R,  Atlinfon,  C,  Fryer,  and  W,  Harrifon  faid, 
that  ti^ey  knew  nothing  of  the  will  of  C.  Greenwood,  or  of  him 
and  his  anceftors  being  feifed  in  fee  of  the  impropriate  reAorf 
oiEaJhy. 

The  defendant  Atltnfon  faid,  that  he  did  not  occupy  anj  That  t!ie  l^ndi. 
lands  in  £^j^,  or  other  places  in  the  bill,  till  1720J  and  that  <»JJ«<*  xht  Btam 
from  that  year  he  had  held  a  farm  called  Bean  lard.  {J^''  "if   *^ 

The  defendant  Fryer  faid,  that  he  held  lands  called  ihi  Hag-^  ^^  ^*  * 
iaraUe,  which  were  meadow  and  pafture  ;  that  he  had  kept 
iu>  account  of  the  titheable  matters  thereon,  for  that  the  faid 
feveral  Iwds,  called  Bean  Tard  and  Haggarable^  were  formerly 
pvcel  of  the  late  difiblved  monaftery  aforefaid ;  and  that  no 
tithes  in  kind  had  ever  been  paid  for  the  faid  lands  ;  and  both 
AtUnfon  and  Fryer  infifted  that  the  plaintiff  was  not  entitled  to 
the  fame. 

The  defendant  iS^ii^/i  anfwered  to  the  fame  effeA;  and  at  to  a  that  BurmFam 
^  he  rented,  of  :Afr.  Smith,  admitted  that  he  paid  the  tithe  of  i»  tithtftta. 
1^7  in  kind  *,  but  as  to  the  lands  he  farmed  of  Burton,  he  infifted,  at 

tho 
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CAimiNQ      the  other  defendants  had  done,  that  it  was  tithe  free  as  having 
H^^         been  parcel  of  the  faid  monaftery. 

COMTLIKG. 

fhat  K^Mbwitb      The  defendant  Greathead  faid^  that  he  and  his  father  had 

Grtf«jtfpaysoniy  been  tenants  for  fixty  years  to  a  farm  called  IVaithwitb  Grange^ 

^^mOMM  Qi  5s.  ^j^j^j^  ^35  reputed  to  be  in  the  pariQi  of  Eajby,  though  Wdth^ 

^  nvith^  and  all  the  grounds  adjoining  to  the  faid  farm  are  in  the 

pariOi  of  Catherick  \  that  he  is  entitled  to  the  faid  farm  bj 

virtue  of  a  leafe,  dated  the  third  of  April  1718;  and  he  fet  up  « 

modus  of  five  (hillings  a-year,  in  lieu  of  all  tithes  thereof  \  and 

faid^  that  the  fame  had  been  accepted  by  C.  Greenwood, 

ih^^mdu  of  The  defendant  7.  Bi^  faid,  that  in  the  year  171J,  he 
wi'T  "Sri  ^^^^^^  ^f  -^^^  Light/hot  a  farm  called  Longmoores,  in  the  pariih 
^^fti  ^*  of  Ea/iyi  and  admittedi  that  tithes  in  kind  are  due  to  the  impro- 
priator for  Little  Jugg  Meadow^  and  fubmitted  to  pay  them ;  bat 
he  infifted,  that  no  tithes  in  kind  are  due  for  the  faid  farm 
called  LongtnoofeSi  but  a  modus  of  one  pound,  twelve  Ihillings, 
payable  yearly  at  St.  Marias  Day^  to  the  impropriator  of  Ecfij^ 
in  lieu  of  tithes  of  the  faid  farm,  and  that  no  tithes  in  kind  had 
ever  been  paid  for  the  fame.  He  alfo  faid,  that  in  1721,  upon 
the  death  of  his  father,  he  became  entitled  to  lands  in  the  fevera! 
parifhes  of  Brumpton  and  Eafiyy  and  had  duly  paid  his  tithes 
thereof  in  kind  to  iS.  Atkinfon^  the  farmer  of  the  tithes  thereof* 

Theplajntiffnot  *^^*  plaintiff  replied ;  the  defendants  rejoined  ;  and  witncffcs 
being  able  to  Were  examined  on  both  fides  ;  and  the  caufe  came  on  the  eighth 
prove  his  title,  of  July^  in  Trinity  Term^  in  the  fecond  of  the  prefent  ^ng, 
ildiHIlimo  '''  ^^^^^  ^^^  plaintiff  not  having  made  out  his  title  to  the  tithes, 
forks  andto^ex^  *^  ^^  Ordered  to  (land  over  on  payment  of  coftsj  and  by  a 
amine  the  wit-  fubfequent  Order,  the  twentieth  of  June  lafl,  the  plaintiff  was 
neflcs  under  a  permitted  to  add  interrogatories,  to  be  fettled  by  the  ddputy, 
conuniffion.       ^^  prove  his  title,  and  to  have  a  commiflion  to  examine  wit^ 

neffes  to  the  iame  \  and  having  examined  them, 

But  on  reading  The  caufe  npw  came  on  to  be  heard  j  and  on  hearing  counfd 
the  evidence,      on  both  fides;   reading  feveral  proofs  j    the  eni^olmejit  of  4 

deed  of  bargain  and  fale,  dated  tne  third  of  February  16 12,  to 
«  F,  Morris  and  others,  of  the  impropriate  reftory  oi  Ea/byi  &c. ; 

another  firom  the  faid  Morris^  dated  the  twelfth  of  February 
1612,  to  F.  Tonunley  of  the  faid  redlory  ;  an  indenture  the 
twenty-ninth  of  November  1615,  between  F.  Townl^  and  C.  C, 
Moore  \   and  upon  debate  of  the  matter, 

« 

the  bin  b  dif.      The  Court  ordered  the  bill  to  be  difmifl^d  with  pofts, 

miir.d    wiiii 


ceil 


u 
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BuRRouGH  againft  Whichcote,  Bart.  ^ich.  Tmm, 

4*  Gbo.  2* 
Buckingbamjhire^  4/A  December  1730. 

'T^HE  bill  ftatcd,  that  the  plaintiff,  for  twenty  years  laft  paft,  had  The  impropria^ 
*    been  legally  licenfed  and  appointed  by  the  lord  of  the  ma-  ^^^  '^  ^^ 
nor  of  Latimer^  chaplain  of  the  chapel  of  cafe  of  Ifnampfiead  La'  t^^tactftvl^ 
timrrSf  in  the  parifh  of  Che/bam^  in  the  county  of  Bucks,  and  had  the  county  of 
officiated  as  chaplain  there  ;  that  in  the  faid  parilh  of  Cbe/bam,  f^^u  p^ys 
there  arc  two  diftinft  reftories  impropriate,  the 'one  called  fi^equMtersof 
Che/bam  Wobume^  and  the  other  called  Chejbam  Leicejler^  with  Je*diipbin  cf 
two  diftinft  vicarages  thereto  belonging  ;  that  by  virtue  of  an  j^umffieU  £«- 
ancient  grant,  endowment,  compofition,  or  agreement,  made  a«*«^  in  the  £ud 
in  the  reign  of  King  John,  between  W.  Allen  Foliottj  then  lord  «®«**y» 
or  owner  of  Latimers^  and  the  then  abbot  and  convent  of  Lei^ 
eejler  owner  ofthe  parfonage  of  C^^dtm  Leice/ler^  the  chaplain  who 
^dminiftered  in  the  faid  chapel,  had  or  ought  to  have  received  from 
the  parfpn  or  impropriator  of  the  re£tory  of  Chtjbam  Leice/ler 
yearly,  five  quarters  of  well  drefled,  found,  and  merchantable 
wheat,  at  Eafter  and  Aficbaelmas\  that  the  faid  payment  had  been 
difcontinued  for  fifteen  years;  that    the  defendant  Wbicbcote 
father,for  forty-fouryearsbefore  his  death,  had  been  impropriator 
and  liable  to  the  payment  thereof ;  that  the  plaintitf  had  only 
received  it  for  five  years ;  that  upon  the  death  of  the  defendant's 
father  he,  the  defendant,  became  entitled  to  the  tithes,  and  ought 
to  have  paid  the  fame,  and  the  arrears,  he  being  his  father's 
executor,  but  that  he,  with  the  defendant   Harding^  had  refiifed 
the  fame  under  feveral  pretences.   The  plaintiff  dated,  that  the 
faid  five  quarters  had  been  conftantlypaid,  and  that  the  fame  had 
been  eftabliflied  by  feveral  ordei*s  and  decrees  of  the  court  of 
chancery,  and  particularly  by  an  order  of  the  twenty-fifth  of  %- 
nuaryy  in  the  ninth  year  oi  Charles  the  Firji^  in  a  caufe  in  which 
£<?Aiiii,  clerk  of  the  chapel  of  LafitnerSy  was  plaintiff,  and  Ajhfield^ 
the  impropriator  of  Cbejham^   and   others,  were    defendants* 
The  bill  thierefore  prayed  payment  of  (he  prefent  and  all  future 
arrears,  or  (he  value  thereof. 

The  defendant  Whichcoie  admitted,  th^t  the  plaintiff  had  been 
(chaplain  of  the  faid  chapel,  a^  ftated  in  the  bill,  but  denied, 
that  he  ought  to  receive  from  the  impropriator  of  Chejbam  Lfim 
cejier,  five  quarters  of  wheats  and  ftated,  that  his  father,  by  in* 
denture  of  leafe,  4ated  the  tenth  of  July  17Q6,  demifed  to  Mr^ 
Caimfordi  the  parfoqag^  impropriate  for  twenty<rQne  years,  but 
that  there  was  not  si  word  mentioned  therein,  touching  (he  pay-* 
snent  of  the  five  quarters  pf  wheats  or  any  money  in  lieu  thereof^ 
and  that  therefor^  he  ough(  not  to  demand  the  fame  of  him, 
but  of  the  Qther  d?fen4wt,  and  only  fincc  his  father's  death  1 
and  he  depied  that  the  fame  was  payable  by  right^  )>vt  f4id  tlutt  it 
))jid  bccQ  given  merely  out  of  chari(y« 
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BiriRou«B  The  defendant  Ann  Harding  executrix  of  Mr.  GainsforJ  fsid, 

figauift         ^jjj^^  £jjg  believed,  that  there  had   anciently  been  and  ftill  is 

due  the  faid  payment  to  the  chaplain,  from  the  impropriator  of 

Che/bam  Leicejier^    and    admitted  aflcts,  and  hoped  fhe  fhould 

not  be  compu^lied  to  pay  the  arrears  thereof. 

The  plaintiff  replied  ;  the  defendants  rejoined  j  and  feveral 
witncffes  were  examined  on  the  part  of  the  plaintiff;  and  the 
caufe  came  on  to  be  heard  on  the  twenty-fixth  of  November 
laft  ;  and  on  hearing  counfel,  and  reading  the  defendant's  an- 
fwcr,  it  was  ordered  the  caufe  fhould  (land  over.  It  now  came 
on  this  day  ;  and  on  hearing  counfel,  and  reading  feveral  proofs 
in  the  caufe  \ 

The  Court  direfted  a  trial  at  law  upon  this  iflue,  "  Whc- 
*«  ther  five  quarters,  or  any  other  and  what  quantity  of  wheat 
^  hath  been  anciently  and  yearly  due  and  payable  by  the  im- 
**  propriator  or  impropriators  of  Chejbam  Leicejfierj  in  the  county 
<<  of  Bucks,  or  by  his  or  their  tenant  or  tenants^  to  the  chaplain 
^  of  Laiimers,  in  the  faid  county  for  the  time  being,  and  whe« 
<^  ther  any  and  what  fum  of  money  hath  been  yearly  paid  in 
<<  lieu  thereof,  by  the  faid  impropriator  or  impropriators  of 
^*  Che/bam  Leicejier^  or  his  or  their  tenant  or  tenants,  to  the 
'<  chaplain  of  Latimers,  for  the  time  being." 

A  trial  was  accordingly  had^  and  a  verdiA  given  for  the  de- 
fendants \  and  upon  reading  the  decree  and  pojlea ; 

The  Court,  on  the  twenty-firft  of  June  1731,  ordered  the 
bill  to  be  difmiffed  with  cofts. 

But  the  chaplain  appealed  from  this  decree  to  thb  House  of 
Lords,  and  on  the  fecond  of  May  1732,  his  counfel  prayed 
that  the  order  of  the  houfe,  dated  the  feventeenth  of  Jprii  laft, 
between  the  faid  parties,  might  be  made  an  order  of  this 
Courts  which  is  in  the  words  following : 

Dm  LuNjE,  the  fcventh  of  April,  1732.  **  After  hearing 
**  counfel  on  the  petition  and  appeal  of  the  plaintiff,  complaining 
«*  of  an  order  of  the  court  of  exchequer,  on  the  fourth  of  ZV* 
•«  ceniber  1730,  made  herein;  refufing  to  fuffer  the  appellant 
«  to  read  certain  orders  and  proceedings  in  an  old  caufe  in  the 
**  court  of  chancery,  wherein  Richard  Boiam^  clo*!:,  was  plain- 
"  tiff,  and  T.  Afifield  and  others  were  defendants,  tnit  direAing 
<<  an  iffue  at  law  to  be  tried,  as  to  what  quantity  of  wheat  had 
**  been  anciently  and  yearly  due  and  payable  by  the  impropria- 
**  tor  of  Chejbam  Leicefter,  in  the  county  of  Bucks,  to  the  chap- 
^*  Iain  of  Laiimers  \  and  further  complaining  of  another  order 
*f  of  the  twenty-firft  of  June  laft,  difmiiBng  the  appellant's 
*«  bill,  with  cofts,  both  at  law  and  in  equity,  and  praying,  that 
*•  the  faid  orders  may  be  reverfed,  and  that  he  may  have  fuch 
«'  reifetf 'g!ve»  him^  as  to  this  houfe  fliall  feem  meet }  likewifc 

««  after 
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«  after  hearing  counfel  upon  ^he  anfwer  of  the  rcfpondents,  put     Bwiioiroa 

«  in  to  the  faid  appeal,  and  due  confkleration  had  of  what  was   w«ictfcoT»fc 

«  offered  on  either  fide  in  this  caufe ;  it  is  ordered  and  ad- 

«  judged  by  the  lords  fpiricual  and  temporal  in  parliament 

«  aflcmbled,  that  the  faid  orders  in  the  Court  opExcHEquERy 

<<  complained  of  in  the  faid  appeal  be,  and  the  fame  arc  hereby 

««  reverfed.     And  it  is  hereby  declared,  that  five  quarters 

*<  of  wheat  yearly  are  due  and  payable,  and  of  right  ought  to 

«  be  paid  to  the  chaplain  of  LathnerSy  out  of  the  rcftory  of 

«  Chejbam  Leiceftery  in  fuch  manner  "as  the  fame  are  claimed  by 

(t  the  appellant  in  his  original  bill.     But  inasmuch  as  he  doth 

«  admit  that  he  hath  in  fail  received  forty  (hillings  per  annum, 

<«  from  the  Lord  o/Latimers,  in  fatisfadlion  of  one  quarter  of 

"  wheat,  parcel  of  the  faid  five  quarters  payable  yearly  as  afore* 

«  faid.  And  that  it  appeareth,  that  during  the  five  years  the 

<<  appellant  was  paid  his  demand  before  the  ftoppage  complained 

«  of  in  the  bill,  he  received  forty  (hillings  a  quarter  in  fatisfac-* 

«  tion  of  the  faid  five  quarters  of  wheat  yearly,  as  well  for  the 

*«  four  quarters  as  for  the  one  quarter,  it    is   hkrebt  FUR-t 

<<  ther   ordered,  that  the  appellant  Oiall  be  paid  for  the  ar- 

"  rears  of  the  remaining  four  quarters  of  wheat,  after  the  rate  of 

"  eight  pounds  per  annum,  from  the  time  that  the  payment  of 

«  the  faid  four  quarters  of  wheat  was  ftoppcd,  till  the  filing  of 

"  the  appellant's  original  bill,  being  fifteen  years  (which  is  the 

«  time  for  which  the  appellant  has  demanded  fatisfaftion  by 

<*  this  fuit),  and  that  the  fame  be  paid  to  the  appellant  by  the 

««  refpondent  Sir  F.  Whichcotey  h'e  admitting  that  he  is  to  in- 

«  demnify  the  other  refpondent,  and  confenting  to  ftand  in 

*'  his  place,  and    the    appellant    being  contented    therewith. 

"  And  it  is  hereby  ordered,  that  the  refpondent  WTjich^ 

«  cote  do  likewife  pay  to  the  appellant,  being  the  plaintiff  in 

«  the   original   bill,  his  cofts  of  the  fuit  in  equity,  to  be  taxed       ' 

"  by  the  proper  ofiicer,  dcdufting  the  cofts  at  law,  &c.  j  and 

«  further,  that  the  faid  Court  of  Exche<^jer  do  caufe  this 

"  order  and  judgment  to  be  put  in  due  execution  accordingly/* 

Upon  reading  the  faid  order  of  the  House  of  Lords,  figned 
by  WiJLLiAM  Cooper,  ilerk  of  Parliament^ 

It  is  this  day  ordered  by  the  Court,  that  the  faid 
order  of  the  House  of  Lords,  dated  the  feventcenth  day  of 
April  laft  paft,  hereinbefore  fet  forth,  (hall  be,  and  the  fame  is 
hereby  made  an  order  of  this  court;  and  that  the  fame  fhallbe 
obferved,  performed,  and  fulfilled  by  all  panics,  according  to 
the  true  intent  and  meaning  thereof;  and  that  the  laid  defend- 
ant  Sir  Francis  Whichcote  do  pay  unto  the  plaintiff  the  money 
due  for  the  arrears  of  wheat,  according  to  the  faid  order,  and  * 
thai  the  deputy  remembrancer  of  thb  court  do  tax  the  cofis, 

purfuant 
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BvtiovQM     pnrfuanttd  the  faid  order,  which  ai*c  to  be  paid  purfuai^  to  (ke 
^g^^fi        dircftions  of  the  faid  order. 

WmcMCOTX* 

J  AS.  Reynolds. 
Law  Carter. 

t.  COMTNS. 

Wm.  Thompsoh* 


HuAiTTtiii  Lord  Lonsdale  azainfi  Bathurst- 

Torhjhire^  2^th  January  1736. 

The  manner  in  ^HE  bill  dated,  that  the  plaintiff,  for  five  years  paft  had  bceri 
which  the  im-  -i  feifed  in  fee  of  the  parfonage  impropriate  of  ^rhUgarthdale^ 
^Arhi'a^biah  '^  ^^^  county  of  iTori^  and  that,  by  virtue  of  an  ancient  cuftom 
in  rorkfixn^  \%  therein,  he,  and  all  thofe  whofe  eftatc  he  had  in  the  faid 
entitled  to  re-  redory,  was,  and  had  been^  time  out  of  mitid,  entitled  to  the 
cehre  by  fpecial  tithcs  of  alt  the  lead  ore^  got  in  the  faid  parifb,  ais  would  not  go 
^l^™of  foch  *Vo"g^  ^^  ^'^ch  riddle  as  it  fell  from  the  pich^  when  it  was  firft 
iud  ore,  dug  in  ^^igg^d  in  the  mine,  and  that  fuch  farther  part  thereof,  as  was 
the  faid  pariOi,  fmall  elioUgh  to  go  through  an  inch  riddle,  at  the  time  it  was 
as  will  not  go  flj-ft  digged  out  of  the  mine,  and  fell  from  thepick^  was  by  cuf- 
tto ough  an  inch  ^^^  exempt  from  any  tithes  to  the  plaintiff:  that  fuch  method 

nddle  as  It  falls      r  ^.  ,  .       V    j  1.  •  •  n       r   *  i«       •         •      A       /» -a 

from  the  picks,    ^f  tithmg  had  been  immemonally  ufed  at  all  mm€s  m  the  laid 

parifh  ;  that  fuch  inch  riddle  had  beeti  conftantly  kept  for 
that  ptirpofe  by  all  the  re^ors  at  all  fuch  mines  ;  and  that  the 
defendant  Bathurfl  was  feifed  of  feveral  mines  in  the  faid  pari(h, 
^  which  had  produced  him  large  quantities  of  lead  ore,  but  that 
he  had  combined  with  the  other  defendants,  and  had  refufed 
X6  pay  the  tithes  thereof.  The  bill  therefore  prayed  an  account 
and  fatisfaAion  for  all  fuch  tithe  ore  \  that  the  plaintiff's  agents 
might  be  at  liberty  to  go  down  into  the  mines  and  take  the 
tithes  of  the  faid  ore  underground  as  it  fell  from  the  pick,  and 
infpe^t  the  workmen  under  ground,  in  order  to  prevent  fraud 
in  the  mines  for  the  future  ^  and  that  the  fame,  or  fome  other 
method  might  be  eflablifhed  to  preferve  the  plaintiff's  right  to 
the  faid  tithes. 

The  defendant  jBfl/Awr;^  admitted,  that  the  plaintiff  was  feifed 
of  the  rectory,  and  entitled  to  feveral  titheable  matters  therein 
and  by  cuftom  to  the  tithes  of  fiich  iead  ore,  after  the  fame  was 
buddled  and  wafhed  by  the  owners,  as  would  not  go  through 
an  inch  riddle,  and  that  fuch  part  as  did  was  exempt  from  the 
payment  of  tithes  ;  but  he  denied,  that  the  plainti&>  or  his 
agents,  had  any  right  to  go  down  into  the  mines. 

The  other  defendants  put  in  their  anfwers  atid  fa)d,  that 
they  were  employed  as  workmen  to  the  defendant  Bathurjl. 

The  plaintiff  replied;  the  defendants  rejoined ;  andwitne(!es 
were  examined  on  both  fides ;  aod  upon  hearing  counfel  ;  and 

reading 
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reading  the  depoiitions  in  the  caufc  }  the  Court  drdcred  a  trial    I^«»  Lon«- 

at  law,  o»  this  ifluc,  "  Whether  the  plaintiflF,  and  all  thofc         ^*^ 

*<  whofc  eftate  he  hath  in  the  faid  reftory,  is,  and  time  out  of    BAruv^^r* 

<'  mind,  have  been  entitled  to  the   tithe  or  tenth  part  of  all 

"  the  lead  ore  got  within  the  faid  parifli   of  Arkilgarthdahy  as 

^  would  not  go  through  an  inch  riddle,  as  it  fell  from  the  Pich^ 

^^  when  it  was  firft  dug  in  the  mine ;  and  that  fach  other  part 

*^  thereof  as  was  fmall  enough  to  go  through  an  inch  riddle  at 

*<  the  time  that  it  was  firft  dag  out  of  the  mine  and  fell  frotxi 

^  the  pick,  hath  been  immemorially  exempt  from  the  payment 

**  of  tithe.    That  if  upon  the  trial  there  (hall  appear  to  be  any 

«  variation  from  the  cuftom  hereby  direfted  to  be  tried,  and  the 

^*  fame  ihall  be  found  by  the  jury  who  fhall  try  the  caufei  the 

**  iame  ihall  be  indorfed  on  the  pojlear 

The  Coukt  alfo  ordered,  that  an  order,  made  the  feventh 
day  of  December  laft,  whereby  the  plaintiff  or  any  agent  or 
agents  of  his,  by  his  appointment,  had  liberty  to  go  down  into 
and  infpeA  the  mines  in  queftion,  and  for  that  purpofe  to  make 
ufe  of  the  defendant's  tackle,  be  enlarged  in  all  refpe£l^  till  fur« 
ther  order.  And  further  direAions  to  be  referved  till  after  fuch 
trial  had. 

The  trial  came  on  to  be  heard  \  and  on  hearing  counfel,  and 
fcveral  witneffes  being  examined,  the  parties,  by  confent,  came  to 
an  agreement  in  the  words  following,  dated  the  eighth  oi  March 
laft,  wz.  "  agreed  that  a  juror  be  withdrawn  ;  that  the  tithe  is 
<<  due  as  it  falls  from  ihepickj  when  firft  dug  in  the  mine;  that 
<<  the  fame  (hall  be  worked  in  a  workmanlike  manner,  and  not 
«  broke,  fo  as  to  defraud  the  payment  of  tithes,  and  brought 
*<  up  in  the  riddle  and  laid  upon  the  bank,  and  the  large  ore 
**  which  is  vifibly  too  big  to  go  through  an  inch  riddle  fhall  be 
<^  laid  afide,  and  the  tithe  paid  by  meafure  as  ufual,  and  the 
<'  boofe  or  fmall  ore  when  huddled  and  rough  waftied,  put 
**  into  the  riddle,  and  fuch  part  as  goes  through  {hall  pay 
**  no  tithe,  and  what  remains  behind  {hall  pay  tithe ;  and  that 
"  this  {hall  be  made  a  decree  of  this  court  of  exchequer,  with 
"  fuch  other  direAions  as  the  Court  fhall  think  proper.'* 

The  caufe,  on  the  twentieth  of  May  1^31,  came  on  for  further 
direflions ;   and  upon  reading  the  faid  decree  and  agreement  ; 

The  Court  ordered,  that  the  faid  agreement  of  the  parties 
ihall  be  eftabli{hed  ;  that  the  defendants  £hall  come  to  an  ac- 
count with  the  plaintiff  for  the  tithe  of  all  the  lead  ore  demanded 
by  the  bill,  according  to  the  method  prefcribed  by  the  faid 
agreement,  and  fatisfy  and  pay  the  plaintiff  for  the  value 
thereof;  and  that  the  faid  order,  made  the  feventh  day  of  D^- 
€mber\z%  (hall  be  continued  till  the  faid  account  fliall  be  taken, 
and  the  further  order  of  the  Court  made.  The  confideration 
of  cofts  and  further  directions  to  be  referved  till  after  report. 

On 
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a 

Bathoast. 


Lo«D  LoNi-        On  the  fifteenth  of  November  X733»  ^^^  ^"''^  ^^^  "*  ^^ 
DAL»         paper  ofcaufes  ;  but  the  court  was  informed  that  the  parties  had 
■  n*2^*     come  to  an  agreement,  dated  the  eleventh  day  of  Alarcb  hift, 
for  accommodating  and  finally  adjufting  all  difputes  and  dif- 
ferences between  them  ;  and  upon  reading  the  fame  and  the 
defendant's  counfel  confenting  ; 

The  Court  ordered,  that  the  (amc  be  made  a  decree  of  this 
Court,  and  that  the  parties  ihall  be  bound  by  and  perform 
the  fame  accordingly. 

Jas,  R£TN0LI>S. 

Law.  Carte&« 

J.  CoMTMS. 

Wm.  Thomson; 


HftABTTitM  •  Howell  againJI  Moone. 

4.  Cxo.  %. 

Cornwall^  \Ji  February  1 730. 

The  impropria-  ^T*HE  vicaf  of  Peljnty  in  the  county  ofCornnDall^  claiAicd  the 

tor  and  Yicjr  of     1      ^j^j^^^  ^f     ^^      j^^       ^^j  ^1  ^1^^  f^^jj  ^j^j^^g    ^^  offcriuM 

w;    are   ro-  ^^^^%  thercm. 

tkd  io*ihc  great  '^^^  defendants  denied,  that  tithes  in  kind  were  due  as  in  the 
and  to  thefmail  bill  is  charged  ;  and  inflfted,  that  by  immemorial  cuftom  all  and 
tithe&  in  kind,     every  the  occupier  and  occupiers  of  any  farm  or  farms,  lands,  at 

tenements  lying  within  the  faid  parifh  and  the  titheable  places 
thereof,  had  paid  yearly  and  every  year  refpeflively  to  the  vicar 
of  the  faid  parifh,  or  his  leflce  or  leifees,  for  the  time  being, 
eightpence  in  the  pound,  and  no  more,  and  fo  proportionably  for 
every  lefs  fum  than  one  pound,  of  the  yearly  value  of  fuch  fannS| 
lands,  or  tenements,  according  to,  and  as  the  faid  value  had  been 
afccrtained  by  an  ancient  church  rate,  time  out  of  mind  fettled 
^  and  eftablilhed  in  the  faid  parifh,  as  a  modus  in  lieu  of  all  tithes 
whatfoever  (except  the  tithes  of  coppice  wood)  due  and  payable 
to  the  vicar  of  the  faid  parifh,  and  alio  in  lieu  of  all  oblations  and 
offerings  due  by  fuch  occupiers  refpeftively  to  the  vicar  of  the 
faid  parifh,  by  two  half  yearly  payments  vi%^  fourpence  at  Lai) 
Day,  and  fourpence  on  Michaelmas  Day. 

Several  of  the  defendants  on  behalf  of  themfelves  and  all 
other  the  owners  and  occupiers  of  lands  ii  the  faid  parifh  filed 
their  crofs  bill  againfl  the  laid  Hoivell  and  J.  F.  Buller,  praying 
that  the  faid  modus  might  be  eflablifhed. 

Howell  infifled  upon  tithes  in  kind,  and  denied  the  modus. 

The  plaintifis  in  each  caufe  replied;  the  defendants  rejoined  \ 
and  witnefles  were  examined  j  and  the  caufe  came  on  to  be 
heard  on  the  the  thirtieth  of  .^/V/Iaflj  but  the  Court  ordered 
Buller  the  impropriator  of  the  parifh  to  be  made  a  party  to  both 

the 
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the  bills,  which  was  accordingly  done^  and  the  bills  amended 
with  new  charges  as  againft  hitn. 

j?»//fr  infifted,  that,  as  impropriator  of  the  pari (h»  the  tithes 
of  cord,  and  other  great  tithes  belonged  td  him,  and  ought  to 
be  paid  in  kind  }  and  he  denied  all  knowledge  of  any  inodus  iii 
the  faid  parifh. 

The  caufes  came  on  as  againft  him  upon  the  bill  and  anfwer ; 
and  on  this  day  they  came  on  to  be  heard ;  and,  upon  hearing 
counfel  for  all  parties,  the  court  ordered  the  modusy  as  laid  in 
the  defendant's  anfwer  to  the  original  bill,  to  be  tried  ;  and, 
on  the  trial,  after  full  evidence  given  on  both  fides,  the  jiiry 
gave  a  verdidt  for  the  plaintiff* /fiTW^//  that  there  was  not  any  fuch 
modus. 

The  Court  therefore  ordd*ed  the  (feputy  to  take  an  account ; 
the  crofs  bill  to  be  difmiiled ;  the  vicar  and  ikipropriator  to  have 
fheir  coils,  both  at  law  and  in  equity ;  and  the  defendant  Butler 
to  have  his  cofts  upon  the  amended  bilL 

Jas.  Reynolds.' 
Law.  Carter^ 

J.  CoMTNS. 

Wm.  Thomsons 


Pi. 


ftowiLL 

agahjl 
MoOM  X. 


Kennydy  againfi  Goodwin. 

EfeXy  t6tb  May  173 t. 

•  •    •       •  .       • 

'irHE  rcftor  of  South  Ockenden^  in  the  county  of  i^x,  claimed 
'*'    the  tithes  of  hay,  corn^  and  all  fmall  tithes  iu  kind. 

great  and  fmall  tithct  in  kind. 

The  defchdant  faid,  that  he  occupied  ^ince  Farm  of  the 
yearly  value  of  thirty  pounds,  and  infilled,  that  there  was  a 
incdus  payable  yearly  by  thfc  occupiers  bf  the  faid  farm  to  the  rec- 
tor of  the  faid  patim  of  four  pounds,  ten  {hillings,  by  equal  half 
yearly  payilients^  in  lieii  of  all  great  and  fmall  tjthes  and  other 
dues,  jrearly  arifiog  upon  the  faid  farm  and  the  lands  thereunto 
belonging*,  that  the  plaintiff  and  his  prfedeceflbrs  had  received  the 
fame  until  within  a  few  years ;  that  while  he  was  a  ftranger  to 
the  exiftencdof  the  faid  modus^  he  was  prevailed  on  by  the  plaintiff 
to  pay  him  five  pounds,  and  hoped  that  fuch  payment  of  ten 
fhillings  a-yeat-  mbre  would  not  deftroy  the  faid  modus  ;  that  the 
plaintiff,  in  Eajiir  Term  1 729,filed  a  bill  againft  him  for  the  tithes 
of  the  faid  farm  \  that  he  in  his  anfwer  infifted  on  the  faid  modus, 
and  the  plaintiff  fiiffered  the  bill  to  be  difmiffed  with  cofts ;  and 
he  denied,  that  he  occupied  any  other  lands  in  the  faid  parifh  ^ 
and  infifted  on  the  faid  modus. 


kAtTlftTltlil 

The  rcaor  ot 
South  Ockaiden^m 
^SftXf  clainM 
S.C  Bunb.  50s.' 

The  defendanlfc 
fayS|  that  he  oc- 
cupies ilmm^ 
Tarnty  of fhc  va- 
)oe  of  36I.  a- 
^ar;  and  that, 
there  it  a  wiadhi 
of  4I.  JM  a- 
yearj  payable  in 
lieu  of  all  the 
tithes  of  the  ixA 
farm. 


Tth* 
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KiNHYD*         The  plaintiff  replied j  the  defendant  rejoined;  and  vntncStS" 
GooDwiK      ^^^^  examined  on  both  fides;  and  upon  hearing  counfel  oa 
both  fides ; 

The  Court  dc«  The  Court  ordered  the  defendant  to  account  with»  fatisfyy 
Slbe  tliT^  ^^^  P^y  *^  ^^^  plaintiff  the  value  of  the  tithes  of  all  the 
order  the'  de-  tithe^ble  matters  and  things  demanded  by  the  bill,  which 
feodant  to  ac-  he  had  arifing  on  his  farm  called  ^ince  Farnty  and  the  lands 
couni  for  tithes  occupied  by  him  in  the  faid  parifli  of  South  Ocienien^  and  the 
in  kind.  titheabic  places  thereof,  during  the  time  mentioned  in  the  bill. 

EAtTsaTEiM  Gore  againji  Toovey  ;  et  e  Contra, 

4*  Cxo.  %m 

Hertfird/bire^  20th  May  173U 

• 

The  dean  and  ^T^HE  bill  ftated,  that  the  dedn.  and  chapter  of  Cbrijl  Churchy 
chapter  of  Cbriji  A  in  Qxfird^  being  feifed  in  fee  of  the  redfaories  impropriate  of 
?^*^*»  in  Oar-  J^ring  and  Wiggintoriy  in  the  county  of  Hertfprdy  and  entitled 
priaton  oT^thc  *^  ^^  tithes  of  corn  and  all  forts  of  j^ain  in  kind,  as  wdl  in 
parUhesof  rr/Mff  Tring  as  in  Wtgginton^  did,  by  leafe  dated  the  fixteenth  of  OEhber 
and  fTtgpntmi^  I7^4>  dcmile  the  fame  to  the  Earl  of  Northampton  and  R.  Frei-. 
'^^1?^'"^^"^''  ^'^^  ^^  ^^^  ^^^  twenty-one  years  ;  that  the  fame  was  held  in 
daim  the  d^s  truft  for  the  plaintiff ;  that  the  defendants  for  three  years  paft 
ofcomandgrain  ^^d  hek),  as  tenants  under  Henry  Harcourty  divers  lands  in  Wig'^ 
in  the  faid  pa-  ginton^  containing  two  hundred  acres,  and  had  foyred  the  {ame 
rifliinkind.  yr'nh.  wheat  and  other  grain,  which  they  had  carried  away 
*ce  Pyott  V.  without  fetting  out  the  tithes  thereof,  or  making  the  plaintiff  any 
G««y,  voU- 1.  recompence  for  the,  fame,  under  a  pretence  that  there  was  a 

modus  of  f<;.ven  pounds  a-year  in  lieu  tht^reof ;  that  the  plaintiff 
had  given  proper  notice  that  he  would  take  his  tithes  in  kind 
for  the  faid  land,  and  had  demanded  the  fame  accordingly. 

The  defendant      The  defendant  Hareourt  admitted,  that  the  dean  and  chapter 

^'•^  ^^'«  ®^  ^*^  Church  were  entitled  to  the  reftory  of  Trif7g(a),  and  to 

ii  not  a  ^^na  ^^^  tithes  of  all  corn  and  grain  there,  and  that  they  might  have 

parish,   but  is  Ict  fuch  a  leafe  as  in  the  bill  is  ftatcd  ;  but  he  faid,  that  he  was  a 

merely  a  vill  in  ftranger  to  their  being  feifed  of  the  impropriate  reftory  of  Jf^g^' 

sW/»  ^"^    ^^  ^;«/^«,  and,  infiftcd,  that  JViggintony  though  called    a  parifh, 

'^'*^*  was  no  parifh,  parfonage,  or  rcftory  impropriate  of  itfclf,  but 

that  the  church  and  chapel  of  Wlgginton  had  been  for  feveral 

hundred  years,  and  then  was,  only  a  member  of  and  chapel  to 

the  church  of  Tringy  or  annexed  thereto  or  dependant  thereupon ; 

and  that  the  faid  place  called  Wlgginton  was  a  vill  and  laid    in 

Tritig  parifh.     Ue  alfo  faid,  that  the  dean  and  chapter  had  de- 

faJOn  the  28th  of  Tone  i658,Tr7nt-  The  defendant  faid  he  was  willing  to 

ty  Term  10.  Car.  %.  Pyoit,  as  leflee  of  pav,  if  the  plaintlif  conld    prove  his 

the  impropriate  r&ftory  of  TV/^r,  filed  title.    Tmk  Court»  on  hearing  the 

hU  bill  agalnft  Harteiox  tithes otcalves,  evidence,  declared  that  he  had  a  good 

Iheepi  Iambi;  apples,  pears,  and  rabbits,  title,  and  decreed  the  tithes  accordingly. 

ipifcd 
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mifcd  the  church  of  Triftg  and  chapel  of  Wtgginton  by  the  name        Go«« 
of  «^  the  rcdlory  of  Tring"  only,  and  all  tithes  thereunto  be-      -,*'**^ 
longing ;  and  that  he  believed  the  faid  chapel  had  pafled  by  fuch      ^VCwl 
leafe  as  part  of  the  faid  reftory.     He  alfo  faid,  that  the  defend-  t^^t  h    •     h 
ants  Toovej  and  Sealing  had,  for  three  years  paft,  as  tenants  owner  of  two 
under  him,  held  lands  in   Wiggintonj  which  were  part  of  an  hundred  acres, 
ancient  park  called  PendUy  Park^  and  parcel  of  the  demefms  of  *^*^«*    ^aMty 
the  manor  of  PetidUy^  containing  two  hundred  acres,  lying  on     ^^'T^f^^ 
the  fouch  fide  of  the  high  road  leading  from  Tring  to  Berkhamp'  mefiu UtuU of  th^ 
JleaJj  called  the  Potfs  Croft ,  which  the  defendant  Toovey  hield^  manor  of  Pmd^ 
Leys  under  the  Warren^  which  the  defendant  Sealing  held,  Bam  h*  ""*  that  al. 
Parky  the  Church  Houfe  Parly  the  Coal  Hill  Park,  and  the  Saint  J^^^'J^jJ^f 
Foine  Park,  called /A^  Park  or  Warren  Park,  which  was  laft  dif-^j^,Viiw,^ 
parked  of  any  of  the  lands  in  Pendley  Park;  and  that  they  were 
all  enclofed  within  the  pales  of  the  faid  park»  except  feven  acres 
which  were  formerly  taken  out  of  the  Leys  under  the  Warren  \ 
and  he  admitted  that  th^  aforcfaid  lands  might  be  in  Wtgginton,  they  have  im. 
but  infifted,  that  the  fame  were,  and  time  out  of  mind  had  been  «»n»riaily  paid 
tithcable  to  ^Afiz/ry  parifh,' and  not  to  Tring  or  Wigginton-,  SSto^'^toTh^ 
and  that  three  pouncb,  fix  {hillings,  and  eightpende,  hid.  been  n€tor<dAJdbioy^ 
time  out  of  mind,  and  ftill  was  paid  to  the  re£tor  or  incumbent  and  not  Trmgot 
oiAlSury,  in  lieu  of  thegreia  tithes  yearly  encreaiing  out  of  the  ^£p«W| 
faid  Pendley  Park,  and  forty  ihillings  a-year  for  all  the  ftnall .that  there  Is  a 
tithes',  in  all  five  pounds^  fix  (hillings,  and  eightpeocej  that  ""^*  0^31.  «8. 
the  faid  yearly  fum  of  three  pounds,  fix  fiiiUings,  and  eightpence  ^  ^f^   ** 
was  conftantly  paid,  year  after  year,  for  the  great  tithes  of  the  faid  tubts,  and  f|o«! 
two  hundred  acres  of  land  in  Wiggtnton,  in  the  defendants  oc-  a-yeariniieuQf 
cupation,  and  one  hundred  acres  more  of  his  other  part  and  the  fmatt  Httet, 
parcel  of  the  faid  ancient  park,  lying  on  the  north  fide  of  the  ^  ^^y  of  the 
faid  highway,  in  the  occupation  of  the  defendant   Toovey  and  ^^  ^^^  ^^' 
him,  ^and  for  all  the  other  lands,  if  any,  and  not   for  the  foronruundrvi 
tithes  of  ninety-five  acres  only  in  the   faid  parifh  of  Aldbury,  more  of  the'fald^ 
exdofive  of  the  two  hundred  acres  in  Wigginton ;  that  the  faid  P*''^*   "nd   for 
forty  (hillings  had  been,  time  out  of  mind,  paid  to  the  reftor  of  ^^^^''**^** 
Aldbury,  in  lieu  of  tXX  f mall  tithes  yearly  encreaCng  out  of  Pend^  "*       "^* 
ify  Manor,  whereof  the  Park  was  part  j  that  no  tithes  in  kind 
had  ever  been  paid  for  the  faid  two  hundred  acres,  or  for 
the  one  hundred  acres  ;  and  that  no  /mall  tithes  in  kind  had 
ever  been  paid  from  or  out  of  Pendley  Mandr,  whereof  the  Pari 
was  part,  to  the  reftor  of  TriAg,  Wigginton,  or  Aldbury^  '  He 
admitted  that  the  defendants  Toovey  and  Sealing,  not  fetting  out 
their  tithes  was  by  his  order  j  and  denied  that  the  modus  of  three 
pounds,  fix  (hillings,  and  eightpence  was'  payable  to  the  reftor 
of  Aldbury,  for  other  lands  only,  and  not  for  the  lands  in  the  pof- 
fdfioQ  of  Toovey  and  Sealing,  or  that  he  had  ever  admitted  that 
the  faid  lands  in  their  pofTeflion  were  within  the  titheable  places 
of  Wigginton  or  Tring,  or  that  he  had  ever  pretended  that  a  modus 
of  feven  pounds  a-year  was  payable  to  the  dean  and  chapter  of 
Chnyi  Church,  or  to  their  leflees,  for  the  tithes  thereof*  He  further 

'       X  2  faid/* 
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GoR  B         faid,  that  he  believed  the  foid  dean  and  chapter,  about  twenty-' 
•  y^l'l'^^  .       fix  years  ago,  had  demifcd  to  H,  Guy  the  rcAory  of  Tring^  and 
gt  i  Cotttri.      tli2t  Gwy  was  leflce  of  the  tithes  of  Tring  and  iVigginton  \  and 
infifted  that  the  faid  vill  of   W^igginton  was  not  a  reftory  or 
parifh  of  itfelf.     He  admitted,  that  fome  of  the  faid  lands  lay  in 
Jldbury^  but   infifted  that  the  tnodus  of  three  pounds,  fix  (hil- 
lings, and  eightpence,  had  been  paid,  time  out  of  mind,  to  the 
parilh  of  Aldbury^  in  lieu  of*  the  great  tithes  of  all  ihe  lands 
called  Pendley  Parky  whereof  the  faid  two  hundred  acres  were 
part  5  and  faid   that  he  had  never  heard  of  any  tithes  in  kind 
having  been  paid  for  all  or  any  of  the  faid  lands,  either  to  the 
rc£^oi-s  of  I'ring  and  Jf^iggintoa,  or  to  any  other  per fon  whatfo- 
,  .  ever. 

The  defendants  The  defendants  Toovcy  ind  Sealing  anfwered  td  the  fame  effeft 
roowymd  Seal.  ^  ^jj^  defendant  Harcourt^znd  fet  forth  the  quantities  of  corn  and 
uLd»\<>!^  hay,  and  the  values  of  the  tithes  thereof  5  -^nd,  confefiirfg  that 
t^t,  and  hold  ^hey  had  not  made  the  plaintiff  any  fatlsfaftion  for  the  fame, 
the  raid  twohun-  difclaimed  all  right  to  the  Taid  lands,  fave  only  as  teifanfs. 

dred  acres. 

The  re^or  of  The  defendant  Dot;// faid,  that  for  twenty  years  paft»  he  had 
jiuhry  admits  been  reftor  of  Aldbury^  during  which  time  he  had  received 
that  he  has  re-  from  the  defendant  Harcourt^  and  thofe  under  whom  he  claimed, 
ceivedtheW«i.  ^Yivtt  pounds,  fix  (hillings,  and  eightpence,  in  Ueu  of  thc^rflrf 

tithes  of  fome  lands  belonging  to  Pmdley  Farm^  but  for  what 
lands  he  could  not  tell  \  and  be  hoped  that  his  intereft  would 
not  be  prejudiced. 

The  landlord  The  defendants  Hatcourty  Toovey,  and  Seating^  filed  thcif 
Harcourt  and  his  cro/s  bilt  againft  the  plaintiffs  Gore^  the  dean  and  chapter  of 
cforbin^to  e!  ^^^y^  Church,  James,  Earl  of  Northampton,  and  R.  Freeman, 
ftaWiib'thcJIl  fetting  forth,  that  the  plaintiff  Harcourt  and  his  anceftors,  for 
Af.  many  years  paft,  had  been  owners  of  the  inj/f^r^P^/iiJZ^,  and 

of  divers  lands  thereto  belonging,  and  of  the  faid  two  hundred 
acres  of  land,  part  of  an  ancient  park  called  Pendley  Pari,  and 
part  of  the  demefnes  of  the  faid  manor,  lying  on  the  fouth  fide 
aforefaid,  and  that  the  plaintiffs  Hoovey  and  Sealing  were  his 
tenants  to  the  fa:d  acres  as  in  their  anfwer  fet  forth  ;  that  bf 
virtue  of  fome  ancient  compofition  real,  prefcriptlon,  or  otherwife, 
the  tithes  of  all  grain  arifing  out  of  the  faid  park,  whereof  the 
faid  two  hundred  acres  were  part,  or  fome  modus  or  compofition 
in  lieu  thereof,  had  been,  time  out  of  mind,  paid  by  the.owners 
'  or  occupiers  thereof  to  the  rcftor  or  incumbent  of  Aldbury  \  and 
that  the  reftors,  impropriators, 'or  farmers  of  the  rcflory,  or  of 
the  tithes  of  Tring,  or  chapelry  of  fpigginton,  had  never  takca 
tithes  in  kind  of  any  corn  or  grain  from  the  faid  lands  called  Peni" 
ley  Park  -,  that  the  defendant  G^r^,  as  leffee  aforefaid,  pretended 
that  he  was  entitled  to'fome  money  in  refpeft  of  the  tithes  of  fome 
part  of  the  faid  two  hundred  acres,  and  had  prevailed  on  fome 
tenants  to  pay  him,  but  the  plaintiff  charged  that  no  tithes  in 
kind  were  ever  taken  for  the  faid  land,  and  that  if  any  had  been 
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It  was  an  impofition  ;  that  W.  Palmer^  in  the  tenth  year  of        ^  ^" 
Charies  the  Firji^  was  owner  of  the  tithes  of  the  chapel  oiWig^      Toot£t  i 
gintofiy  in  the  pariih  of  Tring^  by  leafe  under  the  dean  and      a  g  Cvmrm. 
chapter  of  Chrifl  Chttrch^  and  demanded  tithes  of  IT.  Surman^ 
tenant  to  H.  Anderforiy  the  plaintiff  Harcourfs  anccftor,  of  part 
of  the  faid  two  hundred  acres ;  that  Surman  refufed  to  pay  the. 
(ame  ;  that  Palmer^ rfcTVznts  thereupon  went  and  took  fcveral 
parcels  of  oats  as  tithes  of  the  faid  lands  »  that  the  faid  Anderfon^ 
in  the  tenth  year  of  Charles  the  Flrjly  fued  PaJmer^s  fervants  for 
entering  his  clofe  ;  that  the  calife  was  tried  by  a  fpecial  jury  at 
the  king's  bench  bar,  in  Michaelmas  Term  in  the  eleventh  year 
of  Charles  the  Firfl^  when  the  jury  found  for  the  plaint iff^  viz* 
on  the  firfl  iiTue,  that  the  defendants  were  guilty  of  the  trefpafs, 
and  on  the  fecond  iflue,  that  all  the  tithes  upon  the  faid  two 
hundred  acres  had  not,  time  out  of  mind,  been  paid,  or  ufed  or 
ought  to  be  paid  to  the  reftor  of  Tring  ;  that  the  faid  verdift 
was  recorded  and  final  judgment  given  thereon,  and  that  Palmer 
acqMiefced  in  the  fame ;  that  fhortly  afterwards  one  Gylpirtj  reAor 
of  ^/J!^2/rv,demanded  tithes  in  kind  of  the  inclofed  grounds  called 
Pendley  Park^  and  brought  a  bill  in  this  court  in  Hilary  Term^  in 
the  fourteenth  year  of  Charles  the  Firjiy  againft  the  faid  Anderfon 
and  Surman  his  tenant,  fetting  forth  that  all  tithes,  both  great 
and  fmall,  growjnj;  in  Pendley  Pijr^,time  out  of  mind,  had  been 
payable  to  the  reaor  of  Aldbury  ;   that  there  was  no  real  compo- 
Jition  or  modus  \  but  that  tithes  were  due  in  kind  fpr  the  fame, 
and  prayed  an  account ;  that  the  defendants  to  the  faid  bill  fet 
forth  that  all  tithes  of  the^faid  parifh  did  not  belong  to  the 
plainti6F,  and  fet  up  the  faid  modus  of  three  pounds,  fix  (hillings, 
and   cightpence,  in  full  of  all  great  tithes  for  Pendley  Parky  and 
forty  fhiilings  for  tht/^all  tithes  ZTiUng  opt  of  the  manor  of  Pend^' 
ley,  and  faid  that  they  had  never  heard  that  tithes  in  kind  had 
ever  been  paid  for  the  faid  park  j  that  the  caufe  came  on  to  be 
heard,  in  which  the  only  queftioh  was,  whether  the  incumbent 
of  Aldbury  was  entitled  to  tithes  in  k;ind,  ov  to  a  ntodus  or  a 
compolition  ;  that  in  Trinity  Term,  in  the  feventcepth  year  of 
Charles  the  Firjl^  a  trial  at  common  law  was  ordered^   and  that' 
Gylpin  Oiould  bring  an  a6lion  againfl  Anderfon  for  the  tithes  of 
Pendley  Park^  to  which  he  was  to  plead  nil  debet,  stnd  ftand  only 
on  the  cuftom  or  modus  dedmafidi  \  that  the  trial  w^s  beard  at  the 
bar  of  the  faid  court,  and  a  verdift  given  for  the  defendant ; 
that  notwithftanding  the  faid  verdift  the   defendant  ftill  infiftg 
on   tithes  in  kind.    The  crofs  bill  therefore  prayed  that  th^ 
defendant  Gore  might  fet  forth  the  original  leafe,  under  which 
he  or  if.  Guy  claimed  j  that  the  dean  and  chapter  might  produce 
all  exemplifications,    copies   of  decrees,    and    other    writings 
relating  to  the  matters  in   queftion;  and  that  the  plaintiifs 
might  be  quieted  from  the  defendants'  demand,  and  the  de- 
fendants be  enjoined  from  bringing  their  anions. 


i 
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Goits  The  defendant  Gore  faid^  that  Harcourt  and  his  anceftors  had 

agionji  for  many  years  been  owners  of  the  manor  of  PendJey  ;  PendUy 

TooviY  ;  Park  ;  apd  of  the  two  hundred  acres  of  arable  land  •,  and  in« 

it  i  Contra,  gj^^ J  ^j^^^  ^j^^y  j^j J  j^  ^j^g  p^j..^  ^f  JVigginton  ;  and  that  JTig. 

Theleffeeofthc  ^;;,/^«  was  areftory  of  itfelf,  and  not  a  vill  or  hamlet  only  to  tho 
!knTh?*^2ft.  P^**  ^f  "Tring-,  and  he  fet  forth  the  purport  of  his  leafcs,  and 
encc  of  the  010-  infifted,  that  as  he  had  given  proper  notice,  he  was  entided  to 
^^.andinfifton  take  his  tithes  in  kind,  and  was  not  bound  to  accept  of  the  fevcn 
tithe*  in  kind,     pounds  a  year  any  longer  j  and  he  averred  that  he  knew  nothing 

of  the  proceedings  ftated  in  the  bill,  or  of  the  modus  of  thret 
pounds,  fix  fhillings,  and  eightpence.  He  admitted,  that  ho 
claimed  the  tithes  of  three  fields  in  Aldbury  parifh,  worth  nine 
pounds  a-year,  which  were  portions  of  tithes  belonging  to  Tring^ 
and  that  he  had  conftantly  taken  the  tithes  thereof,  but  under 
what  title  he  knew  not.  He  faid,  that  he  paid  annually  fixty  {hil- 
lings purfuant  to  the  covenant  in  his  leafe  to  the  rector  of 
Aldbury^  but  that  how  fuch  payment  arofe  he  knew  not* 

The  tniftees  of  .  The  Carl  of  Northampton  and  J?.  Freeman  anfwered  and  faid, 
the  kffee  deny  ^jj^t  the  faid  dean  and  chapter,  by  indenture,  the  Cxtccnth 
collafion.  ^£  Q^Qifg^  1 724*  demifed  to  them  the  parfonages  of  Tring  and 

Wigginion  for  twenty-one  years ;  that  they  held  the  fame  in 
truft  for  the  defendant  Gore  and  his  family;  and  they  denied  any 
collufion  with  the  dean  and  chapter,  to  give  ^  colour  to  the  faid 
G^r/j  demands. 

The  improprla*  The  dean  and  chapter  of  Chrift  Church  faid,  that  they  had 
ton  deny,  that  rcafon  to  believe  that  Wigginton  was  a  parifli  of  itfelf ;  for  that 
^^dh^^'t  tt^'  ^^  reftory  of  Wigginton  was  granted,  by  charter  of  ^een  JAary^ 
tied tothc tithes  .^ated  the  fevcnth  of  July^  in  the  fecond  year  of  her  reign,  to 
of  Fendi^Parkt  their  predeccfTors,  with  the  re£lory  of  Tring,  by  the  name  of  the 
and  infift  on  €t  rcdlory  of  Tring^  and  the  reftories  and  churches  of  Tring  and 
*^he  •"  kind*^  "  Wigginton:*  They  alfo  faid,  that  they  neither  knew  norbcr 
tit  e»  in   jn  .     jj^^^j  ^^^  ^y  virtue  of  an  ancient  compofition,  ufage,  or  other* 

wife  the  tithes  of  all  com  and  grain  ariiing  out  oi  fendUy  Pari^ 
or  but  of  the  faid  two  hundred  acres,  or  any  fnodus  or  compo* 
fition  in  lieu  thereof,  had,  time  out  of  mind,  been  paid  to  the 
reftor  of  Aldbury,  but  believed  that  the  impropriators  of  Tring 
and  Wigginion  had  taken  and  received  tithes  in  kind  from  the 
faid  lands.  They  alfo  denied  all  knowledge  of  the  proceedings 
ftated .  in  the  crofs  bill  between  Palmer  and  Surman,  and  in- 
iifted,  that  jhe  fame  could  not  prejudice  either  their  right  or 
the  right  of  their  leiTees.  They  alfo  denied  that  the  fwato 
of  three  pounds,  fix  fhillings,  and  eightpence,  was  payable  as 
aforefaid  to  the  rc&or  of  A/dbury,  in  lieu  of  great  tithes  for  Pendlfj 
Park ;  and,  infi fled,  that  if  they  had  b^en  fo  paid,  i^  was  wrpn^- 
fully,  and  in  prejudice  to  their  right^ 

The  evidence  ^^  ^^^  which  caufes  the  plaintiffs  replied ;  the  defendants  rc» 

fead.  joipc^  9  ?P^  witneiTes  were  examined  j  and  the  ^^ufeiqimc  on  tobe 

?  heard 
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heard  this  day ;  and  upon  hearing  counfel  for  all  parties ;  and  ^^*" 

reading  the  leafe  of  the  faid  dean  and  chapter  to  the  earl  'iSwixi  - 

of  Northampton  and  R.  Freeman^  dated  the  fixteenth  of  OBoher  ,/  ^  Cwitra, 

1724^  the  Court  ordered  a  trial  at  law  upon  the  following  ifliies^  An  liToeilirea* 

v/z,  ed  CO  try, 

First,    «  Whether  Wigginton  be  a  parHh  of  itfelf,  or  parcel  ^!*^'*7;^^; 
«  of  the  parifli  of  Tring  ?"*  ^^rm^,    ^ 

Secondly,  "  Whether  the  fum  of  three  pounds,  fix  {hillings,  "^^^^  ^^ 
«  and  eightpence,  hath  been,  time  out  of  mind,  and  ftill  is,  ^^^  g^^  *a°y«r 
«»  paid  or  payable  to  the  reftor  of  the  reftory  of  the  pari(h  payahk  to  the 
'«  church  of  Aldbury^  or  to  his  farmer  of  the  tithes  thereof  for  reaor  of  Jild- 
«  the  time  being,  in  lieu  and  foil  fatisfaftion  gf  all  great  ttthesy  ^'^Jh  ^  ^ 
<•  yearly  happening,  renewing,  or  increafing  by,  from,  or  out  of  ^^gy^p^^j^ 
«  the  faid  lands  called  Pettdley  Parky  as  is  infifted  on  and  alledged 
«  in  the  defendant  Harcourfs  anfwer,  to  the  original  amended 
««  bill  ?•'  To  be  tried,  by  confent  of  all  parties,  at  the  bar  of  this 

court,  by  a  fpecial  jury  from  the  county  of  Herts* 

The  defendant 
On  the  nineteenth  of  y^/yf^  17329  the  caufes  came  on  again,  Atrr^Mft  fubmits 
when  the  defendant  Harcourt  fubmitted  to  pay  tithes  for  the  «>pay,  but  the 
future  for  the  whole  lands  in  the  defendants  Toovey,  and  Sealing*s  ^fj^e  u^^ 
poilefHon,  if  the  plaintiff  would  remit  the  cofts;  but  the  plain-  ^iihJLi^e 
tiffrefufed  to  accept  of  the  propofal  \  and  upon  reading  the  ver^  colls, 
i\(i  TiTid  poJ{ea\ 

The  Court  ordered  the  deputy  remembrancer  to  take  an  ac-  J^*  ^^  ^" 

count  of  what  is  due  from  the  defendants  to  the  plaintiff,  for  f^^^g^xM  to  ac- 

the   tithes  demanded  by  the  bill  \  the  defendants  to   pay  to  count  for   tii« 

the  plaintiffs  in  the  original  caufe,  their  cofts  both  at  law  and  xxi\\t%  oi  Pen£ey 

in  this  court  j  and  th  crofs  bill  to  be  abfolutely  difmiffed  with  l^^J^^^^ 

^^^*  crofii   htU  with 

coftt. 

The  deputy  made  his  report  the  fourteenth  of  April  1733,  The  deputy  re 
and  upon  the  twenty- third  oi  April  I7^q,  upon  reading  the  de-  pw^  «*>«  3«L 

crec  and  report,       '  ^^^  I^tcT'": 

*       '  from  ^M/Mf  ,ana 

33I    ««.  7d.  from  rt»vtf. 

The  Court  ordered  the  report  to  be  confirmed  with  fubfe-  The  report  con- 
quent  cofts  ;  and  that  the  defendants  do  pay  to  the  plaintiff  the  firmed, 
fams  reported  due,  and  admitted  to  be  due  by  their  anfwers, 
viz.  the  defendant  Sealing  thirty-fix  pounds,  thirteen  (hillings, 
and  eightpence,  and  Toovey  thirty-three  pounds,  eight  fhillingSj 

and  fevenpence* 

'  Jas.  Reynolds. 

Law.  Carter. 
Wm.  Thompson. 


X  4  Streit 


3^^ 
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y  Gxo.  %m 


Street  agahiji  Saunders, 

MiddlifeXy  7,^th  November  I  T^i^ 


The  landlioMcr>  'TpHE  plaintiffs,  as  landholders  in  the  parifli  of  Hamnuj  intho 
9^  .^;7^'    '^  county  of  Middle/ex y  filed  their  bill  to  cflablifh  the  following 

^moMiVTiXitxi  ^^^nf^^i  ^s  payable  yearly,on  Michaelmas  Day,  to  the  vicar  of  Har^ 
of  the  fmall  f'^'^t  in  lieu  of  fmall  tithes,  viz  for  every  cow  having  a  calf,  four- 
tith««  «rf  milch  pence,  in  lieu  of  thp  tithe  milk,  and  calf  of  fuch  cow  ;  for  every 
cows,  barren  barren  cqw,  fourpence,  in  lieu  of  the  pafVuragc  of  fuch  cow  ;  for 
hra»»  wool  Mr-  ^^^^7  orchard,  fourpence,  in  lieu  of  the.  tithes  of  all  fruit  arifing 
den  ftuff,  fowl,  ^^^  acqruing  within  the  faid  prchard  ;  for  every  garden,  two- 
Jndpigi.  pence,  in  lieu  of  tithe  herbs  and  garden  fruit,  and  all  other  the 

tithes  arifing  from  the  faid  garden  ;  fof  the  tithes  of  lambs  and 
the  wool  of  fuch  lambs^  in  cafe  the  lambs  pf  fuch  rcfpeftive  occu- 
pier do  not  amount  to  the  number  of  ffeven  within  ope  year,  one 
halfpenny  a-picce  for  every  lamb  under  feyen  ;  but  if  the 
number  amount  to  feven,  and  lefs  than  ten,  then  the  occupier 
to  pay  to  the  vicar  one  lamb,  and  the  yicar  to  pay  to  the 
occupier  three  halfpence  for  fuch  lambs,  if  but  feven  ;  if 
'  eight,  the  vicar  to  pay  one  penny ;  if  nine,  one  halfjpenny ; 
and  if  ten,  the  vicar  is  to  have  the  tenth  lamb,  and  pay  no- 
thing ;  and  for  every  fow  having  pigs^  fourpence,  in  lieu  of 
fuch  pigs. 

The  defendant  Saunders,  as  vicar  of  Harr^,  apfwered,  and 
denied  the  exiflence  of  the  tnodt^ei. 

The  dean  and  chapter  of  Chrift  Church,  as  impropriators  of  the 
tit  e""o  t^hc'fmail  P^rfonagc  oi Harrow,  denied  that  they  claimed  any  right  to  the 
tithes ;  vicarial  tithes,  or  to  any  of  the  titheablc  matters  and  things  in 

the  bill  mentioned,  or  to  any  modus  in  lieu  therepf. 

?nd  fo  docs  his  The  defendant  Conyers,  as  leiTee  of  the  "dean  and  chapter 
If^^^  aforefaid,  difclaimed  all  right  or  title  to  any  titheable  matters 

mentioned  in  the  bill,  or  to  any  modus  in  lieu  thereof. 

The  landholders  The  plaintiffs  replied  fpccially,and  thereby  waived  the  mciufe^ 
viWfzrhKmedujes  relapng  to  the  tithes  of  l^mbs  and  wool,  and  difcharged  thcdc- 
i*OQl  *°*  *  *°^  fendaut  Saunders  from  e:famining  sjny  witpefles  thereon  [a)  \ 


The  vicar  denies 
tne  aodufes. 

The  impTopria* 
tor  difciaims  any 


(a)  On  25th  June,  1750,  Tririty 
Term,  4.  Geo.  2.  tne  prefent  defendant 
BnumdeTty  as  vicar  of  Harnnv^  filed  his 
bill  in  this  court  againfl  ^^/r/ and  others 
for  the  tiihes  of  \vool,  lambs,  cows, 
milk,  fows,  pigs,  gcefc,  froflirgs,  fruits, 
and  fuel  wood,  from  May  1727,  when 
hejvas  induced,  t*  ^fcbaelmas  1728.- 
*J'hc  defendants  faid,  they  were  inhabi- 
tants of  the  hamlet  of  Finner^  in  the 
parilh  of  Harrmvy  and  infilled  on  a* 
^ompoiition  with  the  former  vicar  of 
t^vclve  ihiUisgs  a- year,  in  lieu  of  the 


tithes  of  wool.  Iambs,  and  othor  fmall 
tithes,  and  wliich  they-  had  regularly 
paid  for  fifty  years  before.— But  the 
Court,  on  reading  the  anfwcr;  the 
endowment  of  the  vicai;agc  of  Hattcw 
on  the  Hill  in  the  year  1396  ;  and  the 
proofs  in  the  caufe;  ordered  the  de- 
fendants to  account  for  all  the  fmaU 
tithes  demanded  by  the  bill  in  kina 
from  MUbaelmai  1727  to  AficteelatS 
I7s8,  the  phintifT  having  received  fii 
ihiliingsas  the  compofition  for  the  half- 
year  preceding  liubaehuu  1727. 
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J>at  as  to  all  other  matters  and  things  in  thcfaid  bUl  mentioned,  Stbiet 
they  averred  and  maintained  the  fame  ;  the  vicar  rejoined  j  .  ^^^'^ 
;ind  witnefles  were  examined  oi)  both  fides  \  and  the  caufe  came 
on  to  be  heard  on  the  bill  and  anfwer  as  againft  the  other 
defendants  ;  and  upon  hearing  counfel  for  the  plaintiff  and  all 
the  defendants,  except  Bounders  ;  and  on  reading  an  affidavit 
of  fervice  of  fubpmna  to  hear  judgment  on  him  \  and  alfo 
his  anfwer  } 

The  Court  ordered  the  feveral  modufes  as  mentioned  in  the  'The  ferenl  m^ 
bill,  except  for  lambs  and  wool,  to  be  eiUbliftjed  jind  paid  yearly  ^f^'*  ^^^  ^ 
by  the  plaintiffs  at  Michaehnas  to  the  vicar,  in  lieu  of  the  tithes  ^ool,    decreed 
for  the  fald  matters  ar^d   things,  ^ith  cofts  ;  that  this  decree  »if,&c^ 
fhall  be  binding  and  concluiivc  againfl  the  vicar,  unlefs  caufe  be 
(hewn  to  the  contrary,  he  firfl  paying  to  the  plaintiffs  £ve  pounds 
cofis  before  he  be  heard  ;  and  that  the  defendants,  the  dean  and 
chapter,  {hall  ftand  difmiffed  from   the  faid  bill,  with  forty 
(hillings  cofls* 

On  the  eighteenth  of  February  173T,  upon  hearing  counfel  AniflbediiTa- 
on  both  fides,  and  readhig  feveral  depofitions  in   the  caufe,  «*  »  ^y  tl» 
the  Court  direfted  a  trial  at  law  to  try  the  modufes^  which  the  "*^'' 
plaintiffs  had   not  waived  by  their  replication  ;  and  ordered, 
that  the  defendant  C$nyers  iQiall  be  difmiiied,  with  forty  fliillings 
cofts. 

The  trial  was  accordingly  had  ;  ai^d  the  caufe  came  on  to  be  Verdia  ibr  tte 
}ieard  upon  Xhc  f^oflefi  on  the  ninth  of  N<a)emter  1732  $  when.  Plaintiff*, 
upon  hearing  counfel  op  both  fides^  an4  reading  the  decree  and 
foftea-^ 

The  Court  ordered,  that  the  fc^enX  modufes  mentioned  in  ThtmeditftsutQ 
the  faid  bill,  v/z.  for  every  cow  having  a  calf,  fourpence,  for  milch  cowi,  bar- 
and  in  lieu  of  the  tithes  of  milk  and  calf  of  fuch  cow ;  for  every  '''^^^*^^ 
barren  cow,  fourpence,  for  and  in  lieu  of  the  depafturage  tithe  of  f^^,^  ^^^  p"g,* 
fuch  cow;  for  every  orchard,  fourpence,  for  and  in  lieu  of  the  decreed  and  cfia* 
tithes  of  all  fruit  arifing  and  accruing  within  the  faid  orchard ;  bliflicd 
for  every  gardep,  twopence,  in  lieu  of  the  tithes  of  herbs  and 
garden  fruit  and  all  other  tithes  arifmg  on  the  faid'  garden ; 
and  for  every  fow  having  pigs,  fourpence,  fpr  and  in  lieu  of 
the  tithe  of  pigs    of   fuch  fow  5  fliall    be,   and   are  hereby 
edablifhed   and  paid   yearly,  by  the   faid  4)laintiff$,    and   all 
other  inhabitants  'and  occupiers  of  lands  within  the  parifh  of 
Harro^Vj  at  Michaelmas  yearly,  in  every  year,  or  fo  ibon  after  as 
demanded,  to  the  vicar  of  the  faid  parifh,  or  his  leffee  or  leflees 
for  the  time  being,  in  lieu  of  the  tithes  for  the  faid  matters  and 
things  ;  and  that  th^  defendant  Saunders  fhall  pay  to  the  plain^ 
liffe  their  cofls,  both  at  law  and  in  equity. 

Ja.  Retnolds, 
Law.  Carter* 

J.  COMYNS. 

yfhL*  Thomson, 

Brxncklow 
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Mich.   Tum,  BrINCKLOW   agattljl  EdmUNDS. 

.  5,  Gso.  a. 

Buchingham/bire^  tti  November  173T. 

Thelandholderi  ^T^HE  plaintiffs,  as  landholders  of  the  parifh  of  Newion  Lmg* 
€*  Nruttm  Long^  1  ^i/fe,  in  thc  county  of  Bucks^  ftatcd,  that  there  was,  and 
^tite,mBucia^-  ^^^ ^^^  immemorially  in  the  faid  parifh,  three  large  common 
MHthe  following  ^^y^^t  called  the  Wheat  Fields  the  Bean  Fields  and  the  Falhw 
wn^Jet  and  €%•  Field  ;  that  two  of  the  faid  common  fields  were  yearly  fown ; 
cmptions.  that  the  third  lay  fallow  alternately  ;  and  that  the  tithes  of  com 

S.C  Banb.  307.  ^^^  S^^  mowed  in  the  faid  fields  were  due  and  payable  to  the 

redor ;  that  there  was  but  little  inclofed  land  in  the  pariih 
bcfides  that  which  lies  in  the  faid  common  fields ;  but  that  the 
tithes  of  all  the  grafs,  whether  of  the  inclofures  or  the  faid  com- 
mon fields,  when  mowed,  were  alfo  payable  to  the  redor ;  and 
that  when  grazed,  or  when  any  colts  or  calves  were  foaled  or 
calved  thereon,  he  had  a  right  either  to  the  tithes,  or  to  fome  mdus 
in  lieu  thereof;  that  there  were  no  other  lands  in  the  faid  parilh 
wherein  theoccupiers  of  landcould  depafture  their  cattle  until  the 
grafs  ground  in  the  common  fields  was  mowed,  except  upon  JTb^ 
don  Cha/ef  in  the  parifh  of  Wbadon^  where  they  had  a  right  of  am 
itton  for  their  mares,  cows,  colts,  and  young  heifers,  from  the 
twenty-third  ol  April  to  the  feaft«day  oi  All  Saints  yearly,  when 
they  took  them  and  other  unprofitable  cattle  into  their  jardi 
to  eat  ftraw  and  hay  to  make  dung  to  meliorate  their  lands  for 
another  year  \  that  when  the  faid  colts,  young  heifers,  and 
beafts,  became  ufefixl,  they  were  brought  to  and  kept  at  Nevjtm 
Longville  'i  that  the  tithe  milk  of  fuch  heifers  and  cows  was  paid 
ift»    That  no  to  the  re£tor  as  after  mentioned  ;  that  no  tithes  within  the 
tithet  are  due  memory  of  man  had  been  paid  for  any  colts  or  lambs  not  yeaned 
notbOTtTin  thc  '"  ^^^  ^*'^  parifli,  or  for  the  after  paflure,  or  for  haum  or  ftub- 
parUb>orfi>raf-  ^i^  >  ^^^  ^^^^  ^^^^^  °fiilk  had  never  been  paid  in  any  other 
ter  pafturr,  or  manner    than  as  follows,    viz,   by  the   tenth    evening   and 
for    banm    or  moming  meal's  milk  in  kind,  commencing  upon  the  evening  of 
ftubblej  ^j^^  j^^^   Monday  Tthe  Monday  fortnight  after  Eafier  DajU 

^al  of'^ilk^  ^^  *^  morning  following  to  All  Saints  Day,  yearly,  to  be 
•very  Monday  **kcn  by  the  re&or  where  the  cows  were  milked  (except  when 
evening  and  agreed  for  a  price) ;  and  that,  time  out  of  mind,  no  tithe  noilk 
Tar^^^ff^nornlng,  bad  been  paid  for  the  refidue  of  the  year  (a)  \  that  one  haif- 
Stii^h^^'^aA^  penny,  and  no  more,  was  payable  for  each  calf  calved /m 
Maju^  ^Day  to  ^^*  '^^  parifh,  to  the  reftor  on  the  JFedne/day  before  Eajer 
4U  Sfiints  Day,  Sunday,  as  a  modus  for  their  refpeAive  calvtfs  i  that  one 
is  payable  in  Hcu  penny,  and  ho  more,  called  z/mote penny,  had  been  paid  by  each 

*f  **dif  **  bjf  h^u'c^ccpcr to  t^c  ""c^or  yearly,  on  the  Wednefday  before  Et^er 

ygj^j.^       ^    *  Sunday,  as  a  modus  for  the  firewood  yearly  confumed  in  their 

dl  *  that  a  id   dwellingAoufes  ;  that  one  halfpenny  had  been  always  paid  by 

is  payable  for  every  calf  cahred  in  the  parish  i  4thlyy  9ijmke  ptmy,  in  lieu  of  firewood  j  5thly>  a  {d. 
for  every  (heep,  onfixanng  Jay. 

(a)  Tea  Court  faid,  that  this  m»dMS  was  void  Upon  the  face  of  it,  being 
only  a  paymcat  of  f9ift  for  tbp  whole. 

each 
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each  owner  of  (hcep  depaftured  in  the  faid  parUh  to  the  refior|    P»xNcstow 
on  Shear  Dajj  as  a  nwdus  for  the  tithe  wool  of  each  Qiccp  dying      ^  «j-«»>5^ 
in  the  faid  pariih  between  Candlemas  Day  and  Shear  Day  i        »»«^*i>fc 
that  fourpence  a  month,  and  no  more,  had  been  paid  yearly  to  ^^^7»    A^   % 
the  reftor,  upon  Shear  Day^  as  a  modus  for  the  tithe  wool  of  ^t^^^ 
eserj  hundred  fheep  ihom  in  the  faid  parifh  which  had  not  jl^en'^of  S 
wintered  there,  but  had  been  birought  in  after  the  fecond  of  vtooL 
February f  and  kept  till  Shearing  Day^  and  after  that  rate  for  every  ^thly,  that  out 
lefs  number  of  fheep,  and  for  a  lefs  time  ;  that  the  method  ufed,  lamb  in  ten  u 
time  out  of  mind,  as  to  the  tithe  of  lambs  yeaned  in  the  faid  pa«>  payable  on  Saint 
rifli,  was,  that  where  the  parifliioners  had  ten  lambs,  the  tenth  ^^*^' .  ^  ^^^ » 
was  due  to  the  reftor  on  Saint  MarVs  Day ;  if  but  nine,  he  had  ^q^  '^^  ^^e^ 
one  on  5/.  MarVs  Dayy  paying  back  to  the  pariihioner  one  half*  to  have  cne,  and 
penny ;  if  but  eight,  he  had  one,  and  paid  back  one  peony  \  if  to  pay  lb  much, 
but  feven,  he  had  one,  paying  back  three  halfpence ;  if  but  ^'^* 
fix,  then  the  pariOxioner  paid  him  fix  halfpence ;  if  but  five,  ^^y>  ^be  lame 
he  had  twopence  halfpenny  \  and  fo  for  four,  three,  two,  and  *^*'**  to  pigs, 
one  ;  that  the  fame  method  had  been  ufed  as  to  the  tithes  of  ^thiy,  three  eggs 
pigs,  the  reftor  taking  the  pigs  that  became  his  due  at  three  dnike^/ two 
weeks,  and  making  choice  of  his  pig  at  nine  days  old }  that  £>r «  hen  and  m 
there  had  been  alfo  payable,  on  the  Wednefday  before  Eafier  duck. 
Sunday  yearly,  by  each  perfon  having  a  cock  and  drake,  three  'ochlyi  that  no 
eggs,  and  for  every  hen  and  duck,  two  eggs,  in  lieu  of  tithes  of  VI**"  ^  P*^ 
eggSy  chickens,  and  ducks,  hatched  in  tne  faid  parifli  \  that  no 
tithes  for  turkies  had  ever  been  paid  in  the  faid  parifh,  or 
demanded,  except  by  the  prefent  reAor }  that  all  the  faid  medufes 
are  prefcriptive  payments  and  immemorial  ufages,  sCnd  which  the 
plaintifi^  had  paid  to  preceding  re£lors,  and  ^e  ready  to  account 
lor  the  fame  with  the  defendant,  and  had  tendered  the  fame  to 
him  \  but  which  he  had  refufed  to  accept,  and  endeavoured  to 
break  through.    The  bill  therefore  prayed,  that  the  faid  mo^ 
dufesj  rates,  and  cuflomary  manners  of  payn^ent,  might  be  efta« 
bliihed,  and  that  an  injunflion  might  iilue* 

The  defendant  admitted,  that  there  were  the  three  common  The  def^dant 
fields  as  ftated  in  the  bill  \  that  two  were  ufually  fowed,  and  infias  on    the 
that  one  laid  fallow  j  that  there  were  inclofed  lands    which  *******  ^  ^y  *" 
lay  in  the  common  fields  ;  and  that  the  tithes  of  all  the  grafs  ^^^^  andindo!! 
ground  were  due  to  him  \  but  he  denied  that  there  is  no  other  fu,c»  j 
land  in  the  faid  pariih,  or  elfewhere,  where  the  plaintiffs  could 
departure  their  cattle.    He  admitted  that  the  occupiers  of  land 
have  a  right  in  Whadon  Chafcy  as'  ftated  in  the  bill ;  and  alfo, 
{hac  they  fed  their  cows  in  their  yards  \  but  faid,  that  they 
were  not  all  the  time  kept  upon  ftraw  and  hay,  but  were  alfo 
fed  in  the  inclofures,  where  many  dropt  their  calves  in  winter. 
He  alfo  admitted,  that  many  colts,  beafts,  and  heifers,  when 
they  are  ufeful,  are  worked  ;  but  faid,  that  he  believed  the 
defendants  had  others  which  were  fold.     He  alfo  admitted,  admits  that  no 
that  no  tithes  were  due  of  colts  fallen  or  lambs  yeaned  out  of  the  *i*heiareducfor 
parifli  •,  but  infifted,  that  he  was  entitled  to  tithes  in  kind  of  ^J"  om  on£ 
colts  fallen  ^nd  lax^bs  yesp^ed  therein,  and  of  the  agiftment  of  pari/h  \ 

thofe 


I 
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BiiKCKLOw    tKofe  which  were  ycancdout  of  the  parifhyand  afterwards  brought 

a^ainft        j^jq  3^^  dcpafturcd  therein,  or  removed  at  any  time  before  the 

DMUKDS.      defendant  had  the  tithes  of  them.     He  admitted,  that  no  tithe 

was  due  for  after- pafture,  nor  for  haum  or'ftubblc  of  com  cut 

lrrdurfo/2ur  ^^«^c»"»  provided  it  was  cut  feirly.     He  denied  that  he  kncv 

pafture,  or  for  ^^^^  *^^  pretended  cuftoms,  as  ftated  in  the  bill,  had  been  kept, 

liaum,  or  ftub-  time  out  of  mtnd,  within  the  parifli ;  but  faid,  that  as  to  the 

W«  ;  cuftom  of  paying  tithe  milk,  and  the  tithes  of  turkies,  he  ha4 

butmfiasopihe  filed  his  bill  againfl  fome  of  the  plaintiffs,  and  demanded  the 

tithes  of  milk  tjthes  of  the  fame  ;  that  the  defendants  thereupon  infilled  on 

and  curkici ;       ^h^  f^id  cuftom  for  tithe  milk  for  part  of  the  year,  as  alfo  for 

#nd  admits  the  ttirkies  ;  but  that  he  obtained  a  decree  for  the  fame  (a).    He 

other  mtduja.      admitted,  that  ever  fincc  he  had  been  reftor  he  had  accepted  of 

the  feveral  modu/es  infifted  on  in  the  bill,  in  lieu  of  the  tithes 
of  calves,  wood  burnt  in  the  boufe,  dead  fheep,  chickens, 
and  ducks }  and  faid,  that  be  was  ftill  willing  to  receive  tbo 
lame. 

The  evidence         The  plaintiffs  replied  j  the  defendant  rejoined  i  and  witnefles 
fcad.  ^^^  examined  on  the  part  of  the  plaintiffs  j  and  upon  hearing 

connfel,  and  reading  feveral  depofitions  i 

ThejittJufituto  The  Court  ordered,  that  the  feveral  moiufes  fet  forth  by  the 
Ae7''fndw^r  *^'"  ftiouldbe  eftabliftied  and  paid  yearly  by  the  plaintiffi  and  all 
bmiwand^lgs*  ©t^er  the  inhabitants  and  occupiers  of  lands  within  the  faid 
cocks  and  henti  parifh,  at  the  times  before  nientioned,  to  the  reAor  of  the  faid 
ducks  and  parifli,  or  his  Icflce  or  leflees,  for  the  time  being,  in  lieu  of  all 
hwh^H  *^"  tithes  for  the  matters  and  things  therein  mentioned,  with  cofts, 
*  W2.  the  modufes  for  calves,  fmoke  penny,  fheep  depafturcd, 

wool,  lambs,  pigs,  cocks  and  drakes,  and  hens  and  ducb } 
bot  as  to  milk  ^nd  that  as  to  all  other  matters    and  things  for  which  the 

and  turkies,  the  ^ 

bill  is  difmiflcd 

with  coils. 

(a)  On  the  jd  of  Jttly  1729»  TrU  feri,  lobe  held  as  the  monks  of  JVif* 

nitf  Term,  3.  Geo.  a.  the  redor  of  mmmth  had  held  them  \  that  the  iaid 

Nrti'ton  LongvUlij  who  had  been  pro-  monks  had  held  them  tithe  free;  sfld 

motcd  thereto  in  the  year  1727,  filed  that  the  defendant    Temiiiu  and  hit 

his  bill  againft   Cook,    Tomiitu,  J*mgo,  anceftors  had   held    them   difcbarged 

and  others,  for  the  tithes  of  the  faid  from  the  payment  of  tithes  for  more 

parlih,  and  particularly  for  the  tithes  of  than  a  century.    The  plaintiff  iled  t 

forty  acres  of  land,  belonging  to  TVm-  fpecial  replication,  and  therein  infifted 

i/jii,  and  in  the  occupation  of  CmI,  at  on  the  tithes  of  Gtffottts  Gofe:  of  the 

London  Sn4,    1  he  defendants,  as  to  the  tithes  of  the  fony  acres  at  Loatho  Eaii 

tithes  of  milk,  calves,  firewood,  fheep,  of  the  tithes  of  milk,  hay,  wool,  Acep, 

pigs,  poultry,  and  turkies.  fet  forth  the  lambs,  and  turkies  in  kind ;  andfortbe 

fame  moJuJis  as  (kated  in  the  anfwer  to  depafhiring  of  fheep  and  other  cattle. 

the*prefent  bill;    and  the  defendants  Tua  Court,  after  reading  thegraot 

Cook   and  romi'tns    alfo  infiilcd,   that  to    ITrw   College,  dated  34th  Jul;,  io 

the  forty  acres  of  land  at  London  End  the  firfl  year  of  Edward  the  Foorih  ; 

had,  in  former  ages,  been  given  to  pri^-  and    a    terrier,    dated    6th  OAobtf 

vide  Iambs  for  the  high  altar  ;  that  1607  \  ordered  the  biU  to  be  diimifliM 

they  had    formerly  belonged  to  the  as  to  the  tithes  of  the  fortv  acres  at 

monks  of  Norwumdy  ;    that  they,  had  London  End;  and  that  the  defendants 

come  tithe  free  into  the  hands  of  the  fhould  account  Jbr  all  the  other  titha 

crown  ;  that  the  crown  had  granted  demanded  by  the  bill,  and  not  waiTtd 

thcin  tithe  free  to  Nrm  CoUtfe,  m  0««  by.  the  replication^in  kmd.     ^ 

'    *  4  ^  plaintiir 
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{dalntjfi  pray  relief  by  their  bill^  the  fame  ihall  be  difmifled  wkk    Bu  mtKiow 

Ja.  Retnoj-ds.  E-»"»n 

Law.  CAK'tEK. 

J.  CoMTKS. 

Wm.  Thomsok. 

Bond  againfi   Barrow   and  The   AtroRNEt      HitAtTTnii 

General.  s-cm.*. 

Gf^uceflerfinrtf  2pi  January  1731. 

^*T^HE  bill  ftated,  that  Edward  the  Flrfiy  being  fcifed  of  the  The  impropiia. 
-*-     Foreft  (f  Dean,  in   right   of  his   crown,   did,  by  letters  ^<^  «f  NewUnd^ 
patents,  dated  the  twentieth  of  March,  in  the  thirty-third  year  of  c",,^^^^^£ 
his  f'eign,  grant  to  the  then  Bifl)op  ofLlatidaffy  who  then  enjoyed  g,^,  ofEdwMrj 
the  reftofy  impropriate  and  perpetual  advowfon  oftheparifli-  tbe  Firfi^    th« 
church  of  tJewland,  in  the  Fore^  of  Dean,  and  his  fucceflbrs  for  tithes  of  ajfaned 
ever,    to    the  ufe  of  the  ftid  church,  the  tithes  of  all  the  ^^^^^J^^j;)  **** 
extraparochial  lands,  then  ajpirted  or  afierivards  to  be  ajfartei,    *^^^    **** 
within  the  bounds  of  the  laid  Forejl  of  Dean  ;  and  that  they  s.c.  Bunb.  31*. 
have  ever  fince  enjoyed  the  fame  ;  that  on  the  firft  of  November  ^^'  '■^*" 
1728,  the  then  Bi/bop  ofLlandaff  did,  b^  leafe,  demife  to  the 
plaintiff  the  faid  reAory  and  tithes  for  t\tenty>one  years  %  and 
.  by  another  leafe,  dated  the  fecond  of  the  faid  'November,  did 
demife  to  the  plaintiff  <<  all  manner  of  tithes  of  the  faid  afTarted 
<<  lands  ;"  and  that  the  plaintiff  is  thereby  entitled  to  the  fame,  ' 

or  to  a  fatisfaAion  in  lieu  thereof ;  that  the  defendant  Barrow 
occupied  lands  aflarted  from  the  faid  foreft,  and  not  within  any 
paridi,  called  tFbit^  Mead,  from  which  he  had  cut  wheat, 
barley,  and  other  grain,  and  alfo  hay  and  clover  \  the  tithes  of 
which  he  had  refufed  to  pay  to  the  plaintiff,  under  feveral  pre- 
tences. Tbe  bill  therefore  prayed  a  difcovery,  and  fatisfadlion 
for  the  fame. 

The  defendant  Barrow  laid,  that  King  Edward  the  Ftrjl  was  xht  defendant 
leifed  of  the  Torefi  of  Dean  ;  but  whether  the  grant,  as  Aated,  ays,tbathcdoctf 
was    made  to  the    Btjbop  of   Uandaff,  or   whether  he  held  «««  oocupyany 
the  rcftDry  together  with  the  affarted  lands,  he  knew  not ;  ^„^^f^^ 
and  he  denied  that  he  had  occupied  any  afTarted  lands  from  Lad^  ^^  '  occupict 
Day  1729 1  but  admitted,  that  he  was  in  poffeflion  of  fome  arable,  fPiireMeatiPmi, 
meadow,  and  woodland,  part  of  a  farm  lately  inclofed  and  fenced  ^^^  ^"^  «'- 
in  from  the  faid  Fareji  rf  Dean,  called  the  White  Mead  Park,  "^^j^'^"^ 
and  which  was  extraparochial ;  that  it  had  been  part  of  the  ^^    pj^  ^ 
Foreft  of  Dean,  and  was  granted  by  the  crowk  to  the  king's  Dum  \  and  he 
tenants }  that  Qeorge  tbe  Firjl,  by  letters  patents,  dated  the  ^^"f^^  *   title 
fixteenth  of  February,  in  the  thirteenth  year  of  his  reign,  granted  ^^^^  *^  *^' 
the  faid. farm  and  lands  to  Lord  Berkley  for  thirty-one  years, 
who  demifedthe  fame  to  the  defendant ;  that  the  faid  farm  being 
extraparochial,  and  in  .the  faid  For^  of  Dean,  he  had  refufed  to 

account 
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BoHD         accooDt  for  the  tithes  thereof  5  and  he-put  the  pMntiflF  to  prove 
^     «f^        his  right  and  title  thereto. 

Till  Atto»-        The  Attorney  General  anfwercd,  and  faid,  that  he  was  a 
sivTCxNstAu  fjyariger  to  the  matters  charged  in  the  bill  ;  and  prayed  the 

court  would  take  notice  of  the  rights  of  the  crown  therein. 

The  eTidenc0  The  plaintiff  replied  ;  the  defendant  Barrow  rejoined  •,  and 

'    *  witneifes  were  examined  on  both  fides  ;    and  upon  heaiiog 

counfel  ;  and  reading  true  copies  frem  the  records  in  the 
TOWER  of  a  grant  from  King  Edward  tie  Firfi^  dated  the 
twentieth   of  Marcb^  in  the  thirty-third  year  of  his  reign, 
to  the  ,then  Btjhop  of  Llandaff^  6f  the  tithes  of  the  lands 
de  novo  ajfartatis  et  ajjartandis,  within  the  Forefi  of  Dtan ;  a 
«/ri/  ofoMflance,  dated  the  eighteenth  of  November^  in  the  fecond 
year  of  Edward  the  Seconds  dire^led  to  the  then  keeper  of  the 
For  eft  of  Dean  \  a  leafe  from  the  Bi/bopof  Llandaffy  dated  the 
firft  oi  November  1728,  to  the  plaintiff,  of  his  parfonage  and 
redory  of  Newland  i    another  leafe,   figned    Robert  Landafy 
of  the  fecond  of  November  1728,  from  the  faid  biihoptothc 
plaintifi>  of  all  the  tithes  of  the  affart  lands  extraparochial  wilhio 
the  Foreft  of  Dean  %  and  upon  hearing  what  was  alledged  by 
counfel  on  both  fides  \ 

The  uu  difixuf.      The  Court  difmiffed  the  biU  with  cofts. 

Ja.  Retnolds. 
Law,  Carter. 

J.  COMTNS. 

W,  Thomsoh* 
HiiaitTiim  S\vvnfen  azainji  Digby. 

5.Gsa».  <i      ^  . 

Stafford/hire  J  i^h  Febrtmrf-l'J'^i^ 

ThcpbintifFdc-  ^HEbill  ftated,  that  by  leafe,  dated  the  twenty-fifthof  jfc«^ 
tnandf  the  tithes  X  1 690,  between  J*  Manwaring,  prebeiidiry  of  tFeeford^ 
tr^\^^ht  in  the  church  of  Litchfield,  and  John  Snvynfen^  the  fiid  J. 
p^eiid  of  H^if  Manvforing  demised  the  faid  prebend,  with  all  tithes  and  appor- 
/«ri/,incheoouii->  tenances,  to  hold  fof  the  lives  of  the  plaintiff  and  his  two 
ty  oi  Stafford,  brothers  5  that,  by  virtue  thereof,  the  faid  John  S'wjtfen  entered, 
S.C.  Bunb.  314.  and  became  entitled  to  the  premifes  \  that  he  made  his  wHl  the 

twentieth  of  March  1693,  ^^^  devifed  the  premises  to  the* 
plaintifPs  mother  for  life,  and  after  her  death  to  be  divided' 
amongft  all  other  children,  other  than  the  eldefft  fon  then 
living}  that  he  died  in  1694 -,  that  his  wife  anjoyed  the  fame 
till  her  death  in  161 8;  and  that  the  fame  defcended  to  the 
plaintiff  and  others,  bdng  the  four  you'ng<fr  children ;  that,  by 
indentures  of  leafe  and  releafe,  dated  the  fifth  and  fixth  of 
March  1 7  2 1 ,  between  the  plaintiff's  eldeft  brother  and  the  plain- 
tiff and  his  other  brothers  andfifterS)  theit  fhares  were  conveyed 

to 
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to  the  plaint ifis  Elizabeth  and  Richard  Swynfen  \  that  the  plain-  SwrNirsw 
tiffs  being  executors  of  Richard^  who  died,  they  became  entitled  '^'"'S^ 
to  the  faid  prebend  and  tithes  in  the  faid  pari(h  ;  and  that  being 
fo  feifed,  they  proved  the  faid  will  j  that  the  defendant  Twjford^ 
for  eight  years  paft,  had  been  occupier  of  lands  in  the  faid 
pariflit  the  freehold  of  which  was,  for  the  greater  part  of  the 
tinae,  in  the  defendant  Digiy,  and  her  fon,  deceafed,  and  fo 
continued  till  his  death,  when  they  defcended  to  his  fifters,  the 
defendants  ;  that  great  quantities  of  underwood,  coppice  wood, 
and  other  wood  not  being  timber  in  Weefordy  and  alfo  great 
quantities  of  thick  broom,  were  cut,  fold,  and  converted  into 
cordwood  and  kidwood,  the  tithes  whereof  the  plaintiffs  were 
entitled  to  \  that  the  faid  defendant  had  feveral  acres  of  land 
fowed  with  turnips^  clover,  rye  grafs,  and  other  grais,  which  he 
made  into  hay  \  and  that  he  had  barren  cattle  depaftured 
thereon,  and  many  cows  and  calves,  the  tithes  whereof  were  due  A 
to  the  plaintiffs,  but  which  he  refufed,  under  feveral  pretences, 
to  pay.  The  bill  therefore  prayed  an  account,  and  fatisfaftion 
for  the  fame. 

The  defendants  Dighy  and  others,  infants,  by  their  guardian.  The  defendam 
faid,  tbatthey  were  ftrangers  toihe  plaintiff's  title,and  leave  them  ^th  ^J*»  that 
to  the  proof  thereof.    They  admitted  that  TVtj^i  was  occupier  ^^  ^""^^  "^^ 
of  lands  in  fVeefird.znA  that  the  inheritance  thereof  was  in  John  hundwd^^  ^or 
Dighy  and  the  defendant  Jane^  and  fo  continued  till  his  death  ;  ^^wai  cKu 
and  that  her  fon  beinga  minor,  fhe  caufed  to  be  fallen  in  Weeford  uo    tithes    arc 
a  confiderable  quantity  of  coppice  wood,and  underwood  not  being  P"y»We  for  wood 
timber,  the  greater  part  being  twent jr-feven  years  growth,  three  ^"'  therein, 
parts  in  four  (prung  from  the  roots  of  oak  trees  formerly  cut  down, 
and  the  refidue  made  up  of  hazle,  birch,  and  other  weod.He  faid,  ' 
the  cordwood  was  fold  to  be  converted  into  charcoal ;  and  fet 
forth  the  quantity  fo  cut ;  but  denied  that  the  plaintiffs  are 
intitled  to  the  tithes  of  wood,  or  any  fatisfaftion  for  it  5  for  that 
no  tithe  wood  had  been  ufed  to  be  paid  in  the  hundred  of 
OJ^'w  J  or  that  they  had  pretended  that  the  lands  from  whence 
the  wood  was  cut  are  difcharged  of  tithes  as  Ctuated  in  Weefordy 
but  as  lying  in  the  hundred  of  Offlowy  by  rcafon  of  the  cuftom 
there. 

The  defendant  Twyford  fet  forth  the  land  he  held,  atnd  what  The   de&Bdane 

he  had  thereon  ;  and  faid,  that  no  tithe  for  iurnipi  was  due  %  Tv^fird    ftys, 

and  he  fet  upi  a  modus  of  two  (hillings  an  acre  for  tithe  hay,  and  *^'  ***  'w*^ 

three  halfpence  for  every  cow  and  calf,  in  lieu  of  tithe  calves  and  ^^  ^^'^  *^ 

milk ;  and  faid,  that  he  was  always  ready  to  pay  the  fame  5  and  S™  *^  "^ 

that  he  had  compounded  for  tithe  corn  5  and  as  to  tithe  wood  therefore      no 

infixed  on  the  cuftom  in  Offow.  tithes  Kt  dae. 

The  plaintiffs  replied;  the  defendants  rejoined ;  and  witneffes  Ani/Tuedireaed 
were  examined  on  both  fides  ;  and  upon  hearing  counfel,  and  to  try,  whether 
on  full  debate,  the  Court  dirc^ed  a  trial  at  law  on  this  iffue    there  i$i cuftom 

*^  acmcr  j„  ^j^^  hunHrcd 

of  Offiow. 
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SwTw  vsM      a  Whetbcr  there  be  a  cuftonr  of  w«  decimando  in  the  hundred  of 
'^«'!/»         cc  qm^  for  tithe  wood  ?'' 

?^r1f*d^*'d  '^"^  Court  alfo  ordered  the  defendant  Twjford  to  account 
to  account %or  ^^^  ^^^  '^^^^  ^^  turnips  faj  by  hirh  had,  received,  and  converted 
the  tithes  of  tur-  ^o  ^is  Own  ufe;  and  difmiffed  the  bill  as  to  the  other  demands. 

A  TCTdia  as  to  A  trial  was  accordingly  had,  and  a  verdict  given  for  the 
the  cuftom  for  plaintiffs ;  but  being  contrary  to  evidence,  as  appeared  by  the 

jwdge  s  report,  a  new  trial  was  granted,  on  the  fifteenth  of 
November  1 733,  on  payment  of  cofts  ;  and  on  the  hew  trial,  a 
verdift  was  given  for  the  defendants.^ 

Hie  bin  difinif-  Xhe  Court  accordingly  ordered  the  bill  to  be  difmffled  with 
woi/*  %^^  cofts,  both  at  law  and  in  this  court,  excepting  for  the  tithes  of 
^[^J  turnips  due  from  the  defendant  Tw^ord,  and  decreed  to  the 

plaintifi^  »  aforefaid^ 

^As.  Reynolds. 
La^.  Carter^ 
j.  comynsj 
Wm.  ThomsoK. 

.  far)  The  Ccvafi  declared,  that  where  land  fo  that  the  plaintilT  had  aUrkrn 

Lkod  is  fown  with  turnips  after  the  corn  dedimat  of  com,  and  had  receifed  the 

is  cJearedy    and  fed  with   iheep  and  tithe  of  lambs  and  wool  of  the  Iheq)  fo 

barren  cattle,  tithe   Ihall  be  paid  of  fed  ;  but  tuk  Court  over  ruled  thli 

foch,  turnips ;  though  it  was  infifted  dirfencc  ;  and  faid,   it  amounted  to  a 

upon  for  the  defendant,  that  the  foil,  of  nm  deemoMdos*  to  tarnips,    S.  C*  Buob* 

Staffortljbire  was  dry  and  Tandy,  and  that  3 14. 
this  method  of  hulbandry  improved  the 

'^'^'gJJ"'*  LfiiGH  agdinJI  Lady  Fauconb^roH/ 

Cbejbire,  l^h  February  I73i# 
ThereUa  W«5  ^^pHE  bill  ftated,  that  the  plaintiff,  for  feveral  year's  paft,  had 

ylarf  *    ptyabte  ^^  ^^*^^^  '"  ^^^»  ^^  ^^^  ^'*f^>  ^^  '^^  reftoi^  hnpropriatc  of 

half 'yearly,  at  Prejlhury^  in  the  county  of  Chefbire^  and  was  thereby  entitled  to 
Mkhatlmat  and  the  tithcs  ofall  com,  grain,  hay,  and  other  tithes,  great,  fmall, 
X.<»4rZ>tfy,tothe  predial,  pcrfonal,  and  mixed,  fmokc  pcim res j  J'^^^  rolls,  aiid 
'l^^^'^^^lchL  «^or^i>anes  arifmg  therein,  except  the  tithes  in  Fallibrma, 
iKrr,"in'iieu  of  ^pton^  and  Seddington,  which  arc  due  to  the  vicar  of  Brejiburf, 
aU  tithes,  both  and  in  Capejlhorne^  which  are  due  to  J*  Ward  5  that  the  town- 
great  and  iinaii,  ftips,  the  manot,  and  the  dethefne  of  &///(?;/,  lie  within  the  pariffi 
J3^*  Wj'of  ^^P^^Jl^^yy  ^nd  are  part  of  thereftory  5  arid  that  the  gfeat  and 
thT^nMuior  *of  ^™*^^  tithes  therein  arifing  are  due  to  the  plain :itf,  and  not  to  the 
Mutton,  vicar  5  that  the  defendants  feverally  held  and  enjoyed  lands, 

orchards,  and  gardens,  within  the  parifli  of  Prejiburj  and  in 
Sutton  aforefaid ;  but  that  they  f efufed,  imder  feveral  pretcncdi 
to  pay  the  tithes  thereof.  And  therefore  that  the  defendants 
might  account,  and  pay  the  plaintiff  his  tithesi  was  the  prayer  of 
the  bilh  _ 
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The  defendant  LaJy  Faueonbergh  did  not  admit  the  plaintiff's  ^'^^'J 
title  to  the  reftory,  but  left  him  to  prove  it  ;  and  faid,  that  the  tf'oY 
iownfliip,  manor,  and  demefnes  of  Zutton^  lie  within  the  faid  Fauconbiaos 
parifh,  aild  are  part  of  the  reftory  ;  and  that  (he  held  in  the 
faid  pari(h  part  of  a  houfe,  and  two  fmall  gardens,  and  no  other 
land ;  and  ftie  fet  forth  what  flie  grew  and  fed,  and  what  tithe- 
able  matters  (he  had  had  thereon  ;  but  (he  infifted,  that  thd 
plaintifFwas  not  entitled  to  the  great  and  fmall  tithes  of  the  faid 
parifh,  for  that  part  of  the  faid  houfe  and  gardens  were  parcel  of 
the  demefnes  of  the  manor  of  button  \  that  the  Demefnes  contained 
three  hundred  Ch^fhire  acres,  and  were  in  the  occupation  of  the 
other  defendants ;  that  the  owners  of  the  faid  Demefnes  had 
yearly,  by  half-yearly  payments,  at  Michaelmas  and  Lady  Day^ 
or  as  foon  after  as  d-^manded,  immemorially  paid  to  the  reftors 
or  impropriators  of  the  faid  parifh,  or  their  leffees,  four  pounds, 
,t€n  (hillings,  as  a  modus  in  lieu  of  all  tithes,  great  and  fmall, 
ariiing  on  the  Demefnes^  or  any  part  thereof  5  that  the  faid  fum 
had  immemorially  been  accepted  in  lieu  of  the  tithes;  and  that 
iio  tithes  in  kind  had  ever  been  paid  for  the  faid  Demefnes  until  a 
few  years  ago  j  when  fhe,  being  ignorant  of  the  faid  modus,  had 
paid  the  fame; 

The  other  defendants  put  in  the  like  anfwers. 

The  plaintiffs  replied  \  the  defendants  rejoined ;  and  witneffcs 
^ere  examined  on  both  fides  j  and  the  Court  direfted  a  trial  at 
law  on  this  iffue,  viz.  «  Whether  the  fum  of  four  pounds,  ten 
*•  {hillings,  mentioned  in  the  defendant's  anfwer,  had  been, 
**  time  out  of  mind,  paid  and  payable  yearly  and  every  year,  by\ 
<«  two  equal  half-yearly  payments,  viz.  at  Michaelmas  and  I^dy 
«*  Day,  or  as  foon  after  as  demanded,  to  the  reftor  or  impro* 
•*  priator  oi  Preflhury^  in  the  county  palatine  of  Chefier^  for  the 
**  time  being,  for  and  in  lieu  and  fatisfaftion  of  all  tithes,  both 
<*  great  and  fmall,  yearly  happening,  arifing,  or  renewing,  on 
**  the  Demefnes  of  the  manor  of  Sution,  due  and  payable  to  th& 
**  reftor  or  impropriator  for  the  time  being.*' 

On  the  fixteenth  of  November  1732,  the  decree  and  poflea 
were  read,  and  the  bill  was  difmiffed  with  cofts  at  law  and  in 
equity. 

Poor  againfl  Seymour.  ''5"  gVo^"^ 

Wiltfbirey  i  p/A  February  1 73 1 . 

THE  bill  flated,  that  Eleanor  Poor,  widow,  being  fcifed  in  fee  The  l^vr^f^- 
of  the  tithes  of  corn,  wool,  hay,  lambs,  and  all  other  tjthes  of  j^""  ""^^^^^f"* 
JIton  Parva  and  Alton  Magna^  in  the  parifh  of  Fighelden,  in  the  ^^^^^  the  ti'thc 
coimty  of  Wilts f  and  of  all  houfes,  buildings,  barns,  flables,  &c.  of  (heep,  lamhs, 
to  the  fame  belonging,  did,  by  leafe  dated  the  twenty-ninth  of  wool,   pigeons, 

hoDcyy  and  wpx, 

arifing  on  Aiton  Magtu  Farm  ;  and  ihc  tithe  herbage  of  (hcep  from  the  lime  they  were  flioni  uniil 
they  were  fold S,  C.  Bunb.  313, 

Vol.  II.  Y  September 
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Pool  September  i725,d^mirethe  fame  to  the  plaintiff  for  tbree  Jt»t$ 
Hf^fi  except  the  tithes  of  Maiden  Down  or  Old  La^eSy  at  fcventy  pounds 
SiTMOpi,  a-ycar  ;  that  the  plaintiff,  by  virtue  9f  the  faid  dcmifc,  became 
entitled  to  the  tithes,  except  as  aforefaid  ;  that  William  SeymwTf 
during  that  time,  between  the  twenty-ninth  of  September  and  the 
day  of  his  death  in  Augujl  1 727,  occupied  Alton  Magna  Farm^ 
and,  in  the  year  1726,  kept  thereon  fheep,  ewes,  and  lambs,  aod, 
in  the  year  1 727,  fhore  the  wool  thereof ;  that  he  alfo  had  bees, 
honey,  wax,  and  piseons,  which  he  fold  ;  that  he  had  cut  furze, 
which  he  alfo  fold,  for  all  which  he  ought  to  have  paid  the  plain* 
tiff  tithes  in  kind  \  that  from  the  death  of  William  Seymour ^^ 
defendant,  his  fon,had  poffefied  his  perfonal  eftate,  and  had  ever 
tLTizzocQyy^ytdi  Alton  MagnaFarm^'X£iA.  intheyears  1 727and  1 728had 
the  like  titheable  matters  thereon  \  that  he  had  alfo  bred  pigs  and 
pigeons  ;  that  he  had  fold  off  the  faid  farm  a  number  of  ewes  and 
other  fheep  in  each  year,  which  had  been  depaftured  there  from 
the  time  of  fheering  for  three,  four,  or  five  months,  and  that  there 
ought  to  have  been  paid  to  the  plaintiff  one  farthing  a  month 
for  the  tithe  of  the  pafturage  of  each  iheep,  computing  the  fame 
from  (hearing  time  until  {o  fold  \  that  he  ought  to  have  fet  out 
and  paid  tithes  in  kind  for  the  other  titheable  matters  from  off 
twenty -two  acres  of  arable,  and  one  acre  and  four  lugs  of  mea- 
dow, parcel  of  the  faid  farm  ;  but  that  he  had  refufed  the  pay* 
xnent  thereof,  under  various  pretences.  The  bill  therefore 
prayed,  that  the  defendant  might  fet  forth  the  quantities,  quali- 
ties, and  values  of  the  tithes  during  the  faid  year  ;  and  whether 
any  modus  was  infifted  upon  ;  and  account  for  and  pay  the  full 
values,  as  well  of  the  tithes  due  from  his  Either  as  tkofe  which 
were  due  from  himfelf. 

The  defendant  The  defendant  denied,  that  he  knew  of  any  leafe  granted  to 
hdd'JSL  ^  *^  plaintiff  by  Eleanor  Poor,  and  faid,  that  his  father,  between 
fiM  FarmuntSlhii  ^^  tweuty-ninth  of  September  1725  and  the  day  of  his  death  (the 
de»th,  and  that  fifth  of  Augufi  1 727),  had  held  Alton  Magna  Farm ;  that  in  the 
hehadflncebeen  year  1726  h«  had  kept  and  depaftured  iheep  and  lambs  thereon} 
m  the  poffciTion  ^h^t  he  had  fliorn  the  flieep ;  that  he  had  kept  a  few  bees  and 
'  pigeons ;  but  that  he  knew  not  of  any  furze  cut  or  fold.He  admit- 

ted aflets;  that  he  had  held  the  faid  farm  fince  his  father's  death; 
that  in  the  years  1727  and  1728  he  had  kept  ewes,  had  lambs 
fallen,  and  fome  bees  fwarmed ;  and  he  let  forth  the  value  of  his 
that  the  Iheep  honey,  wax,  pigs,  pigeons,  and  furze  ;  but  he  faid,  that  the  (heep 
he  kept  thereon'  he  had  fed  on  the  faid  farm  were  only  a  few  for  manuring  the 
Jhl'*  ^^^i  ^Zi  ^^^^  ^^^^  lands,  which,  the  country  being  upland,  were  wmtered 
manur^the  a-  *'  ^  8^^*'  cxpcncc  of  hay,  and  the  tithes  of  which  he  had  paid 
tablelands  {and  to  the  plaintiff ;  that  in  1727  and  1728  he  fold  ninety  (heep  in 
that  from  (hear-  each  year,  and  that,  from  (hear  time  to  the  time  of  the  Tale,  was 
rt!  ^wwe  "fold  ^^"'  ^^"^  months  -,  that  no  tithes  had  been  paid  for  the  faid 
was^  about  tfaive  ^^^P  ^^^  ^^  ^^'^  time,  nor  had  any  ever  been  demanded  \  and 
months  j  that  a  farthing  for  every  fheep  is  double  the  value  of  fuch  tithe, 

fuppofiog 
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iilppofing  it  to  be  due  ;  that  the  lands  in  the  bill  raentionedj         ^^* 
for  which  no  tithes  had  ever  been  paid,  formerly  belonged  to  a    ^  ^^"^-^ 
free  chapel  veftcd  in  the  crown,  and  fo  continued  till  James  the 
JPir/ff  by  hb  letters  patents,  in  the  fifth  year  of  his  reign,  granted  '***??* '^^^'/^^ 
the  fame,  with  the  tithes  thereof,  to  Sir  IT.  Harwich  and  A.  ^Ctnf^ 
tngram  \  that  hb  landlord  R.  Long^  and  his  anceftors,  were  enti-  »%  tithe  free,  at 
tied  to,  and  that^  under  him,  the  defendant  had  enjoyed,the  fame  basins  belonged 
tithe  firce  ;  and  that  no  tithes  were  ever  received  or  demanded  5  ^  ^I^".  ^^ 
that  in  the  year  1727,  the  tithe  of  wool  was  fct  out ;  that  ^*  *     "*   **** 


ctxMvn 


the  plaintiff^s  agent  put  it  in  a  place  by  itfelf  in  a  bam  ;  that  it    .     .    . 
there  rotted  ;  and  that  he  knew  not  either  the  quantity  or  the  ^^011"  the*tiihe 
value  thereof.  He  alfo  faid,  that  the  cuftomary  time  of  paying  the  wool,  and  the 
tithe  lambs^either  by  compofition  or  in  kind,  on  the  faid  farm  and  piaintliT  refufed 
in  the  parifll  ofFigbelden,  was  on  Saint  Mark's  Day  ;  and  that  he  ^  "*"*«  •'^^y  J 
had  fct  oirt  the  tithe  lambs  for  the  year  1726,  in  number  thirty,  ^^>at »«  ^716  he 
on  the  twenty.fifth  of  April  1727  ;  that  they  were  theri  weari-  [^^^^*  ^saM 
able,  or  capable  of  living  without  their  dams }  that  fome  of  them,  MarA*s    vfy  • 
he  believed,  did  come  back  to  his  flock  ^  but  that  he  knew  not  that  theplaintur 
the  number  nor  the^alue,  they  not  being  marked ;  but  believed  refufed  to  re- 
they  might  be  worth  two  (hillings  and  fixpence  each  whcfn  *?^*'*"^'"'?*' 
dtbed;  that*  his  father  had  offered  the  plaintiff  fo  much  as  a  hif^flock™*aiMi 
compofition  for  them,  but  that  he  had  refufed  it  ^  that  no  mOrd  that  the  value  it 
was  ever  paid  by  any  owner  of  the  faid  farm,  or  other  perfon  in  >>•  ^-  e^chj 
the  iaid  pari(h  ;  that  when  his  father  did  not  tithe  lambs  id 
kind,  he  paid  two  {hillings  and  fixpence  for  each  in  lieu  thereof } 
and  that  that  fum  was  oftener  paid  than  the  lambs  were  taken 
in  kind.     He  further  faid,  as  to  the  tithes  of  lambs  in  the  year  ihit  he  fet  oa( 
1727,  that  he  and  the  plaintiff  had,  on  Saint  Mark's  Day  1728,  J^  ^*'***  '*"»*>« 
agreed  to  fet  them  out  j  that  when  eight  were  fet  Out,  the  ^JIJ^J  ^^'' 
|>laintiff  refufed  to  take  them  }   and  that  he  thereupon  turned  1728.:  that  t^ 
them  to  his  flock,  and  procured  two  indifferent  perfons  of  apo<^  plaintiff  refufed 
ther  parifh  to  fet  out  the  whole  tithe  lambs  (being  twenty-feven)^  *°  "'^«  **'««  s 
and  fent  them  to  the  plaintiff's  houfe,  which  he  refufed  to  |S*^ed*\o^''[hi 
receive,  or  to  take  any  compofition  for  them,  though  the  de^  ^ocit ;  and  that 
fendant  had  offef ed  it ;  that  the  plaintiff^  fliortly  afterwards  he  had  tcndere4 
brought  an  afbion  for  the  faid  eight  lambs|  and  had  a  vcrdift  ^®  *""*  *^«  ▼»- 
trith  twenty  fliillings  damages,  which  was  two  fhillings  and  fix-       ' 
pence  for  each  lamb.  He  alfo  faid,  that  he  believed  that  moft  of  thd 
twenty*feven  lambs  returned  to  his  flock ;  but  that  not  being  mark* 
ed,he  knew  them  nOt^and  therefore  he  could  not  tell  the  number^ 
but  he  believed  that  they  were  worth  two  fliillings  and  fixpenqe 
when  tithed  5  that  they  were  all  weanable  ;  and  that  when  the. 
plaintiff  filed  his  bill,  no  tithe  lambs  were  due  for  the  year  172^. 
The  defendant  further  ftated,  that  there  was  a  comfnon  afpaflure  ^^  ^^^^^  ««  * 
for  fixty  iheep  belonging  to  the  yard  lands ;  that  the  faid  fixiy  ^'^cT'/CelJ 
fheep  had  always  depaftured  promiftuoufly  with  the  reft  of  the  -^^  /^*^,  ^ 
farm  flock,  and  were  never  diftinguiflied  from*  the  others  ; 
tliat  at  ihearing'time  the  wool  of  the  faid  flieep,  taken  indiffe-  that  the  Uthe  o^ 

Che  wool  thereof  U  worth  7s.  ' ' 

T  2  rentlyi 
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^^'^  rcntly,  was  always  fet  aflde,  without  paying  tithe  in  rcfpcft  of  the 
s/ymo^^b  faid  yard  lands  ;  and  he  faid,  ihat  he  believed  the  tithe  of  foch 
that  /  '  ^'ool  was  worth  feven  {hillings  and  fixpence ;  that  fourteen 
Iambs  were  a-  ^^mbs  were  always  allotted  and  agreed  to  be  the  nu/nber  bred 
greed  lo  be  the  in  refpcft  of  the  faid  yard  lands,  for  which  no  tithe  was  paid,  but 
number  bred  on  that,  at  the  time  of  tithing,  fourteen  were  indifferently  fevered 
the  yarj  Undi ;  f^^^  ^^^  ^^^^  without  paying  the  tithe  thereof,which  he  believed 
that  in  1726  and  ^^  worth  three  (hillings  and  fixpence  a-year  ;  that  neither  he 

xcT  Sjint  Mar^s  ^^'^'  MarJii  Dajy  except  by  accident,  and  that  it  was  ufual  to 
Day,  except  by  dcftroy  them*  as  not  being  worth  breeding  up ;  that  his  rams 
accident  J  were  always  put  to  his  ewes  by  or  before  Michaelmas  \  that 

that  the  o:hcr  other  inhabitants  paid  or  compounded  for  tithe  lambs  on  S^nt 
o"r^:cm''"  ^^'"^  Mark's  Day :  and  he  fet  forth  the  number  of  lambs  they  had 
f^r  Tilh^  Unb»  ^"^^  '"  *^^  '^^^  years,  and  for  what  they  had  been  fold, 
on  Saint  AiaiA's  The  defendant  further  faid,  as  to  tithe  wool,  that  he  believed  iu 
^''jt  1727   his  father  and  the  plaintiff's  agent  firft  fet  out  fifty  in- 

that  the  wool  of  different  fleeces  of  fheep  unfhorn  in  refpeft  of  the  faid  yard 
the  nicep  ftd  on  lands,  and  then  fet  out  the  full  tithe  wool  of  all  the  reft  which 
Jl^»  fttiu  '''"'^'  ^^'■^  winiered  in  the  faid  parifh,  and  half  tithes  for  fuch  as  were 
'  wintered  abroad,  having  fatisfied  the  other  half  year's  tithe 
tha'  flitep  win-  where  fuch  flieep  were,  wintered ;  that  the  fheep  fo  wintered 
were  k  !  /°^**  abroad  were  fent  away  about  a  fortnight  before  Michaelmas^  and 
Ladj  Day  ^^^  ^^P^  ^^^^  ^^^^^  ^^^y  ^^J'  ^^  ^^^^  faid,that  a  lamb  would  live  with- 
Micbaclmas ;  out  its  dam  at  a  month  old  \  that  mo  ft  of  the  lambs  fell  about 
that  moft  lambs  Candlemas,  being  about  feven  weeks  before  Saint  MarVs  Day ; 
were  yraned  a-  and  that  he  did  not  wean  any  of  his  own  lambs,  Jbut  that  they 
bout  CAnditmai,  ^au  with  the  flock  till  they  were  fold.  Healfofaid,  that  he  kept 
of  livTne'wilho  t  '^^^^  hives  of  bees  ;  that  he  fometimes  took  no  honey  ;  and 
the  damt  on  St.  ^bat  he  never  fold  either  honey  or  wax  ;  that  the  plaintiff  had 
Mar^g  Day ;  yearly  received  the  tithes  of  apples,  and  h'ad  never  ^aflced  for  the 
that  he  had  fe-  tithes  of  pigeons,  of  honey,  or  of  wax.  The  defendant  alfo  faid, 
vcn    flocks    of  that  the  plaintiff  had  always  rcfufed  to  accept  tithe  lambs  when 

fold '  honc"''''or  ^^  ^°  ^^^^*  without  ewes,  for  that  his  father  had  fet  them  out  on 
^ax  •  Saint  Mark's  Day  in  a  fair  manner,  when  they  were  nearly  eight 

that  he  had  paid  ^^^^^  old  ;  that  hc  knew  nothing  of  any  particular  day  for 
the  tiihcaofap-  taking  from  or  putting  to  ewes  on  Alton  Magna  Farm  ;  that  he 
pies  i  had  offered  the  plaintifl'  two'  {hillings  and  fixpence  for  the  tithe 

that  on  Saim  'of  each  Iamb,  which  was  the  utmoft  fum  that  had  ever  been 
Mark's  Day  pajj  .  \yyjx  that  he  had  refufed  to  accept  the  fame  ^  and  that  he, 
wTan'  """''eif  hi  ^^^  defendant,  could  not  teU  the  number  of  fheep  his  father 
weeks  old.         ^^^  fliorn  on  the  faid  farm. 

The  plaintiffjby  The  plaintiff  replied  fpecially,  arid  thereby  faid,  that  he  would 
•  fpecial  replica-  juftify  all  matters  contained  in  the  bill,  except  for  an  account  of 
eThirS  for  ^^^^  ^'^^^^  ^""^^'"S  on  ihtyard  landsy  infifted  on  by  the  defendant's 
tithes  arifing  on  anfwer  to  be  fithe  free,  together  with  the  common  of  pafiure  for 
the  yard  lands  fjxty  (hecp  belonging  to  the  faid  yards  lands  ;  and  that  as  to  any 
and  cemmen  cf  account  or  fatisfadlion  for  thefe  tithes,  he  waived,  by  his  rcplica- 
faflurg,  ^j^j^^  j^jg  demand  thereto. 

The 
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The  defendant  rejoined  ;  and  witnefles  were  examined  on         Poor 
)th  fides  ;  and  up 
could  be  alledged  i 


both  fides  ;  and  upon  hear|n?  counfel  on  both  fides,  and  what      ^  ^lain/l 
°  Skymovk* 


The  Court  ordered  the  defendant    to    account  for  the  The  defendant 

value  of  the  tithes  of  wool,  lambs,  pigs,  honey,  and  wax,  which  ^^^^ ^  »f- 

had  arifen  on  j4/ton  Magna  Farm  during  the  time  demanded  by  ^^^^^  ^f  ^,^1 

the  bill,  and  not  waived  by  the  replication  ;  and  that  as  to  all  iambs,  pigsylio^ 

other  matters  and  things,  the  bill  fhould  be  difmified  fajy  with  ney>  and  wax. 

cofts.    The  deputy  made  his  report ;  and  on  the  twenty -fixth  The    bill    dif- 

of  January  1 73  5,  it  was  confirmed  with  cofts.  ™'^*''  *•  *®  '**^ 

other  deinanda.  • 

Ja.  Reynolds.      \ 
"Law.  Carter. 
Wm.  Thomson. 

(a)  The  tithet,  therefore,   for    the  Mr.  Bunbury  reports,  bein?  of  opinior, 

dcpafturing  of  the  iheep  from  the  time  that  no  tithe  herbage  ffaall  be  paid  for 

they  were  fliom  until  they  were  fold  fuch  iheep,  they  being  animaUafruSiuofa. 

were  not  decreed;   thi   Court,  as  S.  C.  Bunb,  3 13. 


Sidney  againft  Bate. 

Kent^  l^th  January  1 73 1. 


HlLARTTcaM 

5.  Gso.  a. 


THE  bill,  which  was  filed  bv  the  landhplders  of  the  parifli  of  The  landholders 
Wareborney  in  the  county  'oiKent^  to  eftablifli  certain  modufes  "^rt^x^t 
or  cuftomary  payments  in  lieu  of  tithchay,pallure,  and  all  other  jjjjj  \^  cftabiifli 
fmall  tithes  arifing   therein  (except  the  tithes  of  hops,  hemp,  two  modujis   in 
and  flax),  ftated,  that  the  defendant  had  been  feven  years  redtor  i»c"  o^ ihc  tithes 
of  the  parifli,  but  that  no  tithes  in  kind  had  ever  been  paid  to  ^^d'^  airlthlr 
him^  or  to  any  other  reftor  in  the  memory  of  man,  for  any  fmall  ^^^^  isx\it%^  ex* 
tithes  whatfoever,  except  as  aforefaid.     The  bill  then  proceeded  cept  oi    hops, 
to  ftate,  that  all  the  lands  within  the  parifh  were  diftinguiftied  hemp,  and  flax  5 
by  the  appellation  of  Marjh  Lands  and  Uplands  \  that  the  A^arjb  and  ftate,  tiiat 
Lands  were  fo  called,  becaufe  the  occupiers  thereof  had,  as  often  ^^^  ^^'^^^^^  a 
as  there  had  been  occafion,  paid  a  proportionable  fcot  or  fum  of  ^^^^/"^jj  ^?. 
money,  in  refpeci:  of  fuch  lands,  for  the  draining  the  marihes  landt  j 
and  repairing  the  fca  walls  and  banks  ;  that  the  Uplands  were 
all  fuch  lands  for  which  no  fcot  had  been  paid  ;  that  the  occu-  that  there  is  a 
piers  of  the  MarJh  Lands  within  the  parifh  had  immemorially  ^•^'^  ^^  "•  *" 
paid,   on   Michaelmas  Day  yearly,  to  the  reftors  of  the  parifli,  ^^^^J^^y^*,  ^^" 
one  fliilling  an  acre,  and  no  more,  for  every  acre  of  Marjb  Land  fc*-  x\\t  Marjb 
in  their  rci'pedlivc  pofleffions  (except  when  the  fame  had  been  Landst    except 
fown  with  corn,  grain,  hemp,  or  flax,  or  planted  with  hops),  whenfowedwith 
as  a  modus  in  lieu  of  the  tithes  of  hay,.pafture,  and  of  all  fmall  ^**"  * 
tithes  arifing  thereon  (except  of  hemp,  flax,  and  hops)  ;  and  fo 
after  that  rate  for  a  greater  or  lefs  quantity  than  an   acre ; 
that  the  faid  fum  of  one  fliilling  an  acre  had  been,  time  out  of 
mind,  accepted  by  the  reflors,  as  a  modus  in  lieu  of  the  tithes  of 
h9/>  paffaire^  and  all  fmaU  tithes  whatfoeA  cr,  ariflnj  on  the  laid 

Y3  marfli 
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SxDNir       iparih  lands  within  the  {aid  parifli,  except  as  aforefald.    The 

''S^^J^        bill  alfo  ftated,  that  the  occupiers  of  UfJands  hzd  isnmemorially 

paid  for  the  faid  tithes  fourpence  an  acre,  except  'as  aforefaid  | 

ind  another  mo-  and  that  the  plaintiffs  were  willing,  and  had  offered  to  pay  the 

am^'Ieatt  Z  ^^'^  ^"^^^-  ^^  ^^^  ^^^  ^^^  ^^  defendant,  with  a  view  to 
the  WaKdi.       deftroy  the  faid  ancient  ntodu/esy  and  to  have  tithes  in  kind,  had 

filed  a  bill  in  this  court  againft  Howknd  (a)  and  the  prefent 
plaintiffs,  to  oblige  them  to  account  for  the  tithes  in  kind  \  that 
the  defendants  put  in  an  anfweri  that  witnefles  were  exa^ 
mined,  the  caufe  lieard,  and  iffues  dire£led  to  try  the  modufis  of 
one  {hilling  and  fourpence,  as  in{ifted  on  by  the  defendants  is 
their  anfwers  ;  and  that  a  verdict  was  given  for  the  defendants, 
and  the  bill  difmiffed,  with  cods  both  at  law  and  in  equity  \ 
but  that  the  reftor,  the  further  to  perplex  them,  preferred 
another  bill  in  this  court  in  Eaji^  Term  la{l  (b)  in  order  to 
deflroy  the  faid  tmdufes.  The  bil)  therefore  prayed  that  the 
tnoduje^  might  be  eftabliflied. 

dbSr  Ih^^S'  "^^  defendant  admitted  that  the  plaintiffs  lived  in  theparifli, 
wa^^i^mm  ^^^  ^^^^  feifed  of  lands  in  fee,  as  {lated  jn  the  bill;  but  he 
du^s.  denied  that  he  had  ever  heard,  fave  by  perfons  interefted  therein, 

that  the  faid  modufis  had  been  paid  in  lieu  of  the  tithes  in  the 
bill  mentioned,  or  for  any  other  tithes  whatfoever.  {Ic  alfo 
admitted,  that  his  predeceffors  had  accepted  the  modufes  :  that 
he  had  been  reAor  for  nine  years  pa{l  \  that  no  tithes  in  kind 
h^d  ever  been  paid  in  the  memory  of  man,  except  ©f  com,  hemp, 
flax,  and  hops  \  that  all  the  lands  in  the  reftory  were  diftingui{hed 
by  the  appellation  of  Marjb  Lands  and  Uplands  ;  and  that  he 
had  proceeded  to  compel  the  plaintiffs  to  pay  him  tithes  in  kind, 
as  {lated  in  the  bill.  He  alfo  {lated,  that  he  had  heard  that 
'Judge  £yrf  declared,  that  in  cafe  the  matters  alledged  in  his  bill^ 
t[:ould  be  proved,  they  would  de{lroy  the  modufes  ^-  that  he  had 
\  thereupon  produced  a  furvey  of  the  reflory,  which  was  taken  in 

the  twenty- {ixth  year  of  lienry  the  Eighth^  remaining  in  the  firft 
fruits  office  ;  but  that  the  Judge  was  of  opinion,  that  the  furvey 
was  not  evidence,  as  the  commiilion  pn  which  it  was  taken  wa$ 
not  in  court  \  that  he  propofed  to  the  then  defendants  to  withdraw 
a  juror ;  and  that,  as  they  refufed  fo  to  do,  a  verdift  was  given  {or 
the  defendants,  and  his  bill  was  difpiiffed  ;  and  that,  at  the  fame 
time,  a  crols  bill  which  was  exhibited  by  the  defendants  was  alfo 
^ifmiffed  ;  that  he  thereupon  preferred  another  bill ;  and  that 
^he  prefent  plaintiffs  offered  to  pay  him  according  to  the  modufes  \ 
that  he  agreed  to  accept  the  fame,  but  refufed  to  have  the  modufn 
c{labli{lied  by  a  decree  of  the  cour^. 

Theaiafehearcl}  Thp  plaintiffs  replied  ;  and  the  defendants  rejoined  :  and  oi) 
and  the  modujet  hearing  counfel  on  both  fides  ;  and  reading  the  depofit^ons  in  9^ 
^fiabli|}iefi.        |brmer  caufe,  purfuant  to  order }  and  alfo  the  foftea  | 

^a)  See  ante,  page  aiq.  (»)  See  ante,  {>age  257, 
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The  Court  ordered  the  feversd  modufu  infifted  on  in  the  faid       Sidnxt 
UU  to  be  eftabli{hed«  withom  cofts  on  either  fide.  ^^"^ 

^  Bats. 

Ja.  Reynolds* 
Law.  Cart£R, 

J.  CoMTNS. 

Wm.  Thomson. 


Cook  againfl  Turner.  EAiTitT.m, 

5.  GlO,  3U 

Derhj/btre^  I'jtb  April  1732. 

''T*HE  rcftor  oi  BarUbrough,  in  the  county  of  Derby ^  claimed  all  The  eftare  far- 
■*•    tithes,  both  great  and  fmall,  arifing  therein.  "^'^y      «"«d 

The  defendant  faid,  that  the  feveral  mefluages,  mills,  farms,  but  now  called 
amd  parcels  of  land  (he  occupied  in  Langford  Park,  otherwife  ^^^^^^^^*^ 
called  Park  Hall  Lands^  were  of  the  value  of  two  hundred  pounds  ^^^i^y^l  \^ 
a-year ;  and  infifted  on  a  modus  of  eight  pounds  yearly  payable  De^bjp»re,  p^ys 
to  the  reAor  at  Lady  Day,  or  as  foon  after  as  demanded,  in  lieu  a  modMs  o£8i  on 
of  all  tithes  yearly  arinng  or  renewing  upon  the  faid  eftate.  ^^  ^'l^^^J 

^  to  the  rector  of 


On  reading  the  depofitjons ;  and  a  receipt,  dated  the  thirtieth  BwrUkropgb,  » 
cfSeptenJfcr  1677,  to  Mr.  F.  Pool,  for  eight  pounds,  as  a  modus  for  ^^^^^  ^^^' 
that  year's  tithes  within  the  parifli  of  Sarlbrougb^  beginning  at 
Lady  Day  then  laft,  and  figned  John  BrockUhurJl,  tt&or  \  and  on 
full  debate  had  \ 

The  Court  declared,  that  the  defendant  had  fully  proved 
the  modus  infifted  on  by  her  anfwer ;  and  thereupon  ordered 
the  bill  to  be  difinifled  with  coils. 

Ja.  Retnolds, 
Law.  Carter* 

J.  €0MTNS. 

Wm.  Thomson, 


Wragg  againji  Whalley.  EAtriaTwn, 

5-  Gig.  2. 
LeicefterJbirCi  j^ib  May  1732. 

'TpHE  plaintiff,  as  reftor  and  patron  of  the  reftory  of  Galiy,  The  itaor  of 
-*  in  the  county  of  Leicf/ler,  ftated,  that  foon  after  the  death  of  GalSy,  in  Lekef- 
his  father,  his  predeceffor,  on  the  fifteenth  oiOflober  I7i7,  he  "^^^'^"^^ 
was  induAed  into  the  faid  reftory,  and  became  entitled  to  the  Sriaandahalf 
revenues  and  profits  thereof,  and  particularly  to  a  certain  penfion  ytviy^^t Mafter, 
of  two  marks  and  a  half,  ifTuing  out  of  the  reftory  of  Norton  by  out  of  the  rec- 
GaJiy^  and  payable  at  £q/ler  yearly ;  that  his  prcdeceffors,  in  *°^^[  ^^^^. » 
right  of  the  faid  reftory,  had  been  entitled  to  a  manfion-houfe,  ^.  tnd'^wi 
with  certain  out-houfes  and  buildings,  and  to  a  yard,  gardens,  Undsmdngbtt^f 
orchards,  a  home  clofe  of  about  two  acres,  and,  for  time  out  ^oay  in  tiie  com* 
of  naind,  to  divers  other  parcels  of  land  and  common  in  the  fields  ™n  *«*<*»   ^ 

Y  4  and 


Nortpiu 
SceYol.  i.p.S3. 
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WiAGd       and  preclnfts  of  Gaiby  and  Norton  for  all  manner  of  cattle,  and 
agawft        j^  i^^y^  ^^^  yj-g  ^  £j^gg  ^^^  uncontroulcd  liberty,  way,  or  paffage, 

to  and  from  each*  and  every  piece  and  parcel  of  the  faid  field 

lands,  for  themfelves,  their  fervants,  their  horfes,  carts,  and 

carriages,  to   flock,  drefs,  fow,  plough,  and  manure,  and  to 

bring  home  the  crops  therefrom  ;  that  his  father,  for  all  the 

tjme  that  he  was  re£tor,  was  well  entitled  to  the  faid  peniion,  aii4 

had  power  to  demife  the  fame  to  him  \  that  he  is  now  become 

entitled  to  the  profits  of  the  faid  refiory  fince  his  death,  and  fo 

to  the  faid  glebe  lands y  and  to  the  tithes  and  dues  in  the  faid  pariih, 

ftatiog,  that  in  or  to  fome  payment  in  lieu   thereof ;  that,  for  time  beyond 

the   year  1614  memory  of  man,  all  the  faid  fields  in  Galby  and  Norton  werQ 

^^^V^^A^N^^^  common  and  open  until  1614  ;  that  about  that  time  they  were 

wercinclofcd'*"  ^^clofed  and  allotted;  that  two  allotments  were  then  made  to  the 

then  rcftor,  one  in  Galby,  next  to  the  Howe  Clofcy  of  about  thir- 
teen acres,  called  the  Parfonage  Home  Clofe,  for  the  ufe  of  the 
and  that  twcn-  reftors,  in  lieu  of  their  glebe  lands  in  Galby  Fields  ;  and  the  other 
ty-nine  acres  of  in  Norton,  twenty-nine  acres,  called  Galby  Parfonage  Clofe,  in  lieu 
Und  in  Norton  Qf  ^j^  .^  i^j^jg  jj^  j^^^  p'  i^  ^Yi^^  ^j^g  defendant's  grand. 
F/^/rfi  were  allot-   ri°jii  pl  r  c       -i 

ted  to  the  redlor  father  and  the  then  reccor  came  to  lome  agreement  for  the  pay- 
of  Galhy  •  and  ment  of  fifteen  pounds,  twelve  fliillings,  and  eightpence,  in  lieu 
alfo  15I  i2s.8d.j  of  the  tithes  of  the  other  inclofed  grounds,  as  named  in  the  bill ; 

C/^?^nTeifof  ^'^^  ^^^*  ^^^  ^^^  ^^^'  ^^^fi^  ^^""^  allotted  in  lieu  of  the  tithes 
ptherinclofurcs.  ^^  *^^®  Other  part  of  the   faid  inclofures.     The  bill  therefore 

prayed  a  full  difcovery,  and  relief  in  the  premifes. 

The  defendant,  The  defendants  anfvvered  \  and  the  defendant  Whailey  ad* 
as  impropriator  mitted,  that  the  plaintiff  was  re6Vor,  as  in  the  bill  ftated,  and 
tL^X"^aintur  ^^^^^^^^  ^^  ^*^  ^^^^^^  thereof  5  but  denied  that  he  was  entitled  to 
is  entitied  tgVhe  ^^^P^^J^^^'  He  faid,  that  he  believed  the  plaintiff  was  entitled  to 
ftnfon^  the  manfion-houfe,  &c.  as  ftated  in  the  bill,  and  had  a  right  of 

way  before  the  inclofur/ss ;  but  he  infifted,  that  he  and  his  ancef- 

tors  had,  for  two  hundred  years  paft,  been,  and  that  he  now  is 

,  feifcd  of  the  re£tory  oi  Norton,  and  of  the  ad  vow  Ton  of  the  vicar- 

or  to  any  tithes  age  of  Norton,  and  the  impropriate  tithes  thereof  j  and  he  denied 

wbatever    in      ^j^^t  the  vicar  there  had  a  right  to  any  kind  of  tithes  whatever  ; 

the  dues  belonging  to  the  faid  vicarage  confifting  only  in  certain 
andfay8,thatlhe  pecuniary  payments.      He  further  ftated,   that  the  Pike  Clofes 
15I  128  8d.  and  belonged  to  the  church  oi Galby,  and  had  been,  time  out  of  tnind, 
Cfofts,  in  Norton   ^njoycd  by  the  plaintiff's  predeceffors,  in  lieu  of  the  tithes  of 
were  given   to  his  lands  in   Galby  ;  and  that  as  the  faid  Pike  Clofes  are,  by 
the  Tcacn    cf  indentures  of  the  fifth  and  fixth  of  January  1699,  declared  to  be 
^^^th    ^^"  ^^  ^   modus  or  compofition  for  fuch  his   faid   lands,    he  appre- 
^^**^         hended  the  fame  to  be  a  good  modus  or  compofition  for  the 
tithes  of  thofc  lands  ;  and  therefore  did,  and  ftill  does,  refufe' 
to  pay  the  fame  ;  and  he  faid,  that  the  redlors  of  Galtyy  for 
time  beyond   memory,    had   not  only   enjoyed  the   faid  Pi^^ 
Clofes  in  lieu  of  the  tithes  of  fuch  his  faid  lands,  but  alfo  a  mo- 
ney payment  of  fifteen  pounds,  twelve  fliillings,   and  eight- 

3  pence, 
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^nce,  in  lieu  of  the  tithes  of  the  reft  of  his  the  defendant's       Wiago 
lands  in  Galby^  as  in  the  bill  is  mentioned.  nmnfl 

W«ALltT. 

The  other  defendants  put  in  their  anfwers. 

The  plaintiflT  replied  to  the  defendants  Whalley^  Warner ^  and  The  ciuit 
Daiby  ;  and  they  rejoined  ;  and  witnefies  were  examined  on  beard, 
their  behalf  as  well  as  on  the  plaintiffs  ;  and  the  caufe  came  on  to 
be  heard  ;  and  upon  hearing  counfel  for  all  parties ;  and  reading 
fcveral  proofs  in  the  caufe ;  and  an  indenture,  figned  W*  Whalley^ 
dated  the  iixth  of  January^  in  the  eleventh  year  of  William  tie 
Third ;  and  on  full  debate  i  « 

The  Court  ordered  the  injunAion  formerly  granted  in  this  The  biu  daoif. 
caufe  to  be  diflblved  ^  and  the  bill  to  be  difmiiTed  with  cofts.        ^^^ 

Ja,  Reynolds. 
Law.  Carter, 

J.  COMTNS. 

Wm.  Thomson. 


JFarrington  againji  Hall.  t«ih.  Tim, 

Northumberland^   1 2th  June  l^ '^7.* 

'TpHE  reftor  o^Elfden^  in  the  county  oi Northumberland^  claimed  xhe   rc^or  of 

-■•     tithes,  both  great  and   fmall,  .Eajter  offerings,  and  other  Eifien^  in  North* 

ecclefiadical  duties,  and  alfo  all  monies  ^nd  things  which,  by  tnn^^la"^,      is 

cuftom  or  modus,  were  payable  to  him  as  reftor  thereof.  only  cmiiicdioa 

*    '  medus   of     los. 

The   defendants    admitted   that  the  plaintiff^  was  reftor  of  y^^^y*  *'  ^"f* 

£l/den,  and  infifted  on  the  following  modu/es,  in  lieu  of  all  the  |h;  ^SiJ''^  ^ 

tithes  of  corn  and  hay,  and  of  and  for  the  depaffurage  of  barren  com,grainy  hay, 

and    unprofitable   cattle    arifing    on  the  feveral   lands  named  and  herbage,  a. 

in  the  anfwer  ;  and  that  no  tithe  in  kind  had  ever  been  paid  for  "^".8 »"  the  vU- 

the  fam^  in  the  mcmorjr  of  man  to  the  reftor  or  to  any  to  other  *iX./^  i„^''S; 

pcrfon.                                     '  faid  ^rifli ;  but 

The  defendant  G.  Hall  faid,  that  for  ten  years  paft  he  had  the  tithes  arifing 
been  feifed  of  the  village,  hamlet,  or  grange,  called  Otterburnj  oo  the  farms  and 
and  infilled  that  a  modus  of  ten  (hillings  a-year  was  payable  at  ^'^^^  "^**d  ^''- 
Eafter,  for  the  tithes  of  all  corn,  grain,  hay,  and  herbage  ^l^^^^a  '^  ^L 
for  the  faid  lands  ;  and  for  Kelleyburn  Farm  and  a  parcel  of  jr/j,,  *CckuelU 
ground  called  CatcUughy  part  of  the  faid  farm,  one  fhilling,  as  Iff//,  ^/iv/jo/^. 
the  like  modus.  He  alfo  (aid,  that  he  was  feifed  of  lands,  called  ^^^t  Spitbope^ 
Spithophead^Spithopbaugh^Babefwood,  and  Silloans;  and  that,  for  the  ^^^^^,^f^" 
lands  called  Overacres,  and  Spithophead  and  Spithcphaughy  parcel  of  £^gfiic^  '"^"' 
Overacresy  the  tenements  called  the  Flatt  tluA  Colwell HiUfthc  fum  Broton*i  Tovm, 
of  thirteen  (hillings  and  twopence  was  payable  yearly,  as  a  Catfeibope, 
fnodus  for  all  tithes  as  aforefaid,  vrz. by  the  tenants  or  occupiers  of  J''^^*«<'>^«»/- 
Ovfracr^/,  ten  (hillingi ;  of /Af  i%j//,  eightpencc  ;  znd  of  Colwell  -^y^^  **"* 
Hiilj  two  (hillings  and  (ixpence  j  and  alfo  at  Eq/ler  yearly,  for 

the 
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Faskiktoton    the  lands  called  Blaheupi  HalPs  Faring  and  Bahefouood,  part  o| 

^g^        the  faid  farms,  two  fhillings  and  eightpence  as  a  modta,  viz.  for 

^*'*'        Blakeupy    one   (hilling,    for    HaWs  Farm,    one    (hilling   and 

eightpence  ;  and  for  Hedle^s  Farm^  in  Lanjhetis^  dxpcnce  as  a 

m$dus  \  and  he  faid,  that  the  parcel  of  land  called  SiUoatu  is  Ijiog 

within  the  village  or  town(hip  called  Silloam. 

The  defendant  D.  Hall  faid,  that  he  was  feifed  of  lands 
in  the  pari{h>  called  Catllehope  and  Hatbermch^  otherwife 
Brovfttftown  ;  that  there  had  been  paid  yearly  at  Eqfter  as  afore- 
fiid,  by  the  tenants  cr  occupiers  oi  Haiherwieky  otherwife  Brwnts 
Town^  twelve  (hillings,  as  a  modus  in  lieu  of  all  tithes  of  cofd, 
grain,  hay,  and  herbage,  for  depafturing  barren  and  unprofitable 
cattle  upon  the  faid  lands,  called  Hatherwick  and  Caitlehofe. 

The  other  defendants  faid,  that  they  had  been  feifed  of 
feveral  parcels  of  lands  and  tenements,  called  Lumfdetiy  in  the 
town(hip  of  Troughand^  in  the  parifh  of  Elfden  i  and  that  there 
is  payable,  at  Eajier  yearly,  nine  (hillings  and  fevenpence  for  the 
faid  lands,  as  a  modus  in  lieu  of  the  tithes  of  corn^  grain,  hay, 
and  herbage  thereof. 

All  the  defendants  averred,  that  the  faid  feveral  modufes  had 
been,  for  feveral  years,  tendered  and  paid  to  the  plaintiff,  and 
accepted  by  him  and  his  predeceflbrs  \  and  that  no  tithe  of  corn 
in  kind  had  ever  been  paid. 

The  plaintiff  replied  ;  the  defendants  rejoined  ;  and  wit* 
neiles  were  examined  on  both  (ides  ;  and  upon  hearing  conn* 
fel  on  both  (ides,  and  reading  proo£i  in  the  caufe  9 

The  CbURT  ordered  G.  Hall  to  account  for  the  feveni 
titheable  matters  arifing  on  the  lands  called  SUloans. 

Jf^n  iffue  was  direAed  to  try  the  feveral  moditfis  fet  forth  in  the 
anfwers  (except  the  modus  for  the  lands  called  Silloan's^nd  Bed* 
lifs  Farm.)  Coils  and  further  direflions  to  be  referved.  And  the 
jury  found  a  verdidl  for  the  defendants  j  but  a  new  trial  was 
granted  upon  the  Judge's  certificate.  Before  the  trial  was  had| 
the  defendant  G.  Hall  died,  and  a  bill  rf revivor  was  filed,  and 
the  former  proceedings  were  revived  ;  and  by  an  order  of  court, 
dated  the  eighth  of  June  1732,  the  ifilies  were  alterea,  and 
ordered  to  be  tried  before  a  fpecial  jury. 

The  trial  was  had  purfuant  to  the  faid  orders,  and  a  vcrdift 
found  for  the  plaintiff,  viz. 

As  to  THJE  FIRST  ISSUE,  that  there  is  not,  nor  ever  had  been, 
a  modus  of  tithing  as  to  the  farm  called  Kelljburn. 

As  to  THE  SECOND  ISSUE,  that  there  is  not,  nor  ever  had  been, 

a  modus  of  tithing  as  to  the  lands  called  Overacres^  the  Flattf  and 

Colvjell  Hill,  or  as  to  the  lands  called  Spiihopchead  and  Spithoft' 

haugb^  parcel  of  the  lands  called  Ovtracres^  or  as  to  tbf  FiatU 

and  Cclwll  Hill, 

As 
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(«)  The  redor  of  Sifiief,,  In  Hilary 
T^nni  I.  Geo.  %,  filed  his  bill  in  this 
court  for  die  tithes  of  the  feTeral  farmt 
ud  placet  mentioDed  in  the  prefent 
cafe,  excepting  Otttrhurne ;  andalfo  for 
pertain  other  lands,  called  BiJhof>Jbead^ 


the  SaUrtvs,  and  CaHkbomgb.  Th« 
defendants  infifted  on  feveral  farm 
mnduFu  for  the  fame.  But  thk  Coukt, 
on  hearing  the  evidence  on  both  fidcsp 
decreed  the  defendant!  to  account  for 
the  tithes  demanded  by  the  bill. 


IUll,, 


As  to  THE  THIRD  issuB,  that  there  is  not,  nor  ever  had   F4ttiM«Toif 
been,  a  mddus  for  tithing  as  to  the  lands  called  Blakeup^  HalPs         H^ 
Farm^  or  Babefwood^  as  parcel  of  the  lands  called  Bli^keup  and 
Hairs  Farm. 

As  to  THE  FOURTH  ISSUE,  that  tlicre  is  not,  nor  ever  had  been, 
a  modus  of  tithing  as  to  the  lands  called  Hatherwicky  otherwife 
BrvuofCs  Town^  and  Caitlthopi^  as  parcel  of  the  lands  called 
Hatitrtvici,  otherwife  Browns  Town. 

As  to  THE  FIFTH  ISSUE,  that  there  is  not,  nor  ever  had  been, 
a  modus  of  tithing  as  to  the  village  called  Troughard^  and  the 
lands  called  Lumflen^  as  part  of  the  village  called  Trougbard. 

As  to  THE  LAST  ISSUE,  that  there  is,  and  immemorially  had 
been,  a  modus  of  tithing  as  to  the  village,  hamlet,  or  grange^ 
ailed  Otterburrty  and  the  lands  thereunto  belonging,  as  in  the 
pleadings  is  alledged. 

The  Court,  upon  hearing  counfel  on  both  fides,  ordered  all 
the  defendants  to  account  for  all  ttve  tithes  demanded  by  the 
bill(fl)  (except  for  the  tithes  of  Otterburn)^  with  cofts  both  at 
law  and  in  equity,  except  as  to  Otierburn  \  and  that  fo  much 
of  the  bill  as  related  to  the  tithes  oi  Otierburn  be  difmifled,  with 
(ofts  at  law  and  in  equity* 

Ta.  Retkolos, 
Law.  Carter* 

T.  COMTNS. 

W.  Thomson^ 


1 

J 


Goodwin,  D.  D.  azaitift  Wortley  j  </  i  Contra,    w«<»-  t%%u^ 

^  6.  Gio.  a, 

Torlfbire^  6tk  December  I732t 

'pHE  reftor  of  Tanker/ley,  in  the  county  of  Tori,  ftated,  that 
'^  his  predecefibr  had  died  in  September  17 15,  and  that  he 
was  inducted  into  the  faid  reAory,  and  become  entitled  to  all  the 
tithes  thereof,  both  great  and  fmall,  in  kind  ;  that  Sidney  Wortley 
was,  for  feveral  years,  owner  of  Warncltffe  Wood  \  that  the  faid 
i^dney  Wortley  died  in  the  year  1727,  and  left  the  defendant 
'John  Wortley'his  heir  j  that  the  faid  Join  Wortley  had  enjoyed 
the  faid  wood  finc^  hi^  anceftor's  deceafe  ;  that  the  faid 
Sidney  Wortley  had,  during  his  life-time,  cut  down  certain 
quantities  of  wood,  and  made  the  fame  into  charcoal,  and  fold 
a  great  part  thereof;  and  that  the  defendant  had,fince  the  ^eath 
pf  Sidney  Worjle^,  doae  tlie  fame  }  that  the  faid  Sidney  Worjliy  was 
^  alfO| 


The  reaor  o£ 
Tankarfi^y  in 
Torkfirt^  claims 
the     tithes     of 

of  Cren^^r^ 
mod y  of  BtbfrJ^ 
l^    Sfring,     oi 

of  TtwtrteFi^p 
of  FmdFUtty  d 
Low  Fiat,  of 
Latii  Rhofdsy  of 
Lodge  Z^s,  and 
oifnrtUy  MUL 
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Goodwin  alfo,  during  his  life,  owner  of  Green  Spring  WoodvaA  EtherJUy 
W ''^''liy  •  ^P^'"i  Woody  and  in  the  year  1716  had  felled  the  fame,  and 
et^  Centra!  Converted  the  produce  thereof  into  charcoal  ;  and  that  the 
defendant  J.  fVortley  is  now  owner  of  the  faid  woods.  The 
bill  alfo  ftated,  that  the  defendant  JSroa^^rw/,  in  the  years  1720 
and  1 72 1,  enjoyed  Archdale  Springs  and  cut  down  the  wood 
thereof,  and  made  the  fame  into  charcoal ;  that  the  faid  Broadbent 
alfo  had  fevcral  clofes  in  Worthy ^  called  Teiutree  Flaty  Pond  Flat^ 
Low  Flat,  Lane  Rhoyd,  and  two  clofes,  called  Lodge  Leys  \  and 
that  he  had  reaped  and  gathered  corn  and  grain  therefrom,  and 
copverted  the  tithes  thereof  to  his  own  ufe.  The  bill  further 
ftated^  th^t  the  defendant  Mathewman  occupied  a  water  corn 
milly  called  Worthy  Afilly  at  which  he  had  ground  com  and 
other  grain  ;  and  had  not  paid  the  tithes  thereof.  It  alfo  ilated,. 
that  all  the  faid  eftates  were,  and  now  are  the  eftates  of  the 
defendant  John  Woriley  ;  and  that  the  tithes  of  the  faid  wood, 
and  the  bark  when  ftripped  from  the  wood,  and  of  the  corn  and 
grain  of  the  faid  lands,  and  of  the  corn  ground  at  the  faid  mill, 
ought  to  have  been  fet  forth  in  kind,  or  fome  fatisfadlion  made 
to  the  plaintiff  for  the  fame.  The  bill  therefore  prayed,  that 
the  executors  of  Sidney  Worthy  might  admit  ajfets^  and  that  the 
defendants  might  account  for  their  tithes. 

The  defendanti  The  defendant  John  Worthy  admitted  that  the  plaintiff  was 
lay,  that  there  b  reftor  of  the  parim  ;  that  his  father  was  owner  of  Warncl'ife, 
1-ywr!  payabt  ^^^^^  ^r\ng,  and  Etherjlty  Spring  Woods  till  his  death  5  that  be, 
at  £ij?^,  in  lieu  the  defendant,  had  fince  enjoyed  the  fame  ;  that  they  had  cut 
of  the  tithes  of  quantities  of  wood,  and  converted  part  into  charcoal,  and  fold  the 
all  tW /Wily-  j-gfl. .  3jj(j[  that  he  had  paid  no  tithes  for  any  of  the  premifes  in  liis 
iMBar  •/  Wort^  Occupation  ;  but  he  infilled,  that  the  plaintiff  was  not  entitled  ta 
l^  .  tithes  in  kind,  or  to  any  thing  in  fatisfadtion  for  the  fame.    He 

faid,  that  the  mill  had  been  built  time  out  of  mind  ;  but  he  ad- 
mitted, that  two  pair  of  mill  ftones  had  been  lately  added  thereto. 
He  alfo  faid,  that  the  Old  Pari  had  not  been  made  within 
■  the  memory  of  man  5  and  that  it  was  difparked  in  the  reign  of 
Charhs  the  Firji.'  He  alfo  faid,  that  there  was,  and  had  been 
immemorially  payable,  at  Eajhr  yearly,  to  the  redor  of 
Tankerjley,  in  fatisfadlion  of  the  tithes  of  the  wood  land,  the 
following  modus^  viz.  for  all  woodlands  lying  in  the  manor  vf 
Worthy^  in  the  faid  parifh,  one  fhilling  and  eightpence  \  and 
that  the  faid  modus  had  been  accepted  by  the  former  rectors,  but 
not  by  the  plaintiff. 

that  tlic  faid  W9-  The  defendants  J ejfopp  Tcrid  Capper,  the  executors  of  Sidney 
Jus  is  payable  Worthy,  admitted  that  the  plaintiff  was  reftor,  and  that  S. 
*  J**"  .^^  *^  Wortley  was  owner  of  the  faid  woods,  and  had  cut  wood  therein, 
tbt  lemfnTutidi  ^"^  converted  the  fame  into  charcoal  -,  and  they  infifted  on  the 
of  the  (aid  ma-  faid  fWi?^^/ of  one  Shilling  and  eightpence;  and  faid,  that' they 
nor  i  were  willing  to  pay  all  the  arrears  thereof.  They  alfo  averred,that 

.    ^        their  tcftator  5.  Wortley  had  always  infifted,  that  the  faid  mdus^ 

and 
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and  thofe  hereafter  mentioned,  had  been  paid  to  and  accepted  hf  Cocdwim 

ill  the  rcftors,  in  lieu  of  all  tithes  of  tke  Demtfne  Lands  belong-  '^Z'^^J^ 

ing  to  IVortley  Hall.j^ri^  of  the  mulfture  of  iht  Mill^  and  of  tht  ^^^^l^^  * 
Old  Park ;  and  they  admitted  aflets. 

The  defendant  Broadkent  admitted,  that  he  was  feifed  in  fee  of  that  there  is  m 
Arcbdale  Spring  fVood^  and  that  he  had  fold  the  cutting  thereof,  ^^"^  ©f  ri.  6i. 
which  was  converted  into  ch^ircoal ;  that  he  had  occupied  Tewtree  ^Jp^^'eyt*f- 
Fiaty  Pond  Flaty  and  Coiv  Flat^  for  ^^^  years  paft,  and  had  annu-  if^.j  ^^^  \xl^ 
ally  ploughed  and  fowed  part  thereof;  andhe  infifted,that  a  modus  of  r^J^or/i  to  iKe 
of  one  pound,  fix  fhillings,  and  eightpcnce,  was  payable  yearly  ^outh  of  l>«Xfcj^ 
at  Lammas  for  that  part  of  the  lands  called  the  Park,  on  the  fouth  •^'^•^» 
fid^  of  PUley  Brooky  except  one  piece  taken  from  Hermit  Hiil, 
now  divided  into  two  pieces  ;  that  another  modus  of  one  fhilling 
and  eightpcnce  was  payable  as  aforefaid,  for  all  woods  within  the 
mafior  of  ff^ortley  ;  and  that  another  modus  of  one  (hilling  a-year,  and  1%,  far  «fe 
was  payable  as  aforefaid,  for  thedemefnes  of  the  manor  of  Worti€y\  ^mfjnn  u  ttm 
and  he  averred,  that  they  had  been  received  by  the  plaintift^'s  "**'^ » 
predeceilbrs,  and  that  lie  had  tendered  them  to  the  plaintiff. 

The  defendant  Wilhinfon  admitted,  that  he  had  occupied  Lodge  that  tlinv  m 
Leys  for  eight  years,  and  had  fown  the  fame  yearly  ;  and  *'**  ^^^  modufis 
infifted,  that  the  plaintiff  was  only  entitled  to  the  like  modufes  in  ^^  i^^tcpi 
lieu  of  tithes  in  kind. 

The  defendant  Mathetvman  admitted,  that  he  had  occupied  that  theiv  is  a 
the  mill  for  eleven  years  ;  and  faid,  that  he  believed  it  was  an  «*/«  oi^i.  fee 
ancient  mill ;  and  infifted  on  a  modus  of  two  fhillings,  payable  at  ^^^  ^^^ 
Lammas f  in  lieu  of  tithes  in  kind  of  all  grain  ground  at  the  faid 
milL 

The  phintifF  replied  ;   the  defendants  rejoined ;  and  wit- 
neXTes  were  examined  on  both  iides. 

The  defendants  filed  their  crofs  hiU  againft  the  plaintiff  to  efta-*  The  defen^ti 

bliih  the  faid  modufes.  file  a  crofi  biB 

to  eftahliih  the 
modujes. 

The  reftor,  in  anfwer  to  the  crofs  bill,  denied  that  a  modus  of  ^^^  y^^r  d«f 
one  fliilling  and  eightpcnce  was  payable  for  the  faid  lands,  or  that  nica  Uie  ambjci, 
the  fame  had  ever  been  accepted  by  his  predeceffors  ;  and  he 
faid,  that  though  there  might  be,  he  did  not  know  that  there  was 
a  modus  for  Wortley  Mill  \  but  he  denied  that  it  was  an  ancient  • 
mill.   He  alfo  faid,  that  he  had  been  redlor  of  the  parifh  from  the 
year  1 715  5  that  tithes  in  kind  were  due  to  him  of  common  right  ; 
that  he  had  no  ancient  deeds  whatfoever  relating  to  the  faid  mo* 
dufes  5  that  he  had  not  received  any  tithes  in  kind  for  the  faid  pre- 
mifes  ;  that  fuch  tithes  had  been  formerly-paid  j  that  he  had  con-  » 

ftantly  received  money  from  Sidney  IVortley  for  the  tithes  of  wool, 
lambs,  and  Cheep  depafliircd  ia  tf^artjcli^e  JV^ods  \  that  the  faid 

Sidney 
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GooDwiM  Sidfuy  Tltortltf  had,  until  1725,  paid  him  fix  pouDds  a-ycar  fij^ 
Wo^T^KY  ^^  ^^^^^^  '^^  Warncliffe^  except  wood  j  that  he  had  received  th^ 
u  i  Cmra^  fzmc  fum  from  y.  WortUy  for  the  tithes  of  one  year  after  his 
father's  death  ;  that  he  had  ever  fince  received  the  tithe  of  corn 
reaped  in  the  New  Park  in  Warndiffe  ;  and  he  denied  that  the 
faid  modus  of  one  (hilling  and  eightpence  was  payable  for  the 
tithes  of  woodland,  or  that  two  (hillings  a-ycar  were  payable  for 
tithe  grift  of  Wortley  Mitl^  or  that  it  was  an  ancieni  mill. 

The  plainti^  replied  in  both  caufes,  and  the  defendants  rM 
joined ;  and  they  came  on  to  be  heard ;  and  counfel  were  heard 
on  both  fides. 

The  Court  re-  During  the  hearing,  the  defendant's  poun(el  produced  an 
d*^  ^J^tik  ^^^^»  ^^^^^  ^^^  fourth  ol February  1731  ;  and  another  of  the 
en^tbeoriginal  twenty-third  of  Offoier  1 73 2  5  whereby  it  was  ordered*  «  diat 
caafeco  be  read  ^  the  depofitions  taken  in  one  caufe  might  be  read  in  the 

imhc  croft  caulc*  <c  other  .'^ 

The  plaintiflTs  counfel  objected  to  the  reading  of  the  proofs 
taken  in  the  original  caufe  in  the  crofs  cau(e« 

The  Court  allowed  the  objeAion. 

The  Court  re-  Upon  reading,  on  behalf  of  the  defendants  in  the  original 
fito^  iS  ''^  ^^"^^»  ^^^  depofitions  of  fT.  Swinden,  T.  Archdale,  and  G.  Piifps, 
as  CO  the  modus  ^^  ^^^'^  crofs  examination,  and  alfo  on  propofing  to  read  the 
ifx  tb$  Biiu^xhej  original  examination  as   to  the  modufes  for  tbe  Mill  and  the 

being  blended  at  fjf^oodlands. 
to  the  other  m»* 

^fi^  .  The'  plaintiff's  counfel  objefted  to  the  depofition  upon  iht 

original  examination  being  read,  becaufe  the  interrogatories  in« 
eluded  queftions  as  to  the  other  modufes^  as  well  as  to  thofe 
which  related  to  the  A£ll  and  the  Woodlands ;  and 

The  Court  would  not  allow  the  fame  to  ht  read, 

S^Sif^tne^  The  plaintiff  alfo  objefted  to  the  thifd,founh,  fixth,and  ninth 
depofitions  be.  interrogatorieS|  becaufe  the  deponent  was  intere(ted  and  con^ 
lo%  read,  on  the  cemed  ;  and  this  objection  was  likewife  allowed  \  fo  that  the 
pcnododMtere/i  ^nfwer  to  the  fecohd  interrogatory  only  was  read. 

The  feveral  depofitions  of  other  witnefies  for  the  defendants 
were  then  read  ;  but  on  propofing  to  read  that  of  iff.  Noriholli 
the  plaintiff^s  counfel  objefted  to  it  ;  but  on  reading  his  crofs  , 
examination,  the  objeftion  was  over-ruled,  and  his  depofition 
was  read  on  behalf  of  the  defendants,  as  was  alfo  that  of  feveral 
other  witneffes.  , 

There  were  alfo  read  feveral  receipts,  beginning  the  nine- 
teenth of  September  1684  and  endings  the  fixth  of  Septemher 
X7ia  ;  feveral  entries  for  money  paid }  an  indenture  dated  the 
fir  ft  of  June  1566,  and  figned  J.Gargram  and  F.  JFortltf'f 
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Snd  another  of  the  fixteenth  of  Nowmiirp  m  the  firft  year  of      Ooodwiw 
CJlugrles  tie  Firft 4  and  other  proofs,  Wo?*^ 

The  Court,  by  confent  of  all  parties,  directed  a  trial  at  law  iflues   direaed 
vpon  the  following  iflues  :  ^  ^» 

First,  Whether  the  futn  of  one  fliilling  and  eightpence  by  Whether  rt  m. 
the  year  has,  for  time  whereof  the  memory  of  man  is  not  to  the  ?*-J*'?*i?*^  "^ 
contrary,  been  due  and  payable  at  the  feaft  of  Eaftfr  yearly  to  the  tithes^  ^ 
the  reftor  of  Tankerjley  for  the  time  being,  as  a  modus  in  lieu  wood  in  the  ma. 
and  fatisfaAion  of  the  tithes  happening,  renewing,  and  increaf-  nor  of  JfKKrt/^. 
ing  out  of  all  the  woodlands  lying  within  the  manor  of  ^r/- 
lej. 

Secondly,  Whether  the  fum  of  one  pound,  fix  (hillings,  and  Whether  ti.  Cu 
eightpence  by  the  year  ha^  been  due  and  payable,  at  Lamrnai  ^^J^^'^ 
yearly,  to  the  re£tor,  as  a  modus  for  all  tithes  arifing  out  of  the   ^ 
lands  called  the  Park,  on  the  fouth  fide  of  Pi/ley  Brook,  in  the  faid 
parifh,  except  a  piece  taken  from  Hermit  Hill,  now  divided  into 
two  pieces. 

Thirdly^  Whether  the  fum  of  one  (hilling  by  the  year  has  Whether,  n.  b 


been  due  and  payable,  at  Lammas  yearly,  to  the  reftor,  zsz  modus  P»y«Weat 
for  all  tithes  arifing  out  of  tbe  Demefnes  or  demefnes  lands  of  the  ^^^  ^  ^^ 
manor  of  W^ortley% 

Fourthly,  Whether  a  fum  of  two  (hillings  has  by  the  year  Whether  u.  are 
been  due  and  payable  at  Lammas  yearly  to  the  reftor,  in  lieu  522.^*  '^  ^ 
and  fatisfaAion  of  tithes  in  kind  for  all  corn  and  grain  ground  '^ 
TlWortUyMUl.    , 

To  be  tried  by  a  fpecial  jury;  and  a  view  to  be  had  of  the  Thejufytohaw 
lands  and  premifes  in  queflion  by  fix  or  more  of  the  jury  at  the  *  view« 
equal  charge  of  the  plaintiff  and  defendants,  and  all  deeds,  &)c» 
to  be  produced.    .  ' 

By  confent  of  the  executors  of  Sidney   Wortlej,  they  were  The  tithes  of  £. 
(agreeable  to  the  tender  made  in  their  anfwers)  ordered  to  pay  ^^fio     s^'*ni 
the  fum  of  eleven  pounds  to  the  plaintiff  for  the  tithes  of  Ether  -  ^•^••^» 
l^ey  Spring  Woods,  with  cofts. 

The  faid  trial  being  had;  the  caufes  came  on  upon  the  decree  The  jury  find  a 
TXiA  pojlea  for  further  directions ;  when,  upon  reading  the  fame,  verdia    on  ail 
it  appeared,  the  jury  had  found  a  verdift  for  the  defendants  on  all  Jf**  *^""  ^  ^ 
the  iffues,  adding  only  the  following  words  to  the  laft  iffuc,  <*  and    *  ^  *"**  * 
«  that  anciently  the  Mill  aforefaid  had  two  pair  of  (tones,  and  •J'*,!^**^*  ^^ 
^  no  more,  and  that  there  hath  been  added  to  the  faid  mill  one  ^eeo  added  to 
*<  pair  of  fiones,  which  are  carried  by  the  fame  frame  and  wheels  the  mill. 
<^  which  carried  the  former  ftones ;  but  that  the  faid  mill  can 
**  work  only  two  pair  of  ftones  at  one  time/' 

The  Court,  on  hearing  counfel,  ordered  the  original  bill  to  be  '^f^.JTf'^  ***" 
difmiflcd  as  to  all  matters  (except  as  to  the  eleven  pounds  ^^        ^*^ 

ordered 
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CoODWIff 

ageinfi 

WoiTLEY  ; 

ti  i  Contra, 

The  modujtt  as 
to  the  Park,  the 
Demefaft,  and 
the  Mill,  ciU- 
bliihed. 

The  defendants 
to  pay  cofts  as 
to  the  tvodland, 
the  modus  being 
flated  as  payable 
at  Lammas  io« 
ftcad  of  Eafier, 

The  crofj  bill 
difnTHfled  t^ith. 
outcofts,  there 
being  a  m»dus  of 
IS.  8d.  for  thtf 
vKodlavdi,  the* 
the  time  when 
payable  was  mif- 
Aated. 

Easti«  T«ii 
6.  Gig.  2. 


The  Ticar  of 
Hatberjagt,  in 
Derhyjbure,  Is  en- 
titled  to  9d.  a 
load,  6i  nine 
diflieSy  of  all 
lead  ore  got 
from  the  mines 
called  Fafiure 
Groves  and  Bea- 
mfmt  Grove,  in 
the  manor  of 
Stoney  Midd/eton, 
in  the  iaid  pa* 
liih. 
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ordered  to  be  paid  by  the  executors)^  with  cofts  both  at  law  23id 
in  equity  ;  that  the  modnfes  found  upon  the  fecond»  third|  and 
fourth  ifluesy  viz,  one  pound,  fix  fhilling8»  and  eightpence ; 
one  {hilling  \  and  two  (hillingsy  be  eftabliflied,  and  paid 
by  the  plaintifi^s  and  all  other  the  occupiers  of  the  premifes,  at 
Lammas  yearly,  in  every  year,  to  the  re£tor  of  TanhrJUy ; 
that  the  faid  Goodwin  do  pay  to  the  plaintiffs  their  cofts  in 
the  crofs  caufe ;  except  as  to  the  matters  and  things  contained 
therein  relating  to  the  modus  payable  at  Lammas  for  all  the 
wood  lands  lying  in  the  manor  of  Wortley^  the  jury  having  found 
the  fame  to  be  due  and  payable  at  Eajler  ;  and  that  the  crafs  hill 
be  difmiffed  without  cofts,  it  appearing  by  the  poste a,  that  there 
is  a  modus  of  one  ihilling  and  eightpence  due  and  payable  for  all 
the  faid  wood  lands  lying  ifi  the  manor  of  Wortley  to  the  reftor  of 
Tankerjlfy  ;  but  that  the  modus  is  payable  at  Eajler  yearly,  and 
not  at  Lammas^  as  fet  forth  in  the  crofs  bilL 

Ja.  Reynolds. 
Law,  Carter. 

J.  COMYNS. 

Wm.  Thomson/ 


Burton  againji  Spencer. 

Derbytbire^  30/A  April  1733, 

'TpHE  vicar  of  Hatherfage^  in  the  county  of  Derbp  plaimea, 
^  by  endowmeftt  or  pi'efcription,  all  dues  and  fmall  tithes 
arifing  within  the  parifh,  and  the  liberties  and  precin£ls  of  the! 
fame  ;  and  ftated,  that  the  manor,  town,  or  hamlet  of  Stonej 
Middleton,  thereto  adjoining,  was  part  of  the  faid  vicarage  \  that 
mines  had  been  found  therein  ;  that  he  was  entitled  to  tithes  in 
kind  for  the  lead  ore  got  therefrom ;  and  that  thecuftomary  tithe 
of  Ipdore,  when  received  in  kind,  had  always  been  every  tenth 
difh  or  meafure  of  the  ore  cleaned  and  drefied,  or  fome  compo- 
iition  for  the  fame,  as  they  could  agree  with  the  miners  and 
owners ;  and  that  ninepence  a  load,  each  load  holding  nine  diihes, 
had  generally  been  paid  in  lieu  thereof ;- that  the  vicarage,  by 
the  records  of  the  twenty-fixthyear  of  Henry  the  Eighth ^  ftands 
rated  at  feven  pounds;  that  the  tithes  of  the  ore  are  computed  at 
four  pounds  a-year ;  that  in  coniideration  of  the  faid  tithes  he 
and  his  predeceflbrs  had,  time  out  of  mind,  been  engaged  to  pay 
feven  nobles  a-year  to  a  curate  to  perform  duty  at  a  chapel  in 
Stoney  Middleton  ;  and  that  he  had  duly  paid  the  fame ;  that, 
by  indenture  of  the  feventeenth  of  January  1623,  between 
E.  Harropy  clerk,  then  vicar  of  Hatherfage^  and  2\  Bray  and 
others,  the  f^id  vicar,  in  coniideration  of  the  yearly  rent  of 
twenty  pounds,  demifed  to  them,  for  a  certain  number  of  years, 
"  all  the  tithes  of  lead  ore  that  fhould  be  got  within  the  faid 
^  manor  of  Stoney  Mddleton  ;"  that  the  leflees  did,  without 

interruption. 
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iDtermptiony  coUeft  and  t6'6c\ve,  froiri  time  to  time,  the  tenth 
difh  of  lead  ore  that  was  gotten  withitl  the  faid  manor  ;  that 
the  faid  tith6  had  been  donftantlv  paid  to  the  plaintiff's  prede-^ 
ccfTors,  or  fome  compoiition  made  for  the  fame,  until  lately  \ 
and  that  the  defendants  had  difcovered  mines  of  lead  in  the 
faid  manor  in  lands  called  tAe  Pqftur€  and  Bennifotfs  Gr6ve^  and 
had  got  thereout  ore^  without  fetting  out  the  tithes  thereof,  ot 
faking  any  compofition  for  the  fame. 

The  defendants  faid,  that  Stoney  Middleton^'KnA  the  mines  called 
Pa/lure  Grove  and  Benniforis  Grove  were  within  the  vicarage, 
and  that  the  plaintiff  and  his  precleceffors  were  entitled  to  all  the 
Jmall  tithes  of  Hatherfage^  excepting  the  tithes  of  wool  and  lambs, 
which  belonged  to  the  Ihike  of  Devonjbiire  ;  but  they  denied  that 
he  had  any  right  to  the  tithe  of  lead  ore  got  within  the  faid  parifh, 
or  to  any  thing  in  lieu  thereof.  They  alfo  faid,  that  the  manor 
of  Stoney  Middletcn  is  a  member  of  the  faid  vicarage^  and  that 
there  is  a  curacy  therein  ;  but  they  denied  that  the  plaintiff,  or 
his  predeceflbrs,  had^  time  out  of  mind,  or  at  any  time,  received 
tithes  in  kind  of  lead  ore  got  in  any  mines  within  the  faid 
vicarage ;  or  that  there  was  any  cuftomary  or  ufual  tithe  ore 
due  therein,  or  at  leaft  within  the  manor  ;  or  that  tithe  ore  had 
been  received  in  fpecie ;  or  that  every  tenth  difh  or  meafure  of 
lead  ore,  clean  drefled,  was  paid  or  due  for  fuch  tithe  of  lead  ore 
within  the  faid  parifh ;  or  that  any  compoiition  had  been  made 
for  the  tithe  of  lead  ore,  or  any  thing  paid  in  lieu  thereof,  as 
fiated  in  the  bill ;  and  they  fet  forth  feveral  reafons  in  their 
anfwers  why  not. 

The  plaintiff  replied }  the  defendants  rejoined ;  and  -witnefles 
were  examined  on  both  fides  \  and  upon  hearing  counfel  on  both 
fides  ;  and  reading  a  decree  of  this  coUrt,  made  the  tenth  of 
February  1661,  in  the  thirteenth  year  of  Charles  the  Second  (a)  ; 
and  on  full  dehate>  the  Court  dire£ted  a  trial  at  law  againft 


3^ 


(c)  This  was  the  cafq  of  Ktlfall  9. 
Mafon  and  others.  The  plaintia  was 
-vi^ar  KilHatbtrfagtMi^Tk.  the  prefentation 
of  the  Marl  rf  Dtvonfiite,  aUd  claimed 
all  the  fmaU  tithes  ariling  within  the 
manor  of  Stoney  MlddletoHi  particularly 
the  tithes  in  kind  of  all  the  lead  ore  got 
within  the  faid  manor  and' vifcinigc. 
Ti|e  ilefendants  appeared,  anfwered, 
and  attended  the  hearing  of  the  caufe. 
It  appeared  \sfj  the  exemplification  of  a 
record  of  a6.  Hen.  8.  that  the  tithes  of 
4he  faid  lead  ore  belonged  to  the  vicar 
clHatberfagei  that  they  then  amounted 
to  foto-  pounds,  three  fhiHiugs,  and 
fonrpence  a-yelr;  ind^by  thb  depofitions 
•f  feveral  ancient  witnefTcs,  that  they 
had  bocn  regularly  paid  for  fifty  years 
until  the  then  late  troubles.  Tua 
Cotf&T  took  time  to^coniider  of  the 
matter,  and  the  queftioft  was  argued  a 
Second  time  at  the  bafj  when  it  was 

Vol.  n. 


Ordered,  with  the  confent  of  the  de« 
fendants,  that  on  their  paying  futy 
pounds  to  the  vicar,  an  adion  fhould 
be  brought  by  the  Tiear  againft  four  of 
the  now  dcfendantsi  and  tried  at  the 
bar  of  the  court,  by  a  jury  from 
Z>rr/hr^fr7,«xc]uiive  of  merchants  and 
miners, on  an  iflue,  *<  whether  the  tithes 
*'  of  lead  ore  within  the  pkriih  of 
*•  Hatherjagt  are  due  to  tne  rtcar 
"  thereof  j*'  that  if  the  vcrdiA  flicmld 
be  found  for  the  defendant A,tbe  plaintiff 
Ihould  repay  to  them  thefizty  pounds  | 
but  that  if  it  ihould  be  found  for  the 
vicar,  that 'then  a  decree  fhould  be 
made  for  the  tithes  of  the  faid  lead  orc^ 
as  well  for  the  arrears  as  for  thofe  to.  • 
future  accruing;  and  that  a  coinmifl-on 
ihould  ilTue  to  afccltain  the  fame.  But 
it  docs  not  appear  that  any  further  pTD« 
cdedings  were  had  in  Che  caufe. 

Z  the 


StriTOM 

SfBitcsa* 
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B  V  A  TON      the  defendants,  who  denied  the  cuftom  at  laid  in  the  faOI^  iqwn 
^«»fi        two  fcvcral  iffuej,  to  wit. 

First,  Whether  the  Ticars  of  the  faid  Ticarage  of  ffkierfagi 
have^  time  out  of  mind,  as  often  as  any  mine  or  mines  ha?e  been 
found  within  tlie  faid  pariih,  receired  or  been  entitled  to  tithes 
in  kind  for  lead  ore  got  therein,  or  to  a  compofition  for  the 
fame. 

Secondly,  Whether  the  ufual  and  cuftomary  tithe  of  lead  ore, 
when  received  in  kind,  has  always  been  every  tenth  dilh  or  mea- 
fure  of  lead  ore  clean  drefled. 

The  Court  ordered  the  bilPto  be  difmiflcd  as  agaunft  the 
defendant  ASreton  with  cofts,  he  being  only  bar-mailer  and 
accountant. 

The  trial  being  had,  the  cauie  came  on  upon  TBB  postea  $ 
and  upon  reading  the  decree  and  poflta^  and  hearing  couofci 
for  the  plaintiff; 

,  The  Coort,  on  the  twenty-firft  otNovemher  1734,  ordered 

the  cu  Aomary  payment  of  ninepence  a  load  of  all  lead  ore  got 
within  the  faid  vicarage  of  Hatberfage^  and  found  by  the  jurj 
upon  the  faid  trial  to  have  been  immemorially  paid  as  a  compo- 
fition for  the  tithe  of  the  faid  lead  ore  to  the  vicars  of  the  faid 
vicarage,  to  be  hereby  eftabliihed  ;  and  that  the  ckfendants  do 
come  to  an  account  for  the  fame  at  that  rate,  an4  p^7  ^^ 

plaintiff  his  cofts  both  at  law  and  in  equity* 

< 

lAiTiiTitM,  Fox  az^inft  Barbwelx.  ;  et  i  Ccnfra. 

Norfolh^  \6th  April  1733. 

The  ▼!€»  of  'T^HE  Vicar  of  Laienbamt  in  the  county  of  the  dty  of  Norwchf 
LaAeKbam,  in  A  claimed  all  tithes,  except  the  tithes  of  com  and  grain,  which 
^'faiai  ^T  belong  to  the  impropriator;  and  ftated,  that  the  defendant 

•11  tithety except-    n      r      hi     1  f         .1        .  .  .  1  «-   •     ^      •— 

ing  the  tithes  of  -'^^f^'well  hM  fown  lands  with  turnips  ;  that  part  of  the  turnips 
com  and  grain,  were,  after  the  tenth  of  Offciir  and  before  the  £rit  of  Jn^ 
ariflng  on  the  following,  fevered  from  the  ground,  and  fold  or  given  o»t  to 
X  ^llSlti^^'lrfthl  ^*^*'c>^'^^^^*^*«o*«*P'^  of  ^hc  faid  turnips  were  eaten  up  as 
dc^anu.  ^^^7  8^^^  ^7  unprofitaUe  cattle  $  that  the  defendant  bad  alfo 
Com  R  meadow  and  pafture  land,  on  part  of  whidi  Ihc  had  kept  and  fed 
4^5!  '^  dry  and  unprofitable  cattle,  and  had  mowed  *the  grafs  of  tbf 

s.aBanb.  317.  Other  part,  and  made  the  (June  into  hay;  and  that  fhe  had, 
s.c.fl.£(].Abr.  during  the  faid  time,  other  titheable  thmgs.  The  bill  alfo 
Vn  n  or  ^**^  ***  ^^^  Other  defendants  had,  from  the  tenth  day  of 
ax6.t«?      '  0^^^^  >  7^7  »»^51  the  Mkboilmas  then  next  following, occupied 

meadow  and  pafture  land*;  that  they  had  depaftured  dry  and 
unprofitable  cattle  on  part  of  the  faid  land,  and  had  mowed  the 
other  pad^  and  made  the  grafs  into  hay,  and  carried  the  bxas 
away  without  payipg  any  tithesj  or  making  any  falis&^oD  for 

the  fame.  '  ^. 

The 
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Tlie  defendftQti  a,nf#ared,  and  fatd,  that  all  the  lands  bi  thi         l*os 

|iari(h  oiLahinha^  for  which  tfai^  plaintiff  demanded  tithe)  werQ    u    H^^ 

parcel  of  tli  demefm  IdneU  of  the  fhamrijf  LcAifAaii%\  that  the    ^Y^"' * 

iaid  manor  and  demefne  liddsi  ind  the  advowfon  of  the  church  m^     !*|7* 

of  Lafunham  and  reftory  thcrei  ind  of  SrahendeUy  were  hereto-  2,^^^  ^taltSt 

fore  parcel  of  the  poflTeffions  of  the  dilTolved  pridry  of  N^riuuh ;  Un^s  ^f  ^di^Ii 

that  the  faid  manor  and  demefite  lailds  were»  bc^e  and  at  the  ^  ^icar   d^* 

diflblution  of  the  faid  priory,  held,  aS  ifrell  by  the  faidpridr  and  w«»<**«h«^Wwt 

convent  as  by  their  farmers,  tithe  free  j  and  that  no  tithes  whatv  ^*^j^^^'  ^ 

ever  in  kind  had  ever  been^paid  for  the  fartae  before  the  diBblu^  ^   maoor    df 

Hon  of  the  faid  priory  )  that  the  faid  prioir  and  convent  from,  the  LjAMak  j  \hx% 

year  1386  had   provided  a  chaplain  to  officiate  in  the  faid  ****^*'*i  nwnoni 

church  I  that  the  faid  chaplain  was  ufually  one  6f  their  own  ^ori^?^^ 

houfe  \  that  the  faid  priory  was,  In  the  thirtieth  year  of  Heiiry  kenlmm  knd  Sr4^ 

fb£  Eigbtb^  diflblved,  and  by  the  ftatute  3 1.  tien.  8.  e.  13.  became  Af«/«//,  bek9)g^ 

▼efted  in  the  ckown  -,  that  the  faid  manor  and  the  dem^ne  hffdt^  ^  ^^.  P'^y  of 

as  part  of  the  poffeffions  of  the  faid  priory»  thereby  becapie  dif*  ^lI^JTwd  W*i** 

charged  from  the  payment  of  all  tithes  \  and  that  they  had  been  prioriithe^e  1 

everfincefo  hdd  J  that  after  fuch  diflblution,  if^mr;^ /&  J?f^/&i  Uut  the  prior 

by  letters  patents  dated  in  the  fame  year,  changed  the  faid  priory  p>«videdaehap. 

and  convent  into  a  deanery  and  chapter,  and  granted  to  the  dean  ^"•JT?'*  ^^ 

and  chapter  thereof  divers  privileges,  together  with  the  faid  that  the  bid  pri« 

manor  and  demefnes  ;  that  the  dean  and  chapter,  by  indenture,  ory  was  diirjv. 

dated  the  fccond  of  January^  in  the  thirty-third  year  of  Htnry  ^  ^y  ^^^  fN 

«&»  £igM^  demifcd  to  R.  Flint  the  fcite  of  the  faid  matoor,  and  f^^^^^^^i 

all  the  lands,  foldages)  and  other  things  thereto  belonging,  and  of^wete  vcfted 

alfo  certain  lands  aligned  out  of  the  manor  of  Eaton  to  the  faid  m  the  crown ; 

fnanor  $f  Laieniam^  and  one  clofe  in  AmmngbiJe  belonging  to  ^^^  ^*^  tht 

that  manor  (except  the  Water  Mills  in  Lmkmham  and  Lahnbam  ^^.  "^^v^ 

Wood)^  to  hold  to  him,  &c-  for  ninety-nine  years,  at  twenty-nine  deaileiT^  "*and 

pounds  a-year  1  that  the  faid  dean  and  chapter  afterwards,  by  gave  the  dean 

indenture,  dated  the  firft  of  March,  in  the  firft  year  of  Sdv>ard  '^^  chapter  the 

tbe  Sixths  demifcd  to  the  faid  R.  Flint,  LakenhaM  Wood,  at  ten  ^^efrcf*^"** 

fhiM&ngi  per  tmntOM  y  and  further  declared,  that  the  faid  manor  that  the^deU  and 

lad  always  been  difeharged  in  theif  hands^  and  in  the  hands  o(  chapter  demiied 

the  farmers  thereof,  of  and  froth  the  payment  of  all  manner  of  the  fate  of  the 

tithes,  aa  well  predial  as  perfonal  5  and  that  the  true  meaning  of  j>»jw,  and  aiib 

the  faid  Icafe  was,  that  h«  Ihould  enjoy  the  faid  manor  difcharged  1112^^,5^^ 

of  the  payment  of  all  tithes  renewing  on  tbe  ditwufnts  of  the  laid  except  JUiMMt 

manor  \  that  the  faid  dean  and  chapter  being  (b  ftifed  of  the  faid  ^m'   and   th% 

n»anor  and  the  demijne  kmds  thereof,  together  with  the  re£toiV  ^^^Tpr  ^^^* 

appropriate   and  advowfon  of  the  church  of  Lakenhamy  by  ^lai  xberitn^ 

indenture,  dated  the  firft  of  June,  in  the  firft  year  of  Edv>ard  ti$  wards   demifed 

^ixtby  furrendered  np  the  fame,  and  all  other  their  poflefllons,  tU    mu    iq 

tq  the  faid  king,  who,  by  letters  patents  dated  the  ninth   of  *^?*1m!S'* 

Nevember  following,  refunded  and  granted  to  them  (amongft  \^    ^^  ^J^ 

that  he  AiMild  bold  cW  Dtm^ms  tithe  free  %  that  the  dean  and  chapter  ftirrendered  tht  Dcmejuei  of  the 
BnanOTy  and  the  adirowfon  of  the  church  of  Ltkinkamt  to  Edward  tbg  Sixth ;  that  theiatd  king  granted 
to  Oiepi  the  rc€K>rics  of  Itkaifiin  and  BrahtuUil,  with  a  rtfervatlon  of  tbt  Demfim  ti  the  manor  j 

Z  a  mhcr 
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For  Other  things)  the  tcftorics  of  Lakenham  and  Brahendellj  and  tlic 

againft        advowfon  of  the  churches  thereof,  but  rcferved  to  him  and  his 

^"Yq^^^  '    fucceflTors  the  faid  manor  of  Lakenham^  and  all  the  iemefne  lands 

thereto  belonging  in  Lakenham^  Eaton^  and  AmeringhaUf  then  in 

that    the   faid  ^^it  ufe  of  R.  Flint  \   that  the  faid   king,   by  virtue  of  fuch 

king  granted  the  y^fervation,  being  feifed  of  the  faid  manor  and  the  demefne  lands 
laid  m^nor   anrt    ^-,-  ,^  i-n.i        ri  j         % 

the  Dtmtfnei  to  fo  freed  from^hc  payment  of  all  tithes,  by  letters  patents,  dated 
T.  Grepxm  tiikt  the  firft  of  Jufy^  in  the  feventhyear  of  his  reign,  granted  to  2", 
free  J  CreJIjam^  and  his  heirs,  &c.  «  all  that  the  manor  of  Lakenham 

««  and  the  demefne  lands ^  l2fc,  to  hold,  &c.  as  the  faid  prior  had 
*h*^ !? V^H^^  ^"  held  the  fame ;  that  the  lands  in  the  occupation  of  the  defend - 
poffefllon  were  ^"^^  ^€xc  parcel  of  the  demefnes  of  the  manor  of  Lakenham^  and 
parcel  thtreof,  wcTC  included  in  the  faid  grants,  and  that  by  divers  mefne  con- 
and  came  from  veyanccs  the  faid  manor,  and  the  demefnes  thereof,  had  became 
thefinm  to  Lori  ^^J^^^j  j„  ^j^g  Earl  of  Berkeley  ;  that  at  and  ever  fincc  the  diffolu- 
'd   ^*  *  ^'^^^  ^^  ^^^  ^^^^  priory,  until  Eafter  1 699,  the  faid  manor,  and  the 

Uncc  been  held  rf^w^^ /a«i/f,  in  Z./j;&^///^4JW,  had  been  held,  by  the  feveral  Occupiers, 
tiihc  free,  difcharged  from  the  payment  of  all  tithes  in  kind  whatfoever,  as 

fully  as  the  faid  prior  and  convent  had  held  the  fame;  and  that  in 
like  manner  all  the  refidue  of  the  faid  demefne  landsy  in  Eaton  and 
JmeringhaUi  had  been,  and  ftill  are,  hfld  fo  difcharged  ;  aivi 
therefore  they  infifted  that  they  were  not  liable  to  make  the 
plaintiff  any  fatisfa£iion  for  tithes  arifing  on  the  faid  demefnes 
Unds  belonging  to  the  manor  of  Lakenham"  in  their  occupation. 
The  defendants  further  ftated,  that  the  faid  dean  and  chapter, 
from  their  firft  foundation  by  Henry  the  Eighth  until  the  year 
J  6 10,  had  conftantly  found  a  chaplain  to  officiate  in  the  faid 
parifh  as  the  late  prior  and  convent  had  done,  and  had  taken  all 
tithes  arifing  therein,  except  what  belonged  to  the  faid  manor 
and  lands  \  that  the  faid  prior  and  convent  in  all  their  leafes  of 
the  faid  reftory  before  the  diffolution,  and  the  faid  dean  and 
chapter  until  the  year  16 10  and  a  long  while  after,  exprcfsly 
den)ifed  «<  all  tithes  of  com,  hay,  hemp,  and  flai,  in  the  faid 
*«  parifh,''  and  all  other  tithes  there,  but  always  exprcfsly 
excepted  thereout  <^  all  tithes  belonging  to  the  faid  manor  of 
Lakenham^  The  defendants,  therefore,  hoped,  that  the  decree, 
which  had  been  made  by  confent  of  the  parties,  or  any  payments 
made,lhould  not  deprive  them  of  the  benefit  of  the  faid  exerop* 
tion. 

The  defendant  TTie  defendant  Bardwell  fct  forth  what  tUheable  matters  £hc 
fays,  bay  is  not  ^^^^  ^^d  thc  values  thereof  i  i)ut  infifted,  that  bay  was  not  to  be 
.  vicanai  uthe.    confidcred  as  finaU  tithcs. 

The  other  de-  The  Other  defendants  fet  forth  the  values  of  the  tithes  ; 
fcndants  anfwer  but  infifted, .  that  the  faid  lands  being  parcel  of  the  demefnes 
in  like  manner,   ^  ^hc  faid  manor  were  difcharged  from  the  payment  of  all 

tithes* 

The 
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The  plaintiff  fct  forth,  by  his  amended  bill,  that  the  vicarage  Fox 

of    IsoienhafH  is   a   very  ancient  vicarage  ;  that  there  was  a        ^g^'^fi 
regular  fucceffion  of  vicars  for  many  years  before  and  until  the    '^*/^"/ 
year  1386  ;    that  there  had  been  fuch  regular  fucceffion  cvci'        *  ^^^ 
fincc  the  year  16 10  ;  that  although  the  prior  and  convent  of  ^"^JJ^  ^7 
Nornvicb^  and  the  dean  and  chapter  there  were  patrons  of  it,  and  ftttlng,  that  tho 
ordinaries  of  the  place,  and  alfo  owners  of  the  manor  of  Laien-  vicamsewasex- 
barfiyzad  appropHatdrs  of  the  faid  parifli,and  did^for  feveral  years,  '^^K  ^lore  th§ 
fiifier  the  fame  to  lie  vacant,  and  during  fuch  vacancy  did  let  the  ^^^  "^^^  ^ 
vicarial  tithes  ariiing  on  the  defnefnts  of  Che  faid  manor,  yet  that  ^"^  that  theprl- 
they  never  demifed  the  fame  while  there  was  a  vicarage  regularly  ®J^*"**  ^""  *™4 
xnftituted,  and  particularly  fincc  the  year  1610  ;  and  that  their  owwreTh^reor 
tenants  had  fubmitted  to  pay  the  vicarial  tithes  for  the  faid  year,  and  of  the  manor 
and  during  the  faid  leafes,  or  had  made  feme  compofltion  for  the  cfLaknhamyind, 
fame  j  that  T.  JTard,  formerly  occupier  of  /4r  deme/m  lands,  re-  '^^^  **^  '^  ^" 
fafing  tOf^jtitb^toFFolc^Ur  clerk,  his,  the  plaintiff's  pre-  riT.iiwl,rcm 
deceiTor,  the  faid  F^  F$lchiir  filed  a  bill  againft  the  faid  T.  Wardj  fincc  1610  j 
demanding  the  faid  tithes,  and  obtained  a  decree  for  an  ac-    .      ^ 
count  (a) ;  that  J.  Shervfpod,  then  tenant  of  the  faid  vicarage  under  pj^n  oi  tb*  Dtl 
P»  Burroughy  clerk,  vicar  there,  filed  his  bill  alfo  again(i  T.  Ward  m^es  have  been 
the  fon  I  and  the  Court  decreed  an  account  for  tithes  (i)  ;  <¥xicred 

{a)  This  ^ecree,    in    the    cafe    of     t&e  cftate,  afld  made  an  order  of  tlie 

court  by  the  consent  of  all  the  partiea. 


CO   ac* 
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FUehlsr  «.  Wmrd^    it  dated  the    loth 
^Xay  1 699,  in  Eafter  Term,  1 1 .  Will.  3. 
The  bill  ftated,  that  the  plaintiff  had 
been  inftitotcd  Ticar  of  Laktttham  in  the 
va.oitlh  tii  Deumier  1691,  and  that  he 
«ras  thereby  entitled  to  and  demanded 
the  tithes  of  hay,  and  all  other  tithes, 
acepting  of  corn  ajod  grain,  which  he 
admitted  belon^^Bd  to  tiie  impropriator, 
arifing  on  the  ellate  called  LuhnhoM 
ffaily  from  the  time  of  his  inftitution. 
The  defendant  faid,  that  the  lands  be- 
lozkging  to  the  laid  cfUte  %vcre  the 
dcmefnes  of  cbc  manor  of  Ltkenbam  ; 
that  no  tithes  had  ever  been  paid  or 
licmanded  for  the  fame  ;  that  he  had 
beard  that  the  faid  lands  were  formerly 
parcels  of  the  pofTclTions^uffome  priory  . 
or  religious  houfe  in  JSr9mrfVA,andcame, 
by  the  diifolntion  of  mojiafteriee,  to  the 
^rown  ;  that  Ediaari  tbs  Sixii  granted 
the    manor,    ic(51ory,   and  church   of 
X^aktMbamy        and       the       advowfon, 
patronage,  and  vicarage  of  Laifniam^ 
and  feveral  other  me^uages  and  lauds 
jn     Lahmbam,    tp      Ibomat   Gre/ham  ; 
and  that  thereby,  or  by  fome  more 
imcient  compoiition,  the  faid  lands  were 
difcharged  from  the  payment  of  tithes. 
— Tua  CouET,   on  reading  the  de- 
pofitions  and  feveral  ancient   records,' 
prdered  tbe  defendant  to  account  for 
the  tithes  demanded  by  the  bill,  with 
cofts.     'ihe    defendant,    hearing    this 
•pillion,    proofed  to  pay  the  vicar 
eight  poanpds  9  year  for  the  tithes  of 
^aienbam  Hall s    to'  which  the  vicar 
aflented,  and  the  agreement  was  con- 
fo&ed  by  Mu  (UsfliMf  the  owner  of 


(i)  'rhis  decree  is  dated  the  2^tk 
February  1723,  Hilary  Term,  10.  Geo. 
1.     'Ihe  bill  Hated,  that  P.  £umm/^b 
had  been  inftituted  into  the  vicarage 
of  Lakenbam  in  the  year  1715  ;  and  by 
Icdfe,  dated  the  20th  of  Tebruary  1715J 
had  demifed  to  the  plaintiff  the  tithes 
thereof;  and  he  demanded  of  the  de« 
fcndant,  an  infant,  as  adminiilrator  to 
his  father,  the  tithes,  except  of  corn  and 
%XMiy<oi  Lukembam  Hall.  The  defendant 
appeared  by  his  guardian  ;  and  inlilled, 
tbat  the  lauds  thereof  were  parcel  of  * 
the  manor  of  Lakgnbamt  and  formerly 
the  pofTciTions  of  the  ^aihedral  church 
of  /^§rijjitb,  or   fome  other  religious 
boufe  ;  that  on  the  diflblution  thereof, 
themanor»fami,and  rcdory,came  to  the 
crown  ;  and  thereby,  or  othcrwile,  were 
exempted  frora,or  the  owners  entitled  to 
the  payment  of  tiie  tithes  thereof;  thap 
EJieard  tbe  Sixtb  granted  the  manor,  the 
redory,  and  the  advowfon  and  patron- 
age of  the  vicarage  of  LaMtubamy  to 
Thomas  GreJbam^ZTiA,  his  heirs,  &c.— 
TiiK  Court,  on  reading  a  copy  of  rfte 
grant  (rom  Edward  tbt  Sixtb  to  Gnejbamf<f 
dated  the  fiiilof  July,  in  the  feycntb 
year   of  his  rcIgn  ;  the  proofs  in  the 
eaiifc  of  E^lebier  v.   H^ard;  and  an  in« 
rolbiient  of.  the  charter  ol  Edward  tbt 
Sixtb,  granted  in  the  fir{L  year  of  his 
jreign  to  the  dean  and  chapter  of  Nor* 
nicby  ordered  the  defendant  to  account 
for  the  tithes  demanded  by  the  bill  | 
and  on  the  15th  of  April  1725,  the  re* 
port  tbercen  WM  contoacd. 

7  that 
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tni  tlut  the  defetidant  BurdwftTt  bufbaod  became  occupier  of  the 

fgamji  faid  dfnu/htlapit  in  the  y^ar  1721,  and  readily  paid  the  plaintiff 

*^*^(W  '  *  *^'  titjics  thereon,  except,  the  tithes  of  com  and  grain,  until  his 

*'  — '    *  death  m  the  year  1727.    The  vicar  therefore  {triiye4  ^  benefit 

andflut ibe yi^  of  rhc former  dccrcest 

ctdiU        tifhfs 

(hef  epf  \ain  bom  6Q|iftaii{ly  piid. 

4rhe  defeiutantii  The  defendants,  in  their  amfwer  to  the  ▼icgr's  amended  bid^ 
^  ^^^7  *^  mfifted*  that  all  the  lands  in  Lakenham  and  the  titheahic  places 
Sot  the  lithw  ^^^  which  the  vicar  demanded  tithes,  were  parcel  of  thi  demifi^ 
claimed  ariic  on  /a»4^  of  the  mahor  of  Ldtenbam  \  that  the  other  lands  in  tlveir 
ibe  Demfjne\  of  Occupation  were  parcel  of  the  feveral  manors  of  Eat&n  and 
f  he   mancf    of  ^,^  mngbale ;  that  the  faid  m?mors  of  Eaton  and  AmeringbaU, 

tiitiroTer'u^d!  ^"^  ^*^    ^^«^«^  '^^  thereof,    and  the  feveral  churches  of 

ar.^ircti  of'the  Laienioms -Katott,  ^tid  Jmerwgbale,  zad  the  rectories  there,  and 

}7iunv.r  of  Sjtoti  of  Brahett4elli  are  adjacent ;  that  they  had  been  part  of  the 

and  yimcringbaiet  poifelfiohs  of  the  dliTolved  priory  and  convent  of  Norwich,  even 

tL^^p^s  ^t  ^''^"^  ?^c  foundation,  and  long  before  the  reign  of  Richard  tb§ 

the  priory  beiare  Second  i  that  the  faid  maqor,  and  the  demrfne  lands  thereof,  were 

»icb0rd  thi  St'  before  that  time,  and  had  lieen  ever  fince,  held  tithe  free  ;  that 

W,  and  tiche  iq  the  year  1094,  Herbert^  Bijbop  ofNorvficb,  founded  the  churchy 

-. '  f^nd  in  the  year  i  ici  conftituted  monks  there,  and  granted  them 

that  the  r^^oiy  the  holidays  which  King  William  Riffus  had  given  to  them  ;  the 

^fUkchk^unvrti  Pfo/l  of  Pcntecojl  ;  the  tithe  of  the  faid  biihop's  manor  and 

^i^%minm  ^^^^^^^  together  with  all  things  to  the  faid  village  belongings 

\ufui,  befides   Ameringhale^    all    which    the    faid  Htrbirf^    Bifliip  of 

^  tlornjuichy  gave  to  God  and  the  church  for  food  and  raiment  oi 

fhe  monks ;  and  all  which  were  held  tithe  free  ;  that  between 

the  years  1^12  and  1386,  feveral  perfons  were  inftituted  vicars, 

kt  pleafure,  of  the  faid  church  of  Lakenham^  on  the  prefenration 

of  the  faid   prior  and  convent ;    that  the   prior  of  Nornmcb 

obtained  a  grant  or  licence  from  John  Di  Qrej^  bifhop  of  that 

(ee,  fpcpe  time  after  the  twelfth  century,  by  which  it  appeared, 

(h^^  the  fiLid  bifhop  granted  to  the  monks  of  Norwich  the  feveral 

^hurches  aforefaid,  to  be  poflefled  to  their  proper  ufes,  faving  to 

the  laid  bifhop  and  his  fucceffors  the  pontincal  and  parochial 

^ght|fi  J  and  in  particular  gave  licence  to  the  faid  monks,  that 

^hen  it  fhquld  happen  that  the  faid  church  of  Lahenham  flionld 

pe  vo]d,  they  migh^  ^nter  upon  the  faid  void  pofieflion,  and 

ferye  it  by  their  chaplain  at  pleafure  (  fo  that  after  the  feveral 

^atutes  ot  Richard  the  S.ecofid  for  endowing  of  vicarages,  and  that 

pS  King  Henry  the  Fourth^  which  prohibits  all  appropriations  of 

vicarages,  or  any  religions  perf^pm  to  |ie  vicar,  the  faid  prior  and 

convent  never  after  prefcntcd  to  the  faid  church,  nor  the  faid 

dean  anc(  chapter  until  the  year  162^  \  ^zt  from  the  year  i'^%6 

till  the  year  i(Jip,"  being  two  hundred  a^d  twenty-four  years^ 

there  was  not  any  vicar  inftituted  and  jnduftcd  therein  ;  but 

|hat  during  that  time  it  wasferved'by  their  chaplains  rexnovcable 

at  pleafure  §  that  the  faid  vicars  had  not  any  portion  of  tithes 

;    *  asfigned 
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^flSgned  to  tliem^  or  received  any  oat  of  the  redory  or  any  part'        ^^ 
of  tbi  Jtmefw  lands  of  Laktgiam,  they  being  always  held  tuhe    ^^^j^ . 
free  ;  that  fuch  vican  were  only  atratv  qt  Jtiptniarf  ciap/aim^     tfiC§mrs^ 
^taUy  exempted  as  well  from  the  vicar  as  the  faid  dean  and 
chapter,  as  rectories  impropriate»  by  the  laws  aferefaid  i  and 
that  the  whole  tithes  became  incorporated  in  the  inheritance  of 
the  landf  and  therewith  did  well  veft  in  thb  crowk  by  virtue  of 
the  31.  Hen.  8.  and,  from  the  faid  kingi  in  the  laid  dean  and 
chapter^  and  fo  pafled  from  them  into  the  hands  of  Edward  tie 
Sixth  by  the  furrendcr  aforefaid,  and  was  granted  to  Grejbam  in 
the  fame  manner.    But  they  admitted^  that  the  defendant 
SardvfdPs  hulband  might,  for  peace^s  fake,  have  paid  his  tithes 
to  the  plaintiff^  as  in  the  faid  amepded  bill  is  mentioned. 

L$rd  Befidijf  and  othersi  together  with  the  faid  defendants,  Tht  defMidanvi 
filed  their  crofs  bill  againft  the  plaintifiPiFdir  and  the  dean  and  tkaoo^bitt. 
chapter  of  Narwici^  infifting  on  the  matters  and  things  fet  forth 
in  the  faid  defiendant'sanfwer  to  the  original  bill }  and  they  fet 
forth  their  titles  to  tie  dimefm  loads,  (S^c.  in  the  faid  pari£h  of 
f^kenbam^  and  prayed  a  full  difcovery  of  the  matters  in  ^uef- 
tioo,and  that  the  defembnt  Fox  might  accoiint  for  what  he  had 
received. 


The  vicar,  by  his  anfwer  to  the  crofs  UU»  faid,  t^  the  vicarage  Tbe  vicar  an. 
of  Lakenham  was  an  anciently  endowed  and  perpetual  vicarage  \  ^^"^^  ^* 
and  fet  forth  the  matters  to  the  fame  efiect  as  in  his  original 
amended  bill  j  ^nd  alfo  the  contents  of  Bijlxf  Herheris  charter 
or  grant  to  the  monks  of  the.  cathedral  church  of  Narwicb.  He 
^  alio  ftated,  that  fome  of  the  vicars  might,  for  peace's  fake,  have 
accq>ted  oJFfome  compofitions  for  the  vicarial  tithes  oi Lakenham 
HaU  Farm  \  that  fifty  pounds  a-year  had,  for  time  immemo« 
fialy  been  con&antly  paid  to  tlie  vicars  there  for  the  tithes  of 
JLakenbam  Water  Mills  and  meadows,  without  difputc  \  and  that 
the  ^XaintjS Lachfird,  the  prefent  occupier  oithe  Mills,  tenement, 
and'meadow,  had  always  peaceably  paid  him  the  fame  as  a  com« 
pofition  for  the  tithes  of  the  faid  milk. 

The  dean  and  chapter  of  Norvyich  anfwered,  and  fet  forth,  Tfae  detn  and 
that  the  (aid  vicarage  oiLaleniarnvr^LSf  they  believed,  an  ancient  chapter  of  Nor^ 
endowed  and  perpetual  vicarage  j  that  a  fucccflion  of  vicars  '^'^*'^  '^  7*  h' 
vrere  inftituted  therein  in  the  fourteenth  century  ;  that  though  IJ^J^ory  of  Lzl 
|he  faid  vicarage  might  lie  vacant  for  feveral  years^  yet  they  kenk^m,  infifi  on 
found,  by  divers  ancient  records  belonging  to  their  church,  that  *^*^>«*  "ghi  to  the 
fhe  faid  vicarage  was  and  continued  fubfifting  and   lawfully  ^rcat        tithct 
Irak]  ;  and  that  the  fanle  perpetual  vicarage  had  been  again  filled     ^ 
tap  for  manyyears,  firft  by  the  crown,  on  account  of  tepfe»  and 
tvcx  fince  by  the  prefentation  of  the  faid  dean  and  chapter ;  and 
they  iet  forth  the  fever al  grants  and  leafes  as  before  ftated  ;  and 
^d,  that  they  believed  that  they  had  been  at  one  time  deprived 
dr  righti  andpofib^onsy  but  were  rcftored  to  them  on  the 

J^4  rci^ora^ 
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^^  rcftoration  of  CharUs  the  Second^  with  the  like   charge  npoo 

^i^W         J^Qjrd  Berkeley  often  pounds  per  annum  for  the  tithes  of  the  ienufne 
€it  Contra,      lands  of  the  faid.  manor  j  by  which  means  the  owners  thereof 
had  ever  fince  enjoyed  the  tithe  of  corn. 

^ard.^"^^'  In  both  canfcs  the  plaintiflFs  replied,  and    the  defendants 

rejoined;  and  witnefles  were  examined  on  both  fides ;  and  upon 
hearing  counfel  for  all  parties  ;  and  on  reading  the  anfwetv  ^^^ 
feveral  proofs  in  the  caofe ; 

The  dcfcudanti      The  Codrt  ordered  the  defendants  to  the  original  hill  to 
u'^^^A  '''ff  account  with  the  plaintiff  for  all  the  tithes  demanded  by  the  Aid 

DiU  ordered   to  ,  .„       ./•'■•  ^  i  i  -  l      i      j    «       i_    • 

account  to  the  ^"^  arifing,  happening,  and  renewing  on  the  lands  m  their  rc- 

▼icar    for    the  fpeftive  occupations  in  the  faid  parifh  of  Lakenham^  and  for  the 

tithes  of  the  J>t.  values  of  the  tithes  of  all  fuch  tlthcable  matters  and  dues  for  and 

^7oiUU^  doruig  the  time  charged  or  requu-cd  in  or  by  the  faid  billj  and 

Thecrofsfoilidif.  ^^  ^  ^^fi  ^^^  ^  difoiifled  wlth  C0fts» 

ini0(dwxihcoft<. 

The  plaintiff'.       The  plaintifii,  ill  Hilary  Terrfty  in  the  feventh  year  of  George 

«.1jMrin  ^^^c!  ^*^  Second  i';r34,  petitioned  the  Court  for  a  re-hearing  ;  but  the 

jcaedV  bccaufe  Co^rt  thought  proper  to  refufc  a  re-hearing,  becaufe  application. 

fx  months  had  Was  not  made  for  ♦that  purpofe  within  fix  months  after  pro- 

eJapfcd.  nouncing  the  decree,  although  the  decree  was  not  then-ps^ficd. 

The  defendant!  On  the  eighteenth  of  March  1735,  Bardivell,  arid  the  other 
if ^*^of *k>  d^  defendants  to  the  original  bill,  appealed  to  thehouse  of  lords, 
«.  jng{^jjjg^  that  although  vicars  might  have  been  anciently  infti* 
tuted  in  this  church,  yet  no  vicarage  being  endowed,  the  prefect 
vicar,  Filchier^  was  not  entitled  to  any  tithes,  for  that  tithes  are 
not  due  oi- common  right  to  a  vicar  ;  and  that,  in  the  prcfcnt 
cafe,  there  was  not  the  leaft  evidence  of  any  endowment,  or 
that  tithes  had  ever  been  paid  for  the  demefne  lands  of  the  manef 
of  Lakenham^  except  un<3er  the  decree  made  againft  JVard^  * 
which  had  been  obtained  upon  a  miftaken  and  improper 
defence,  and  on  the  bill  to  which  the  owners  of  the  inheritance 
were  not  parties,  and  by  which,  therefore,  they  could  not  be 
bound  \  that  expe^ing  the  court  would  do  nothing  without  a 
Irial  at  law,  they  went  no  further  Qti  the  hearing  than  tp  open 
the  feveral  pleadings  in  order  to  fettle  a  proper  iflue  to  try  the 
exemption  \  that  the  faid  exemption  depends  upon  old  records 
^nd  other  written  evidence,  and  alfo  upon  a  great  variety  of 
fa£ls  which  they  were  ready  to  make  out  ;  and  that  the  right 
was  now^  in  cSe£l:,  determined  againft  them  without  a  hear*^ 

ing.  : 

.  •    •        •   « 

The  diftniffion       After .  hearing  counfel  on  the  appeal,   it  was  ordered  and 
^rfedr^*  ^^  adjudged,  that  the  order  of  difmiffion  therein  complained  of 

fhould  be.  reverfed  ;  and  that  the  court  of  exchequer  fliould 
proceed  to  hear  the  caufes  upon  the  pleadings  and  proofs  taken 
therein.  ^ 

oa 
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On  the  fizth  of  November  1 755,  upon  reading  the  depofitions  \         Fox 

the  books  of  account  of  R.  CaJIingj  Efq.  \  a  decree  in  this  court*    ^  «e«»!^ 
dated  the  fifteenth  of  May^  in  the  eleventh  year  of  JFilliam  th      ^iCuani  * 
^hirdf  in  the  cafe  of  Folchler  v.  Ward  \  another  decree,  in  the     . 
cafe  of  Shemvood  v.  Ward^  dated  the  twenty-fourth  of  Fikruary  chequer'reheiw 
1723;  another  of  the  fifteenth  of  April  1725  ;  and  feveral  tbecanit, 
ancient  grants  and  leafes  on  the  part  of  the  defendants  \  the 
plaintiff  jp0xV  inftitution  being  admitted  % 

The  Court  of  Exchequer  again  ordered  the  defendants  to  The  defoiuhatf 
the  original  biU  to  account  for  the  tithes  demanded  by  the  faid  ]|^^/*^*^^* 
bill  ;  and  that  the  crofs  bill  be  difmilTed  with  cofts. 

The  defendants  appealed- a  fecond  time  from  this  decree  to  The  dt&ndmt 

THE  HOUSE  OF  LORDS*  *PP««L 

But  the  Houfe  of  Lords,  after  hearing  counfd  on  the  appeal.  The  hooft  .«f 
ordered  the  fame  to  be  difmiflcd,  and  the  decree  therein  com-  ^rdt  dirmift  tl» 
plained  of  to  be  affirmed ;  and  the  appellants  to  pay  the  re-  ^^'^^^  VP^ 
ipondent  John  Fox  two  hundred  pounds  for  his  cofts  in  refpeft 
of  the  faid  appeal. 

On  the  twenty^fixth  of  July  1736,  the  deputy  remembrancer  Tht  defend«ei 
made  his  report  in  this  caufe  j  which  report  was  c<»ifirmed  with  «*«d  topaj. 
cofts  \  and  the  defendants  ordered  to  pay  the  fums  reported  to  be 
due. 


BeNDISH,   Widow,  tff^l/^  KeMBLE.  Tii».    Tisic, 
Ejfex^  31/1  May  1733. 

npHE  impropriator  of  the  great  tithes  arifing  within  the  parifh  The  impropria. 

-^    of  £ajl  Ham,  in  the  county  of  EJ/ex^  particularly  oTcom,  torofA^HAur, 

grain,  grafs,  hay,  and  wood,  charged  that,  by  the  cuftom  of  the  j?5^  eWnu 

parifh,  the  tithes  of  hay  ought  to  be  fet  out  in  bay  cocks,  and  ^^^^^^  '*^hoijf 

thofe  of  wheat  and  rye  in  Jbocis^  and  hay. 

The  defendants  admitted  the  plaintiff's  title  to  the  impropriar  The  defendant 

tion,  and  to  the  great  tithes,  but  not  to  the  tithe  of  the  wood  fiiyi,  no  tithes 

growing  in  hedge-rows  and  made  into  faggots  5  that  they  had  fet  •rc<*ue  for  wood 

out  their  tithes  of  graft  in  grafs  cocks,  and  their  tithes  of  corn,  roi^"°"ad*^hS*" 

wheat,  and  rye,  in  (heaves  ;  but  that  the  plaintiff  had  refiifed  to  hz^%    and 

take  the  fame  away,  and  that  they  fpoiled  on  the  ground  j  and  fold  j 

they  infilled,  that  the  plaintiff  ought  to  make  the  tithe  graft  that  be  let  ooe 

into  hay  at  her  own  expence,  or  otherwife  to  pay  them  for  the  hiigraCsinsnis 

fame  ;  and  that  they  were  not  obliged,  by  the  ufage  and  cuftom  ^^'^^ 

of  the  parifh,  to  fet  out  the  tithes  of  their  corn  and  grain  f"^  ^  ^**** 
in  (hocks.                                                                     »  .      -      ' 

The  Court  ordered  the  defendants  to  account  for  the  tithe  Th^tfthaof  Hit 

of  wood  cut  from  hedge-rowS|  and  made  into  £»ggots,  and  wood  dtenc4 

fold, 

.  TlM 
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Ixii9Ha  The  Court  alfo  dire£bed  an  Ifluc  to  try,    ^«  Whedier  tlie 

«f^        Mi  manner  of  fetting  out  the  tithes  of  wheat  and  rye  within  io 
KBiisii.      ,^       jQ^  ^£  ^^j  ^^^  j^  j^  Oioeks  or  the  iheaves  i*" 

whether  by  wAom  wheii  Is  t»  be  fee  out  in  Jttek  or  •«  Jktwt. 

TbebU!4tiinUlts  The  court  alfo  ordered  the  bill  to  Hand  dlfmifled  with  coft% 
•d,  «•  CO  tithe  as  to  the  demand  of  tithe  hay  in  hay  cocks. 

The  jurjr  And  The  faid  ifTue  was  tried^  and  a  verdift  given  for  the  plaintiff; 
that  wheat  Si  to  and  upon  reading  the  pojlea.  It  appearing  that  the  manner  of 
be^tithe<t    by  f^^^.^g  ^^^  ^f  ^j^^  ^^^^^^  ^f  ^j^^^  ^^j  ^^  vnthin  the  parifli  of 

^^*  £^  Ham  is  in  ihocks  | 

^  deewed^  '^^^  CouHT,  on  the  twelfth  Cif  November  1733,  ordered  the 
T^***  *    defendants  to  account  for  the  tithes  of  wheat  and  rye  by  ihocks, 

»  whMT  add  ^d  of  hay  by  gmft  cocks  §  the  platntifftp  have  his  cofts,  bodi  at 
^Md.  law  and  in  this  court,  with  refpeft  to  the  tithes  of  wheat,  rfc^and 

wood  I  aad^  as  to  all  other  nutttm*  tbe  bift  to  be  difmifled  vjiih 

The  report  coiv  ^^^^' 

finwed.  The  deputy  made  his  report,  dated  the  ninth  of  Fehmtrj 

1734  \  and  00  the  IweAty^iecondj  it  was  copifirmed  with  iali- 
fequent  cofts. 

Jas,  Rbtnolds. 
Law.  Carter. 

J.  CoMTNS. 


'^"gxo?^'  Gibbs  againft  Goodman, 

Somerfet/bire^  litb  June  1733, 

The  Yiear  of  'T^HE  ricar  of  Bedmtnfter^  with  the  chapels  pf  Satnt  Mory  Rod" 
MHlMir/mS»*  ^  cliffe  and  Binnt  Thomas y  in  the  city  of  Briftolf  and  the  cha- 
Sitii^Trf*^  ^^  of-rfiiw«^/  Leigh  thereunto  annexed,  claimed  all  fmall  tithes, 
sndfihMj  ^^      ^^^  particularly  the  tithes  of  calves  and  milk  yearly  arifing 

within  the  faid  pariih  and  chapelries,  o^  fopc  fatisfadion  for  the 
lame ;  and  ftated  %  decree  ii>  the  paufe  of  %'hompjQn  v,  fFrigtt 
and  others  fa  J* 

JIM^ipktided.      The  defendants  iniUled  on  two  vfodufes  in  ^ien  of  the  tithes  of 

milk  and  calves. 

Iffbedireehd  to  Trk  CotrRT  dircfted  the  following  iflues  upon  the  miuja 
^»  infifted  on  by  the  defendants  in  their  anfwers,  to  be  tried  by  a 

rpccial  jur^j  and  if  any  thin^  fpecialj  the  judge  tp  mdoff^  tb^ 

pajiea* 

the  iMiAri  or  4d.      First,    M  Whether  fourpence,  in  fatisf;|aion  pf  tlje  tjthfll 

a  cow  in  lieu  of  i%  q(  au\k  of  icach  (COW,  is  due  and  payable  i** 
otht  vitti ) 

^mj  Sec  ilili  caufc  rcpoittd  vol.  i.     Hi»giabottom,  vol  r.  p»s*  W|«^ 

page  SIX.  See  aUb  the  c^ife  of  Cox  v.  HiQ  «.  BnofoB,  vol  j.4th/<drM9 
|i¥cf»y>  YoL  I.  p»ge  151  >  Hortoo  «•      176a,  Hilary  Term  a.  Geo.  j. 

o  Secoitdit^ 
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SBCOKotT,  ^  Whether  a  $md^  of  fix  flkiBiiigsiiid  eightpencet  CitBi 
^  for  every  tenth  calf,  in  fatitfadkioll  for  the  titbti  ofcaWet  ii  ^  '^^ 
•*  due  and  payable  ?'*  ^  «owMAir. 

14.  iaBtaef  cveiy  tiilMcali^ 

The  jury  found  that  the  m^Juf  of  fonrpeikee  in  lieu  of  tithe  Tht  joty  cad 
milk  of  each  coiir  is  good,  and  payable  at  Bafter^  ^thin  and  the  wUm  mi  u 
throughoQt  the  faid  parifh  and  dupelries,  by  the  parifiiioners  nUkf 
and  occupiers  of  land  therein,  for  and  in  lieu  and  Aill  fadsfac« 
tion  of  the  tithes  of  milk  Qf  each  cow  depaftured  therein,  under 
the  denomination  of  cow  ^ki. 

The  jury  alfo  found  the  modus  of  fix  (hiDings  and  eightpence  nd  iUb  at  le 
Vyear  for  every  tenth  calf  within  the  fame  parifh  and  chapel-  cahrtt* 
rifts,  for  and  in  lieu  alid  in  full  fatis fa£tion  of  all  tithes  of  calves; 

The  plaintiff's  counfcl  objcQed  to  the  legality  of  the  tnodtss  of  pmn-  . 
£x  ihillings  and  eichtpence payable  for  every  tenth  calf^becaufe  that  ihtcvftm 
h  does  not  appear  by  the  cuftom  that  any  thine  is  payable  to  the  wm  fiitm  as  to 
Yicar  fpr  any  lefs  number  than  ten  calves  j  and  therefore  prayed  ^^  ^  «*^vts 
that  the  defendants  may  account  with  the  i*untifffor  the  tithes  JI^^^*"*" 
•f  their  calves.  ' 

The  Court,  on  the  twentieth  of  May  1734,  after  full  debate  the  Court  dii;« 
of  the  matter,  ordered,  that  the  bill,  as  to  die  tithes  of  milk,  be  miflcd  the  bill  W' 
difmiffed  with  cofts  at  law  and  in  equity  \  and  that  the  defendants  ^  ^^  '"^ 
{hall  account  for  the  thhes  of  the  calves  which  they  had  ^len  SfenSw^  ^ 
within  the  parifh  and  chapelrics,  during  the  tune  demanded  by  accouat  for 
tb»  biU  I  the  plaintiff  to  have  his  cofts  in  refpeft  of  tithe  calves,     littm  of  calvca. 

IAS.   RBTNOtDS. 
«AW.  CaRT£&. 
J.    COMTNS. 

Wm.  Thompsok* 
Walker  againjl  Tvt'Tov.  Mtc«.  t.mi, 

Somirfit/btn^  %tth  Navemitr  1733.  ^*  °*^'  ** 

^I^HE  vicar  of  CUveJon^  in  the  county  of  Somafitf  claimed  the  ^|^  ^.^^    ^ 

-*-    fmall  tithes,  Eafter  offerings,  and  other  dues  which  had  CUwdm,  hi  S^^ 

tearly  arifen  therein,  fince  July  1725.  mtrfn/kr^tdMin 

tithninkind. 

The  defendant  faid,  that  he  occupied  a  farm  (except  the  '^^  defcndiHt 
mefiizage  and  twenty  three  acres  be  let)  in  CUvidm^  called  Inn  fees  up  icTccsl 
Ground  and  tyiartb  Land^  and  infifted  on  the  following  modufes^  mtdifts. 
one   penny  for  m  calf;  three  halfpence   for  a. lamb  ;  one 
penny  yearly  for  every  acre  of  land  wholly  fed  and  depaftured 
with  unprofitable  cattle ;  and  fourpence  an  acre  froaa  every  perfon 
inhabiting  in  any  other  pariih,  and  occupviog  baa  in  Clovidon^ 
and  no  more,  yearly,  for  every  acre  of  lands  wholly  fed  with  un- 
profitable cattlci  by  fiich  ftran j^er  in  full  Mfb&ioa  for  all  tithes 

for 
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WAiK<ft       for  fuch  agiftmcnt  and  feeding ;  and  he  farther  faid;  that  the 
T?wK.      ^^*^  ^nodufij  had  been  ufually  paid  to  the  vicars  on  the  fccond  of 
Augujl  yearly. 

The  tithe*  de-      The  Court,  On  reading  the  anfwer,  the  proofs,  and  on  fall 
deed  in  kiod.     debate,  ordered  the  defendant  to  account  for  all  the  tithes  and 

titheabic  matters  demanded  by  the  bill ;  the  cofts  to  be  rcfcrvcd 
-  till  after  the  report. 

R  ETNOLDS,  Chief  Baron. 
CarT£R|  Baron. 
Thompson^  Barton. 


HltARTTxtM 

7.  Gxo.  a. 


Salmon  againjl  Rake. 

Somerfetjbire^  Z^tb  yfinuary  1733. 

^  ^l!^*  'T^HE  bill  ftatcd,  that  the  defendant  Raie  was  rcftor  of  Hoi- 
^  '^^  *a-year  ^ombe^  in  the  county  of  ^omerfefy  and  entitled  to  the  titks 

payable  at  x^at.  of  hay,  and  to  all  fmall  tithes,  Eajier  offerings,  and  other  dues 
aui, «» the  rec-  ariCng  therein  ;  that  the  plaintiff  5fl/iwo/i  was  feifec?  in  fee  of 
?*  ^^^'X*'*  three  fourth  parts  of  Hoicombe  Farm  \  that  the  other  fourth  part 
2  Hen  ofthe  '^^^^^g^  ^^  the  defendant  Mary  Salmon ;  that  there  had  bcca 
tithe  hay  of /fo/I  immemorially  payable  by  the  occupiers  of  the  faid  farm  to  thi 
€amie  Farm,  e«-  TiBor,  at  Latnmos  yearly,  or  fo  foon  after  as  demanded,  four 
apting  that  part  fhillings,  as  a  modus  in  lieu  of  the  tithes  of  all  grais  yearly 
cAiied  ^^t^  i!!  growing  on  the  faid  farm  and  made  into  hay  (except  the  liihc 
J£yyf,  the  tithe  ^^y  ^^  ^^ch  part  as  was  called  Pit  in  //o);;;,  which,  had  Ik^Q  im- 
hay  of  wliich  memorially  paid  to  the  impropriator  of  Kilmer/don) ;  that  the 
belongs  to  the  one  fourth  part  of  the  faid  farm  was  granted  to  the  defeodant 

JCwil^T^d  ^''''y  ^""'""^^  >  '^^*^  ^^^^  ^"^^  8^*"^  ^^^  pl-intiff  Salmon  had 
that  one  o!  the  yearly  allowed  to  the  tenant  three  Ihillings,  and  to  the  defend- 
defendaocs  who  ant  Alary  Salmon  one  fhilling,  for  the  laid  modus.  The  bill 
had  a  (hare  of  alfo  ftated,  that  the  plaintiff'  Long  was  alfo  feil'cd  in  fee  of  two 
otLht  to  ^y"^  tenements  and  lands  cajjed  Fktm^n's  and  RuddocVs^  for  which 
IJioportioiute  there  was  payable  to  the  reftor  a  modus  of  twopence  an  acre  for 
part  of  the  faid  meadow  land,  and  fo  proportionabiy  for  a  greater  or  lefs  quan- 
■■»*'•  tity,  at  Lammas  yearly,  in  lieu  of  the  tithes  of  all  the  grais  yearly 
^.^nb.i70k  growing  on  fuch  rneadow  land,  and  made  into  hay.  The  bill  fur- 
That  there  is  a  ^^^^  ftated,  that  the  plaintiff  Lord  Clinton  was  alfo  fcifed  in  fee  of 
m%dui  of  ad.  an  Moor*s  F^rm^  and  of  the  tenements  called  Miliar d^s^  Evcrctfsi 
acf e  payable  at  jfUen's^  Strong's^  Harvey's  Hcwjhe's^  Chivers\  and  Gotberidgis ; 
wTlTfafd  wc-'  that  the  faid  modus  bf  four  fliillings  was  payable  for  Moor's  Farm-, 
tor  in  lien  of  the  ^^^  that  for  Miliardh  Vtnement  twopence  was  payable  for 
tithe  hay  ofthe  every  acre  of  mcRdc\^  (tis  btfore  dated)  except  the  tithe  hay  of 
two  farms  cai-  j^q  acrcs  of  mcadow" '  called  Little  Fields  part  of  the  faid  tcnc* 
^uddcT!^''^"^  ment,  which  hadioen  paid  to  the  impropriator  of  Kilmerjim\ 
that  there  is  alfo  ^hc  fame  for  EvtTetfi  Ttntme/it  (except  the  tithe  hay  of  oneaae 

aaioiviof  4S.a.  ■  *  »     .         • 

year  payable  as  aforefaid  in  lieu  of  the  tithe  hay  of  Moore's  Farm,  and  «d  an  acrtf,  in  lieu  of  tithe  bay 
of  the  farms  calUd  Millard's,  E'ventt'i,  u^.Uns,  S trough  HurvtyUy  Heuljbe  t,Xh.vtn\  and  Cii>t^ 
ridgi*Sf  excepting  two  acres  of  Mu lord's  and  one  acie  01  Evftctt'Sf  called  jUmUJitldi  the  uthe  b»y  of 
whicli  beloigs to  the  impropriator  of  Ktlmerjdon i 

oiuei 
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callca  Littlefiild)  \  and  alfo  the  lifcc  modus  for  Alkn%  Stmg'h       ^>^^^^ 
Harviy\  Chiv€rs\  Hrwi/be's,  and  Gotheridg/i  Ttnemenu.    The        ^^*^ 
bill    alfo   Aated,  that  the  following  tuodufts  were  payabfc   at 
Eafter  yearly,  viz.  for  every  cow,  twopence  |  fOr  every  heifef 
three  halfpence,  in  lieu  of  t^thc  milk ;  for  every  hftrfc  or  mare 
kept  for  carrying  coals,  or  other  carriage,  flxpence,  in  lieti  of 
the  tenth  of  the  profit  made  by  the  labour  of  fuch  horfe  or  mare, 
or  the  hire  thereof;  for  every  garden,  one  penny,  in  lieu  of  the  ^^  ^^.  ^ 
tithe  of  the  fruit  and  herbs;  for  every  orchard,  fburpence,  for  li^u  ihtreof « 
its  fruit ;  for  eggs,  one  penny ;  for  a  colt,  one  penny;  and  for 
Eafler  offerings,  twopence.     The  bill  alfo  ftated,  that  the  me*  andothcrinji^ 
thod  of  tithing  calves  and  pigs  in  the  faid  parifli,  had  immemo*  («  li^«>  ^  tb« 
rially  been,  that  if  an  occupier  of  land  had  feven  calves  or  feven  ***^*».^^  '^^'^ 
pigs,  the  rcftor  was  to  take  one  calf  or  one  pig,  but  no  more  *"  ^^ 
unlefs  ttiere  were  feventeen  calves  or  feventeen  pigs,  but  in  cafe  x 
the  occupier  had  not  feven  calves  in  one  year,  then,  by  cuflom 
the  owner  of  fuch  calves  under  feven,  had  or  ought  to   pay 
a  ihoulder  for  each   calf    killed,    immediately  after   it  was 
killed,  or  iixpence  at  Eajlerj  at  the  eleftion  of  the  owner  5  for 
each  calf  fold  fixpence  ;  for  each  calf  weaned  to  rear,  one  half- 
penny, and  fo  in  like  manner  if  above  feven  and  under  feven<- 
teen  calves,  in  lieu  of  the  tithes  thereof.     The  bill  alfo  ftated, 
that  the  feveral  modujis  h^d^  time  out  of  mind,  beenobfervedby, 
paid  to,  and  received  by  the  defendant  Rake,  and  all  his  prede- 
ceiTors,  but  that  he  had  lately  refufed  to  accept  the  fame,  and 
infifted  on  tithes  in  kind.    The  bill  therefore  prayed,  that  the 
defendant  Rake  might  fet  forth  why  he  refufed  to  accept  and 
receive  the  faid  modu/hj  and  to  obferve  the  faid  method  of 
tithing ;  and  the  defendant  Mary  Sa/mon,  why  (he  refufed  to 
contribute  her  fourth  part  of  the  faid  modi^  for  Hoicotnbe  Farm ; 
and  that  (he  might  be  compelled  to  pay  the  fame  ;  that  proper 
ifiues  might  be  direAed  for  trying  the  faid  modufes  \  that  the 
teiUmony  of  the  plaintiff's  ancient  witnefles  might  be  perpe- 
^  tuated ;  and  that  the  faid  modufes  might  be  eftablifhed  by  the 
decree  of  the  court,  and  an  injunction  granted  to  ftay  the  de- 
fendant Rakis  proceeding  againft  the  plaintiffs  in  the  ecclefiafti- 
£al  court. 

The  defendant  Rake  faid,  that  he  was  entitled  to  all  the  great  The  reaor  ad. 
and  fmall  tithes  in  kind,  yearly  arifing  in  the  faid  pari£h,  except  mtttfomeoftho 
in  thofe  matters  to  which  the  modufes  hereafter  admitted  related  5  «f^"/"  •«*  <*«• 
that  he  believed  the  xAziniiS  Salmon  was  feifed  of  three  fourths  ^ 
oi  Holcombe  Farm^  and  the  defendant  Mary  Salmon  of  the  other 
one  fourth  ;  but  he  denied  the  exidence  of  the  modus  of  four 
{hillings  in  lieu  of  tithe  grafs,  as  ftated  in  the  bill  y  and  faid, 
that  he  bad  been  under  a  compof$tion  with  the  occupiers  of  it  for 
thirty  (hillings  yearly,  to  Lady  Day  IT ^2.    He  admitted,   tl>at 
the  tithe  hay  of  Pit  in  Hays  belonged  to  the  impropriator  of 
iilmer/don  \  and  faid^  that  he  had  been  under  a  €9mpofitton  for 

th« 


^    I 
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Salmow  tbe  other  part  of  tke  fM  difmp  at  tw^t^pence  in  the  pound  for 
V^  party  and  eightpence  fcfir  ike  other  part»  iii  lleo  of  all  tithes  aiifing 
**  thereon.  He  faid,  that  he  believed  the  fhimiSLsng  was  fdfcd  of 
Pftttmu/t  ind  SjiddocVsy  but  denied  the  cuftoni«  for  that  he  had 
been  under  a  cemp^ion  with  the  occupier  of  the  fame  at  eight«< 
pence  in  the  pound  to  LaJy  Day  z 732>  forall  tithes^  tie  alfo  faid» 
that  he  b^eved  the  plaintiff  Lard  Ulinton  was  feifed  of  Mmrit 
Farfny  JiMlafdU  Tetununty  &c*  as  ftated  in  the  bill,  but  denied 
the  cuftoms  for  them,  for  that  he  had  been  uhc(e^  a  cm^ofitian  for 
Maoris  Parm^  at  fix  pounds  a-year,and  for  MUlai^d^i  Ttnematt  at 
fixpence  in  the  pound  for  all  tithes,  both  great  and  finatt,  to  iMdy 
t)ay  1732*  He  admitted,  that  the  tithe  hay  of  the  twcracred,cal« 
led  Little  Fields  belonged  to  the  impropriator  of  Kilnurfdon ;  but 
he  denied  the  cuftom  as  to  Everetfs  Tenement^  for  that  h(^  had 
been  ttndet  a  compoiition  <^  eightpence  in  the  pound  till  th^ 
fame  time*  He  alfo  admitted,  that  the  tithe  hay  of  th^  one  acre, 
called  LUtk  Fields  belonged  to  the  impropriator  of  Kimberfdon  \ 
but  denied  the  cuftom  for  Alln/Sy  Strong*!^  Harvefs^  Hemfiisf 
Cbivh^/,  and  Gctheridgis^  behaving  been  under  a  compofition  at 
eightpence  in  the  pound  for  all  tithes.  He  admitted,  that  he 
had  received  of  feveral  inhabitants,  for  every  co^,  twopence  % 
and  for  every  heifer,  three  halfpence,  as  a  m»dui  in  lieu  of  tithe 
milk;  but  he  denied,  that  he  had  ever  received  fizpence  for  every 
faorfe  and  mare,  as  ftated  in  the  bill,  but  that,  on  the  contraryi 
he  had  received  one  (hilling  for  every  horfe  and  mate.  He  ad* 
snitted  that  he  had  received  one  penny,  in  lieu  of  tithe  fruit  and 
herbs  growing  in  the  gardens ;  b«it  denied,  that  he  had  received 
only  fourpence  for  every  orchard,  and  infifted  on  two  ihillings 
and  iixpence,  in  lieu  of  the  tithe  fruit  thereof.  He  ad- 
mitted, that  he  had  received  for  eggs,  one  penny;  for  every  colt, 
one  penny ;  for  offerings,  twopence.  He  admitted  the  me* 
thod  of  tithing  of  calves  and  pigs  to  be  as  ftated  in  the  bill ;  but 
denied,  that  the  cuftom  was  that  the  ihoulder,  or  fixpence  (hould 
be  paid  at  Eafter^  at  the  eleAion  of  the  owner,  and  infifted,  that 
the  redor  is  entitled  to  a  (houlder,  and  not  to  the  fixpence. 
He  denied,  that  there  was  any  cuftom  to  pay  for  each  calf  fold 
fixpence ;  but  admitted,  that  for  each  calf  weaned  to  rear,  one 
halfpenny  was  payable,  and  fo  in  like  manner  if  above  feten 
and  under  ieventeen,  in  lieu  of  the  tithes  thereof.  He  denied, 
that  the  feveral  modufes^  as  ftated  in  the  bill,  had  been  received 
by  him  or  his  predeceffors,  time  out  of  mind,  fave  as  aforefaid ; 
and  faid,  that  he,  as  reftor,  was  entitled  to  the  tithes  of  hay,  corn, 
calves,  colts,  fheep,  lambs,  wool,  milk,  hemp,  flax,  hops, 
teafels,  apples,  pears,  eggs,  honey,  wax,  pigs,  geefe,  gof- 
lings,  and  all  other  tithes  whatfoever,  in  kind  (except  as  be- 
fore excepted).  He  admitted,  that  he  had  libelled  fome  of  the 
inhabitants  for  their  tithes.  He  faid,  that  he  did  not  believe 
thatfuch  modufes  had  been  paid,  as  ftated  in  the  bill ;  and  that 
he  had  refufed  to  receive  the  fame,  be  being  entitled  to  tithe 
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bay  in  kind.    He  alfo  iniifted  on  the  tithe  of  applet  growmg       Saimom 
10  the  feveral  orchards  newly  planted  withia  memory  of  man,        y*^ 
and  feveral  other  tithes,  in  kind,  for  which  there  nercr  had  beea 
any  modns  paid  within  the  faid  pariQi. 

The  defendant  ^^^  S/iAiMffy  by  her  guardiani  admitted,  that  Theptrfowhei' 

the  plaintiff  Sa/iPiw«  was  feifed  of  three  fourths,  and  that  Ihe  i$  ^B^tarkTMrm 

cntitkd  to  the  other  fourth  of  Holcomie  Farm ;  and  infifted,  that  jj^^*^*^"^ 

fttch  moJus  was  due  for  the  tithe  of  the  hay  of  the  faid  farm,  and  ^^yg  |,gy^  ^^ 

de£red  that  the  fame  might  be  eftablilhed  ^  and  faid^  that  ihe  oflTen   to   pay 

was  willing  to  pay  her  proportion  to  it*  P*'<* 

The  plaintiff  replied  to  the  defendant  Rake*s  anfwer ;  he  re-  Thtev^ieotf 
joined ;  and  witnefles  were  examined  on  their  parts ;  and  upon  rrM. 
hearing  connfel  for  all  parties,  except  the  defendant  Rah  |  and  , 

reading  two  receipts,  figned  in  1728  and  1712  ; 

The  CoORT  decreed,  that' the  (everal  modufes  mentioned  in  a  decree  hi^  for 
the  bill  (hall  be  eftablLQied  and   confirmed  ^  that  the  feveral  an  |  the  mti^jm 
nuiufes^  in  lien  of  tithe  hay,  (hall  be  paid  by  the  occupiers  of  the  ^^^  ^^  **• 
faid  (arms  at  Lammas  yearly  \  that  the  modufes  for  cows,  heifers,    ^ 
horfes,  mares,  gardens,  orchards,  eggs,  colts,  offerings,  calves, 
and  pigs  fhaU  be  paid  at  Eafter  yearly,  or  fo  foon  after  as  de- 
manded, except  only,  that  when  any  occupier  of  land  in  the  faid 
pari(h  not  having  feven  calves,  or  having  above  fevcn  and  under 
ieventeen  calves,  (hall  eleA  to  pay  for  each  or  any  fuch  calf  that 
Ihall  be  killed  a  (houlder  thereof,  and  not  (ixpence,  then  the 
(houlder  of  fuch  calf  is  to  be  paid  immediately  after  killed,  to 
the  reAor  of  the  pari(h  of  Holcomie,  for  the  time  being,  or  hit 
farmer  or  leflee,  in  lieu  and  fatisfafllon  of  the  tithes  thereof  ; 
that  this  decree  (hall  be  binding  and  conclufive  againft  him, 
unlefs  caufe  be  (hewn  to  the  contrary ;  that  the  defendant 
JH.  Saltnon^  and  fuch  other  perfoas  who  (ball  hereafter  hold 
and  enjoy  the  fourth  part  of  Holeombe  Farm,  now  held  and 
enjoyed  by  her,  (hall  yearly  contribute  the  fum  of  one  (hilling, 
the  fourth  part  of  the  faid  modus  of  four  (hillings,  for  HoUombt 
Farm, 

On  the  fecond  of  Mof  1734,  the  caufe  ftood  in  the  paper  Thedfcrtemade 
purfuant  to  the  faid  decree  ;  and,  on  the   plaintiff's  counfbl  ^bfolutt  and  the 
praying  that  it  might  be  made  abfolute,  the  defendant  Rake  ^**»^^^^^^- 
(hewing  no  caufe,' the  Court  made  the  fame  abfolute  accord* 
ingly,  and  ordered,  that  the  faid  decree,  and  every  part  thereof 
be  obfenred,  executed,  and  performed  according  to  the  true  in^ 
tent  and  meaning  thereof.    . 

J  AS.  Retnoipsl 
Law.  Caxtsr. 

J.  COMTNS. 

Wm.  Thowson. 


SJa 
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7.  Gzo.  s. 


Tfie  rcdor  of 
Sbhrnbnoke,  in 
Jiedfirdfljirtf  is 
•ntitled  to  the 
great  tithes,  and 
to  the  tithes  of 
beanil^peafe^and 
vetches  arifingin 
the  faid  (iariihy 
and  particularly 
in  the  iive  clofes 
called  Bridge 
Chftf  Long 

ffojmef  New 
Cioje,  GreatClofcy 
and  the  Dovim 
hwje  Cloje. 


ORtEBAR  againji  Godfrey. 

Btdforijbirty  6tb  May  i734» 

'T^HE  bill  ftated,  that  the  plaintiflF  Of  Mar  was  feifcd  in  fcc  0^ 
'■'  the  reftory  of  Sharnbrooke,  in  the  county  of  Btdford  ;  that 
on  the  firft  of  September  1722,  he  and  his  mother  granted  a 
leafe  of  the  reftory  and  tithes  (except  the  tithes  of  wood)  to  the 
plaintiff  Baker^  for  nine  years,  at  one  hundred  and  nineteed 
poundsjfour  (hillings  a-year,  onthe  conditions  therein  tnentioned; 
that  the  defendants  had,  duringthat  timei  occupied  Bridge  Chfci 
Long  Holme  or  Long  Mead,  New  Clofe,  Middle  Chfe  or  Great 
Cl^fe,  and  Dovehoufe  Clofe,  in  the  faid  parifh,  the  tithes  thereof 
or  fome  fatisfa£tion  for  the  fame,  ought  to  have  been  paid  to 
the  faid  pIainti6Fs  ;  that  in  the  reign  of  ^een  Anne,  the  then 
vicar  of  8harnbroohe  filed  his  bill  againft  Godfrey,  then  owner  of 
the  lands  ^nd  clofes  aforefaid^  for  fmall  tithes,  and  that  the  de- 
fendant Was  decreed  to  account  (^i);  that  about  j^prtl  17161  the 
plaintiff  Orlebat^s  father,  as  impropriator  of  Sharnbroohe,  filed 
his  bill  in  the  court  of  chancery  againft  the  faid  defendant  God' 
frey  and  others,  for  the  great  tithes  of  the  faid  clofes  and  lands; 
that  the  faid  Godfrey  inlifted,  in  his  anfwer  to  the  bill,  that  the 
faid  lands  were  extra-parochial ;  that  the  plaintiff  replied ;  the 
defendants  rejoined ;  and  witnefles  were  examined  ;  that  the 
caufe  came  on  to  be  heard  before  the  Lord  Chancellor  on 
the  nineteenth  of  November  1 7 1 8,  when  an  iffue  was  ordered  to 
try,  *<  Whether  the  faid  lands  were  out  of  the  faid  parifh,  or 
**  not  ?"  that  the  faid  iffue  was  tried|  and  a  verdift  found  for 
Gpdfrey-,  that  THE  Lord  Chancellor,  being  fatisfied  that  the 


fa)'T\it,  caufe  of  S^hn  ^,  Godfrey 
came  before  the  court  of  exchequer  on 
the  eighteenth  of  June  1713,    J  rinity 
Term,  12.  Queen  Anne.    The  plalntin 
was  vicar  of  Sbamhrookei  and  he  claim- 
ed the  tithes  of  wood,  wool,  lambs, 
calves,  milk,  and  other  fmaU  tithes  of 
the  pariih,  and  of  the  feveral  clofes 
hereafter  nientloned.    The  defendant 
infifted  on  a  9iMdtu  of  3d.  a  cow,  in  lieu 
of  tither  milk ;    and  that  all  and  every 
of  the  faid  clofes,  in  refpe^St  of  whicn 
the  yicar  demanded  tithes,   were  not 
within  the  parifh,  nor  titheable  to  the 
vicar  thereof.    The  Court,  on  account 
ef  the  great  variety  of  evidence  which 
was  read  on  both  fides  at  the  hearing, 
direded  an  iflue ,  to  try,  *'  Whether 
**  the    grounds    in    quei^ion,    called 
**  Bridgg  41Ufe^  Ihwb^e    Clifey    Great 
*•  Clofsy  Long  Mfod^  Ne-m  Clohy  Wrench 
"  Holme,  and  the  yards,  orchards,  and 
9*  eardens  of  or  belonging  to  the  man- 
**  Son  houfe  of  the  defendant  Godfrey  ^ 


«  or  any  and  which  of  them  are,  lo 
**  refped  of  the  fmall  tithes  ariiizig  ovi 
*•  of  the  fame,  titheable  to  the  plaintitft 
*'  as  vicar  of  Sbarnhroole,  or  not  ?  the 
•defendants  to  admit  that  the  plaiotif 
is  vicar  and  entitled  to  the  tithes  of 
wood,  and  the  caufe  to  be  tried  before 
a  fpecial  jury.  The  caufe  was  accord- 
ingly tried,  after  a  view  had  been  takco 
of  the  premifes.;  and  upon  full  and 
very  long  evidence  being  given  on  both 
fides,  a  yerditft  was  found  in  favor  of 
the  vicar.  The  defendant  appb'ed  for 
a  new  trial,  which  the  Court  refufcd, 
and  a  decree  was  made,  that  the  de- 
fendant ihould  account  for  the  tithes  of 
wood,  ^ool,  lambs,  and  all  other  the 
titheable  matters  and  things  had  on  the 
faid  grrounds.  The  deputy  remem- 
brancer made  his  report  of  what  was 
due  for  the  faid  tithes,  and,  no  excep- 
tion having  been  taken  thereto,  the 
faid  report  was,  on  the  twentieth  of 
June  ]7i3,iatified  and  confirmed. 

ycrdift 
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^crdift  Was  contrary  to  the  evidence,  ordered  a  new  trial  on  the  Oilfbar 
fame  iflue  5  and  that  there  fhouid  be  a  view  j  that  after  filch  q^^^, 
view  was  had,  the  trial  came  on  before  a  fpecial  jury ;  and  that 
upon  full  evidence,  a  vcrdift  was  found  for  the  plaintiiF's  father 
that  the  faid  lands  were  within  the  faid  parifh ;  that  the  faid 
Godfrey  thereupon  moVed  for  a  new  trial,  but  could  not .  obtain 
it  ^  that  the  caufe  came  on  to  be  heard  on  the  equity  referved%  on 
the  twenty-fifth  of  July  17261  and  that  it  was  then  decreed,  that 
Godfrey  (hould  account  for  the  tithes  o^  the  f^id  lands ;  and  that 
the  plaintiff's  faid  father  fhouid  enjoy  the  fame  for  the  future } 
that  on  the  third  of  Juhe  1721,  the  plaintl^'s  lather  died,  leaving 
the  plaintiff's  mother  and  himfelf  heirs  at  law ;  that  the  plain* 
tiff^  immediately  after  his  faid  mother's  deceafe,  oh  the  nine- 
teenth of  June  1724,  became,  and  flill  is  rightfully  feifcd  of  the 
faid  reftory.  The  bill  therefore  prayedj  that  the  defendants 
tnight  fatisfy  the  plaintiff  ^o^br  for  the  valued  of"  the  tithes  of 
the  faid  premifes  ;  that  they  might  in  futtire  pay  the  tithes 
thereof;  and  that  the  plaintiff  Orlebar  might  have  his  right  to 
the  great  tithes  of  the  faid  lands  eftabliihed. 

The  defendant  Stead  faid,  that  it  might  be  true  that  thfc 
plaintiff  Or/rjtfr  was  feifed  of  the  faid  reAory,  and  entitled  to  the 
great  tithes,  and  to  the  tithes  of  beans,  peafe,  and  vetches  *,  and 
he  admitted,  that  he  poffefled  the  faid  lands  therein,  until 
Feiruary  1729 ;  that  he  then  obtained  poffefllon  thereof  and  kept 
the  fame  in  hift  own  hands  until  March  17311  without  fetting 
out  the  tithes,  when  he  let  the  faid  clofe  to  the  defendant  God^ 
frey  \  but  he  infifted,  that  the  faid  premifes  were  extra^parochiaU 

The  defendant  Godfrey  faid,  that  the  plaintiff  OrZrW  was  feifed 
as  ftated  in  the  bill,  and  that  he  had  let  the  premifes  f 0  the 
plaintiff  Baker  ;  that  he  hoped  that  he  (hould  not  be  bodnd  by 
the  decrees  and  verdijh  mentioned  in  the  bill ;  and  he  fet  forth 
his  titheable  matters,  and  faid,  that  he  had  paid  to  the  impro- 
priator three  {hillings  and  fourpence>  for  the  tithes  of  Do^^ 
houfe  Cl(^ek 

The  plaintiffs  replied  fpeclallyi  and  thd'eby  waived  the  tithes 
due  for  Druehoufe  Clofe  for  the  years  1725  and  1726  \  the  de« 
fendants  rejoined  ;  and  witneffes  were  examined  on  both  fides  | 
and  upon  hearing  counfel  for  the  plaintiffs,  and  reading  the  de- 
fendant's anfwers,  l^ho  did  not  appear,  though  duly  ferved  with 
fubpotna  to  hear  judgment^  as  by  affidavit  appeared } 

The  Court  decreed,  that  the  plaintiff  Or/^r^ar^/  rights  as  im*- 
propriator  of  the  faid  re£toryi  to  the  great  tithes  of  the  faid 
clofes  and  lands  before  mentioned  be  eftabliihed  \  and  that  the 
dtfendants  (hall  come  to  an  account  with  the  plaintiff  ^tfirr  for 
all  the  great  tithes  itxdng  from  the  faid  (everal  clofes  and  landsi 
during  their  refpeAiVe  poffeffion  thereof,  down  from  1725  in- 
clulive  to  the  time  demanded  by  the  bill,  encept  only  as  to  the 

Vol.  11.  A  a  clofe 
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OiLtBAK      clofc  called  Dov€'houfe  Clo/cf  of  which  clofc  the  defendants  art 
'^^^J[_      to  account  for  the  tithes  frgm  1727  inclufive,  unlefs  caufe  be 
fliewn  to  the  contrary,  the  defendants  firft  paying  five  poands 
cofts  of  the  day,  before  they  arc  heard. 

The  defendants  having  complied  with  the  faid  decree,  the 
caufc  came  on  again  on  the  feventeenth  of  Ji^ne  1734  i  and  upon 
hearing  counfel,  and  reading,  for  the  plaintiffs,  the  decree  in  a 
caufe  in  chancery,  dated  the  twenty- fifth  of  Julyy  in  the  fixth 
year  of  George  the  Ftrjl^  Orlehar  v.  Godfrey  \  the  anfwcr  of  the 
defendant   Godfrey  \  an  indenture  made  between  G.  Cobb  and 
7.  Orlehar^  dated  the   twentieth  of  jlpril  1694  ;   the   chiro- 
graph of  a  fine  pafied  in  Eafler  Terruy  the  fixth  year  of  Tf^ilutm 
and  Mary ;  the  pojiea  in  the  caufe  of  OrUbar  v,  Godfrey^  tried  in 
the  court  of  king's  bench  ;  another  poftea  in  the  office  of  pleas 
Bolion^  clerk  v.   Godfrey  \  a  copy  of  a  decree  in  chancery  made 
the  nineteenth  of  November ^  in  the  fifth  year  of  George  the  Firft^ 
OrUbar  v.  Godfrey ;  a  copy  of  a  certiorari  and  order  of  the  Eqfter 
fefllons  at  Bedford^  in    1725  j  a  rule  of    the  court  of  king's 
bench,  affirming  the  fame,  made  in  Michaelmas  Term,  in  the 
twelfth  year  of  George  the  Firfl  \  feveral  copies  of  entries,  of  the 
death  and  burials  of  feveral  perfons,  taken  out  of  the  reglAer 
books  of  the  faid  parifli  of  Shambroohe  ;  a  table  fhewing  out 
the  church-y^d  mounds  of  the  parifh  of  Shambrooke  ^   feve- 
ral   depofitions  in  the    aforementioned    caufes ;    feve:ral    en- 
tries from  parchment  books  concerning  Bolton,  the  former  vicar 
of  Sharnbrooke  \    the  deed  of  partition  \  the  leafe  made  from 
the  plaintifif  Orlebar  to  the  plaintiff  Bahr  ;  the  feveral  proofs 
in  the  caufe  ;  and  on  full  debate  ; 

The  Court  ordered  the  former  decree  of  the  fixth  of  May 
lafl  to  be  ratified  and  confirnied  ;  and  the  deputy  having  made 
his  report,  dated  the  twelfth  July  lafl,  the  report  was  on  the 
tenth  of  November  1 735  ratified  and  confirmed  with  cofts. 

Jas.  Reynolds. 
Law.  Carter. 

^.  CoMYNS. 

Wm.  Thomson. 


Tmw.  T»iM>  Crosse  againji  Ward. 

Cambridge/hire^  ift  Jvly  1734. 

The  reflor  of  -HP HE  bill  flated,  that  £.  Gibforiy  being  entitled  by  leafe  from 
fFjbeatk  St,  Pi-  "  ^  the  dean  and  chapter  of  Ely^  for  a  term  of  years,  to  th« 
ter\  in  the  iOe  rcftory  impi'opriatc  of  Wijbeach  St.  Peter,  in  the  I/le  of  Ely, 
S\h:Xs  ^ith  the  chapelry  of  Wifieach  Saint  Mary,  In  the  faid  IJUcf 
of  corn,  grain,  Ely^  and  to  the  tithes  of  the  faid  rcftory,  did  by  leafe,  dated 
and  bay,  in  the  the  twentieth  of  November  1730^  demife  .the  fame  to  the  plain- 

in  kind. 
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tlfffot  elerM  years,  by  virtue  of  which  he  daimed  tithes  from-       ^"^)^7 
the  defendant,  for  the  year  1732.  ^^^0. 

The  defendant  faid,  that  in  the  year  173a,  he  pofTcfled  ara- 
ble land  in  the  hamlet  of  JVl/beach  St.  Mary^  part  of  tho  manor 
or  reputed  manor  of  Htxtoff\  and  be  denied  that  the  plaintiff 
was  entitled  to  tithes,  in  kind,  of  corn  or  grain  arifing  on  any 
part  of  the  lands  belonging  to  the  faid  manor ;  for  that  through- 
out the  faid  manor  and  the  demefnes  thereof,  there  had  been 
time  out  of  mind  a  modus^  in  lieu  of  tithes  thereof  in  kind  ;  and 
that  he  had  tendered  the  fame  to  ihe  plaintiff,  and  was  ready  to 
pay  it,  but  that  the  faid  bill  was  filed  before  it  became  due. 

An  iflue  was  dIreAed  to  try  the  fnodtis^  as  infifted  on  by  the 
defendant  is  hU  anfwer,  viz.  «*  Whether  there  is,  and  has  been, 
<'  time  out  of  mind,  a  modus  or  cuftomary  payment  for  and  in 
^  lieu  of  tithes  in  kind  of  all  forts  of  corn,  grain,  gra/s,  or  hay 
«»  growing  within  the  manor  of  Hixtoffy  otherwife  Thalamas 
**  Dftvci  of  one  penny  for  every  acre  of  arable,  meadow,  and  paf- 
•*  ture  ground,  whereon  any  corn,  grain,  grafs,  or  hay  is  grow- 
««  ing,  payable  to  the  reftor  of  the  faid  reftory  of  Wijbeach  Saint 
^  Peter,  or  to  his  leffee  yearly,  upon  the  Tuefdaj  in  Eafter  Week^ 
^  in  lieu  of  all  tithes  arifing  on  fuch  grounds,  or  not  i^ 

.   A   trial  was  accordingly  had,  and  a  verdiA  given  for  the 
plaintifi^  that  there  was  not  any  fuch  modus. 

I'he  Court  ordered  the  defendant  to  account  for  his  tithes 
hi  kind,  with  cofts,  both  at  law  and  in  equity.  The  deputy 
reported,  that  nine  pounds,  eighteen  (hillings  were  due  to  the 
plaintiff,  with  co()s,and  the  report  was,  en  the  tenth  of  February 
1734,  confirmed* 

Laithes  againfi  Christian.  "^Vgw"*** 

Cumberland,  20th  June  1734* 

THE  plaintiff  ifl/VA^*/  and  others,  ss  landholders  in  the  parifh  J^^  cmntn  of 
oiCrofthwaiU,  m  the  county  of  Cumberland  s  the  V^^ritiS  ^^'^^^^^^^ 
Rffwen  and  others,  as  landholders  within  the  Fore^  of  Withburne  ^^tt,  in  the  fo- 
part  of  and  within  the  fame  parifh  $  and  the  plaintiff  Wilfon,  as  tttio^mtUwrm, 
a  landholder  within  the  Foreft  of  Borrowdale,  part  of  and  within  •"<*  •'»'***  ^^^ 
the  faid  parifh,  as  well  on  behalf  of  themfelvcs  as  of  others,  the  ^^frTT^l^ 
owners  and  occupiers  of  lands  within  the  faid  pariih  and  tithe- 
able  places  thereof,  filed  their  bill,  fiating  that  thefaid  pariih  was  **)*"*'? P^"^* 

«  1  11  .  ®    f  1  J        n        J   of  their  Iheepy 

▼ery  large,  rocky,  and  mountamous  ;  that  they  depaitured  ^^^  ^^  time  of 
therein  fcveral  flocks  of  breeding  fheep,  whofe  lambs  are  called  their  bird)  unD'l 
lambs,  till  the  firft  grazing,  which  is  generally  about  Martinmas  thefirftgwiing, 
next  after  they  are  fallen,  and  that  from  that  time  till  the  firft  ^^j^"^""^ 
fhearing,  which  is  a  little  before  Midfummer  next  following,  ca)iedWi*that 

ir6in  that  time  until  the  firft  tfhearios»  about  the  Midfinmir  following,  they  are  called  h^is  ;  and 
that  thofe  which  have  been  Ihom  twice,  are  called  tUtrJhtrf^  or  tithe  fitep,    S.  C  Bu»b.  340. 

A  a  2t  they 
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LATTMEft       tbcy  are  called  hogs  or  hogJbe^\  that  all  their  ffiecp  are  dl(*- 
aiainfi         tinguiflied  into  two  forts,  viz.  that  thofc  which  have  been  never 
'or  but  once  fborn,  are  called  lambs  or  hog  Jbeep ;  and  that  thofc 
which  hate  been  fhorn  oftener  are  called  the  eider  or  titheabU 
that  they  derive  Jheep  ;  that  they  are  at  great  expence  in  rearing  the  hog  Jbeep, 
no  profit  until  and  being  confiderable  lofers  by  them  till  their  firft  clipping, 
*J*^  I^T*       ^^^y  ^^^y  "P^°  ^^^'^^  becoming  elder  Jheep  for  their  hopes  of  pro- 
tfwT  t^  are  ^^  >  ^^*^  thcfaid  pari  fh  is  a  vicarage;  that  there  had  been  yearly 
mtdu^i  in  lieu  paid  to  the  vicar  the  feveral  tnodufes  following,  in  lieu  of  the 
of  the  tithes  of  tithes  oi  lafnbs  fallen,  ahd  of  the  wool  ol  hog  Jheep  dipt  therein; 
hmht,  and  the  ^jj j  y^^^  tithcs  in  kind  had  neVer  been  paid  in  memory  of  man 
^^h^\l^  for  the  fame,  vi%,  that  the  landholders  within  the  fald  forcfts 
hcldert  in   the  had  always  paid,  on  the    firft  Monday  after  Midfummer  Day 
faid/or^xonthe  next  after  the  lambs  had  fallen,  or  as  foon  after  as  demanded, 
iWbwi^j^afkerthe  ^q  ^j^^  vicars  there  the  feveral  cuflomary  payments  following, 
^'Iwiowhf'  ^^*  ^^^  ^^^^  ^^"  himhs  (except  thofc  that  die  before  the  faid 
the^birth  of  the  Midfummer  Day  next  after  fuch  lambs  had  fallen),  and  for  the 
bmbs,    exeepc  wool  of  the  firft  ihearing  of  fuch  ten  lambs  when  they  come  to 
thofethatdiebe-  be  hogjheep^  which  is  called  hog  nvoo/y  elevenpence,  and  no  more; 
fore  that  day ;     ^^^  f^^.  gygjy  ^jng  lambs,  (except  as  before  excepted)  and  the 
tithes  of  etcry  ^oo\  of  the  firft  fhearing  thereof  as  aforefaid,  tenpence  half- 
ten  Iambs  and  penny,  and  no  more;   and  for  every  eight  lambs  as  aforefaid, 
hos  wool,  when  tenpence  ;  for  every  fcven  lambs  as  aforefaid,  ninepcnce  half- 
*»fM  '**^'lS'  penny,  and  no  more;  for  every  fix  Iambs,  ninepence  ;  for  five 
£«  eYW Vight  •  Isii^ihs,  fivepence  halfpenny j  for  every  four  lambs,  twopence  ; 
andfodeotaiog  for  every  three  lambs  threepence  halfpenny;  for  every  two,  one 
the  price  with  penny ;  and  for  every  one,  one  halfpenny ;  that  the  faid  fums 
the  decreafe  of  j^ad  been  time  out  of  mind  paid  to  the  vicar  as  a  modus^  and  in 
number  j  jj^^^  ^£  ^j^^  ^^^y^^  ^f  f^^j^  ^^^^^  ^^j  ^f^^  ^^^j  ^f  ^^im  firft 

that  the  land-  fhearing.  The  bill  alio  ftated,  that  the  occupiers  of  lands 
holders  in  the  within  the  faid  parifh  (except  lands  in  Borro^vdale^  and  IVith^ 
/tfry^y excepting  iumei  and  two  farms  called  Monhhall  and  Bricketfs  Wood^  which 
*V^*  Jd***f 'h  ^^^^  reputed  to  be  tithe  free)  had  paid  yearly  on  the  firft  Mon-^ 
^he  free  farms  ^^3  '^^^^  Midfummer  Day  next  after  the  lambs  had  fallen,  or 
called  Motikbail  fo  foon  after  as  demanded,  the  feveral  fums  or  cuftomary  pay- 
and  ^rki£i/»pay  ments  following,  viz.  for  every  ten  lambs,  (except  as  before 
a  nniut  of  xod.  excepted)  and  for  the  wool  of  the  firft  fhearing  of  fuch  lambs 
lambs^"and  Vo  ^^cn  they  come  to  be  hog  Jbeep^  which  is  called  hog  nvooJ^  ten- 
decreafmg  a  pence,  and  no  more;  for  every  nine,  ninepence  halfpenny; 
halfpenny  in  a  eight,  ninepence ;  feven,  eightpence  halfpenny  ;  fix,  eight- 
iinit,  as  afore,  pence;  five,  fivepence;  four,  twopence;  three,  one  penny; 
'  '  two,  one  penny ;  and  one,  an  halfpenny,  and  no  more  as  afore- 

faid; that  the  faid  feveral  fums  had  been  conftantly  paid  to 
!h  i:«a  of  ttie  and  accepted  by  the  vicar,  as  a  modusy  in  lieu  of  the  tithe  of  fuch 


vouring  to  deftroy  the  faid  modufesj  had  filed  his  bill  in  this 
court  againft  IFren  and  others,  to  pay  tithe  lamb  and  wool  in 

kind^ 
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kind  $  that  the  defendants  fet  up  modufisy  and  filed  a  crofs  Ull  to      La  im ti 
eftablifl)  the  fame ;  but  that  the  rmdufes  not  being  fully  proved,    ra/fr^AH. 
the  vicar  obtained  a  decree  therein  («).    The  bill  therefore     T*"^'*,^ 
prayed,  that  the  defendant  might  anfwer,  whether  there  were  JJJ^  £d^lo«L« 
not  fuch  modules  or  cuftomary  payments  in  lieu  of  the  tithes  of  may   b«   cfta- 
lambs  and  wool  as  before  ilated,  and  why  he  refufed  to  accept  Wiih«d. 
the  fame,  as  his  predeceflbrs  had  done  ;  that  the  fame  might  be 
fettled  and  eftablifhed  by  the  decree  of  this  court ;  that  an  in- 
junction  might  iilue  to  flay  his  proceedings  as  law ;  and  that  he 
might  refund  all  monies  levied  or  received  from  the  plaintiffs 
upon  their  conviAion  before  the  juftices. 

The  defendant  admitted,  that  the  plaintiffs  lived  in  the  faid 
parifhi  and  were  feifed  of  divers  mefTuages  and  lands  therein; 
that  there  were  the  faid  two  forefts ;  that  the  plaintiffs  and  the 
other  parifhioners  kept  ftocks  of  iheep  for  breeding  ;  that  the 
lambs  thereof  are  generally  grazed  about  the  Martinmas  after 
their  falling  \  that  until  that  time  they  are  called  lambs  \  that 
from  Martinmas  till  the  Midfummer  following  they  are  called 
hogs\  but  he  denied,  that  all  lambs  were  called  hogs^  from 
their  firft  clippings  for  that  there  had  been  lambs  clipped  be- 
fore the  Martinmas  next  after  their  fall,  and  before  their 
grazing.    He  alfo  admitted,  that  the  Iheep  were  didinguifhed 


The  dtfendant 
admiti  the  fe- 
vrral  appella* 
tions  of  lawtht^ 
btgt,  and  tiJer 
fi)€tp\  but  de. 
nici  that  tUtt 
Jbee^  alone  are 
titlieable  \ 


{m)  On  the  twenty,  fixth  of  Ofioher 
173 z,  Michaelmas  I'crm,  6.  Geo.  i. 
Cbriftam^  as  vicar  of  the  parifh  of  Cropb" 
fvjiir,  filed  his  bill  in  thiscoart  again (^ 
Wrtm^  and  other  landholders  therein, 
claiming  the  tithes  of  hav,  fheep,  lambs, 
wool,  and  other  fmalluthes,  and  pray* 
ing,  that  for  the  future  the  method  of 
titnlng  wool  within  the  pariih  might 
be  fettled  and  eilabhihcd.  'Ihe  de- 
iiendants,  by  their  anfwer,  defcrxbed  the 
manner  of  difUnguifhing  their  fheep, 
nnd  the  produce  thereof,  into  taml*^ 
htgif  and  elder  fieefy  as  fei  forth  in  the 
above  bill,  and  mfifted  on  the  fame 
mJmJut  in  lieu  of  the  tithes  of  the 
(aid  tamis^  and  alfo  of  tbe  tvooi  of  the 
firft  clipping  or  Ihearing  of  fuch 
lambs  the  firfl  fpring,  when  they 
were  called  bc^*  or  bov  fiffPt  ^nd 
averred,  that  the  faid  modufes  nad  al- 
ways been  accepted,  and  that  tithes  in 
kind  had  never  been  paid  for  fnch 
lambs,  or  their  firft  wool;  thej  alfo 
laid,  that  by  the  cuflom  of  the  faid  pa- 
rifli  and  places,  the  wool  of  the  r/irr 
Jbtef  was  always  bound  up  after  the 
iheep  were  Ihorn,  and  the  bundles 
weighed,  and  that  the  tenth  part  ther&* 
of  by  weight  had  klways  .been  paid  to 
and  accepted  by  the  vicar,  without 
fliewing  the  remaining  nine  parts,  in 
(ien  of  die  tithe  W9oi  ol  fuch  tldujbtp. 


The  defendants  filed  a  crofs  bill,  in 
which  there  was  fome  little  variance, 
as  to  the  mttbJes  for  iamh  and  bow  wm/, 
from  the  iaid  mtdufis  as  ftated  in  the 
anfwer.  I'he  vicar  in  his  anfwer  to  the 
crois  bill  denied,  that  the  (aid  modufu 
were  **  in  lieu  of  tithe  wool  of  the 
^*  firft  Ihearing  of  fuch  latmbsj  wheQ 
**  they  come  to  be  btgt  or  bof  Jbeep  ;" 
and  denjihg,  that  he  had  ever  accepted 
or  even  heard  of  fuch  ffr0Jh^^,fubmitted 
to  the  court,  that  if  they  were  proved, 
they  could  not  dcilroy  his  right  to  taka 
t)ie  tithes  in  kind  of  wool  from  iky/, 
which  were  clipped  nev  a  whole  yeap 
after  the  payment  of  the  money  prci- 
tended  to  be  payable  i;}  lieu  of  the  fame; 
and,  admitting  that  he  had  never  de- 
manded the  tithes  ailambt  in  kind,  in- 
fifled,  that  the  faid  cuftom,  however 
ancient  it  might  be,  was  unreafonab|e 
and  unjuft  \  hut  he  faid,  that  he  was 
content  to  receive  the  faid  payment,  in 
lieu  of  the  tithes  of /ajwAf  only.  Tnn 
Court ,  upon  hearing  the  caufes,  order- 
ed the  ddFendants  to  the  original  bill 
to  account  for  the  tithes  demanded  by 
the  bill  ;  the  crofs  bill  to  be  difmif. 
fed  with  co{U ;  and,  on  the  aSth  of 
■Wifj  1733,  the  deputy's  reports  of  the 
fums  due  for  tithes  to  be  ratified  ^d 
confirmed. 


^^^ 


mto 


35^  DECREES  IN  TITHE  CAUSES 

La  TRzs     '  into  two  forts,  viz.  lambsyor  thofc  that  had  been  never  or  but  once 

a^mn/f        fhorn,  and  elder  Jbeepy  or  thofe  which  had  been  ihorn  oftcncr  i 

CM* IS fi AH.    ^^^  j^^  denied,  that  by  fuch  diftinftion,  the  elder Jbeep  only  were 

titheable,  efpecially  as  it  appeared,by  the  plaintiff's  own  {hewing* 

that  they  could  not  be  properly  fo  accounted,  for  that  they  in- 

fifted  on  modufes  in  lieu  of  the  tithes  both  of  lambs  and  h^g  fiwo/  s 

and  he  alfo  denied,   that  the  plaintiffs  were  lofers  by  rearing 

orthattheown-  them,  as  ftatcd  hi  the  bill.    He  further  faid,  that  he  liad  been 

rwrin^  t*h**^  ^^  ^^^^"^  of  Cr^/'w^j//^  for  five  years  paftj  andhc  admit  ted, that  tithes 

lambsf    *         '^^  \^\\\^  had  never  been  paid  or  demanded  for  lambs,  he  having 

been  contented  to  accept  of  the  cuftomary  payment,  as  his  prc- 
He  admJ?s  that  deceffors  had  done ;  but  he  denied,  that  the  vicar,  by  cndow- 
dcctflbrs*  'had  "^^nt,  prefcription,  cuftom,  or  otherwife,  was  bound  to  receive 
always  received  ^^^  feveral  tnodufes  ilated  in  the  bill  in  lieu  of  the  tithes  of  lambs 
the  iaid  fums  in  and  hog  wool,  and  infifled,  that  the  feveral  fums  therein  mcn- 
lieu  of  the  tithes  tioncd  had  been  paid  for  the  lambs  bred  in  the  forefts  of 
^l^f'^^l!^  BorrowdaU,  Withburney  and  other  parts  of  the  parifh,  as  a  nsodus 
.  f  f  h  ^"^y»  ^^^  ^^^  tithes  of  lambs,  excepting  fuch  lambs  as  died  before 
fums  arc'onlyln  ^^^  Midfummer  Day  next  after  fuch  lambs  fell,  and  not  for  the 
lieu  of  the  tithe  tithe  of  the  wool  of  their  firft  {hearing  ;  the  plaintiffs  contending 
lambs  and  not  that  no  tithe  or  modus  was  due  for  the  fame,  and  thereby  in- 
i^'fi^fTflh^  ^  fmuating  that  the  elder  Jheep  were  the  only  fhcep  which  were 
ing  •  and  Uut  accounted  titheable.  He  denied  that  he  had,  in  order  to  deftroy 
he  is  ready  any  ancient  modus^  or  to  compel  them  to  pay  any  tithe  of  lamb 
and  willing  to  in  kind,  profecuted  the  plaintiffs  \  and  faid,  that  he  had  been 
accept  the  faid  always  ready  to  accept  the  laid  payments  in  lieu  thereof.     He 

of  the"tithe' of  *^"^i^'c<^>  ^^^^  ^^  J**^^  ^l^d  the  bill  mentioned,  and  that  he  had 
lambs  only  •  alfo  profccuted  fome  of  the  plaintiffs  before  the  juftices.  He 
wdadmits,  that  alfo  admitted,  that  there  were  two  farms  called  Monkkall  and 
^o^tf/^  and  Birkett  Woody  generally  reputed  tithe  free  of  iheep  or  wool,  6t 
free. "'  ^^  ^^  *  ^'^y  f^°^^^  '^  lieu  thereof. 

The  defendant  The  plaintiff  replied  \  the  defendants  rejoined }  and  witneilei 
pegie^s  to  at.  were  examined  on  both  fides ;  and  upon  hearing  counfel  for  the 
tenduic  hearing,  plaintiffs,  and  none  attending  for  the  defendant,  and   reading 

his  anfwer,  and  affidavit  of  due  fervice  oi  fubpeena  to  hear  judg^ 

ment; 

The  feveral  i»9-  The  Court  Ordered,  that  the  feveral  tnodufes  in  lieu  of  the 
^«/«,  fct  forth  in  tithcs  of  lambs,  and  of  the  wool  of  their  firft  {bearing,  when 
5jf^^'"»  '^*"  they  come  to  be  and  are  callt^d  hogs  or  hogjheep^  which  is  called 
l>W|ied;i}/5,&c»    1^^^^/^  be  eftabliflied  ;  that  the  defendant  do  refund  all  fuch 

fiich  fum  or  fums  of  money,  as  he  had  levied  apd  received 
from  the  plaintiffs,  or  any  of  them,  upon  their  convictions 
before  the  juAices  of  the  peace,  and  pav  the  cofts  of  this  fuit, 
unlefs  caufe  be  fhewn  to  the  contrary,  he  firft  paying  five 
pounds  cofts  for  this  day's  attendance  before  he  be  heard. 

Thecaufe  is  re  Qn  the  thirtv-firft  of  Offober  1734,  upon  hearing  counfel  fof 
d^T&erlf  try  *"  P^rtics,  the  Court  ordered  a  trial  at  Is^w,  ^o  try  before  a 

the  validity    of  fpccial 

the  tnodujet. 
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ipectal  jury  the  feveral  modufes^  as  laid  in  the  bill }  the  judge  to      Lai  met 
indorfe  on  the  fojiea  any  thing  fpecial  \    and  the  equity  to        •i^^ 
be  rcfervcd  for  iurther  dire^ions,  till  after  the  trial  had*       Ciimi»TiAw. 

A  tcial  was  accordingly  had,  and  a  verdiA  given  thereon  The  jary  find 

in  favour  of  the  defendant,  as  to  all  the  tnodufes ;  and  upon  ^^^  **^^  defend- 
j.       ^,      J  j^/2  ant,  as  to  all  tht 

reading  the  decree  ^jxapojiea ;  mJucs. 

The  Court  ordered  the  bill  to  be  abfolutcly  difmiiTed,  with  The  bill  difmif. 
cofts,  both  at  law  and  in  equity ;  and  the  injunftion  granted  ^^^  ^*^**  ^^^*» 
formerly  in  this  caufe,  to  ftop  the  defendant's  proceedings  at  Jj^ djffgiJJiS!*^ 
law  againft  the  plaintiffs,  touching  the  matters  complained  of 
in  the  faid  bill  to  be  diflblved. 

Jas*  Reynolds. 
Law.  Carter. 

J.  COMYNS. 

Wm.  Thompson. 


CoussMAKER  azainjl  the  Bishop  of  London.      mtch.  T«m, 

^      "^  8.  Geo.  ». 

Middle/ex^  iZtb  November  I734« 

'T^HE  bill  ftated,  that  the  plaintiff*  was  feifed  in  fee  of  the  rec-  The  impmprU- 
-^  tory  impropriate  of  Staitus  and  Ivermjy  in  the  county  of  ^^'^^!^^*'.^^ 
Middle/ex ;  that  by  virtue  thereof,  the  freehold  and  inheritance  ^\^^  exclufi"^ 
of  the  chancel zd]oinmg  to  the  church  in  Staines  was  in  him ;  that  right  of  digging 
he  had  been  feveral  years  in  poffeffion  thereof;  that  he  had  tiie  ibil  in  the 
kept  the  fame  in  repair ;  and  that  he  had  an  undoubted  right  '*««^'^  ^^  the 
to  dig  up  the  foil  of  the  faid  chancel,  to  make  vaults  therein  j^atSlg  ^ves"*.^ 
for  the  burial  of  the  dead,  and  to  give  leave  to  any  perfon  fo  to  and  liccnfing  the 
do,  provided  the  fame  was  kept  repaired  and  ready  for  the  buri^u  of  the 
celebration  of  divine  fervice.  The  bill  therefore  prayed,  that  ^*^^^  thenin  ; 
the  defendants  might  anfwcr  the  premifes  j  and  that  the  de-  JJJ^  ^^.'^^'jf  ^*' 
fendant  ^i//K0m/,  who  was  vicar  of  the  parifh,  might  be  enjoined  j^riftj  ^ay  be. 
from  giving  licences  to  perfons  to  bury  their  dead  in  the  faid  enjoined  from 
chancel,  and  the  plaintiff*  be  quieted  in  the  poffeffion  thereof.       S'^^ng  <^»ch  li^ 

ccnce. 

The  defendant  Williams  admitted,  that  the  plaintiff*  was  The  vicar  de- 
feifed  in  fee  of  the  reAory,  and  that  the  inheritance  of  the  nies»  that   the 
chancel  was  in  the  plaintiffi  but  denied,  that  he  had  a  right  ex-  impropriator  hat 
dufivc  of  any  other  perfon  to  dig  up  the  foil  there,  and  to  ^•ht*to*'the* 
make  vaults  for  the  interment  of  the  dead.  chancel. 

The  bifliop  oi  London  faid,  that  he  was  ordinary  of  the  parifli  The  ordinary  of 
of  Staines  ;  that  the  faid  parifh  was  in  the  diocefe  of  London  \  (^  diocefe  fub. 
that  he  inftituted  the  defendant  Williams,  theprefent  vicar  j  and  ""/"^h^^tereftt 

Oi T HX  CUIIltCH 

that,  as   ordinary,  he  had  aright  to  fee  the  chancel  kep(  in  t»  the  care  of  the 
repair    for  the  celebration  of  divine    fervice;    but    that  he  court, 
knew  not  to  whom  the  right  or  privilege  of  burying,  or  licenfing 

Aa4  other;! 
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CousiMAkER    others  to  bury,  did  belong  5  that  he  was  a  ftranger  to  all  other 

thiIbTshofof  "^*f^^^*  ""  ***^  ^'^^^  y  3i"d  that  he  fubaiittcd  to  the  judgmeat  of 
I-oNpoN.      ^^^  Court,  as  to  the  right  of  the  church. 

The  attorney  The  attorney  general  faid,  that  he  was  a  ftranger  to  all  the 
thr'*^  ^"rt"'*'f  "^*"^^^  charged  in  the  bill,  but  inilfted  on  all  right  which  ap. 
TH»  cTowN  tp  P^^*"  ^^  belong  to  THE  Crqwn,  and  fubmitted  the  fame  to  the 

the  care  of  cJie  ***"«  of  'Ue  CqufI. 
Court 

The  caufe  The  plaintiff  replied  )  the  defendants  rejoined ;  and  witncflis 

hc^nj.  were  examined   on  ^hq  part  of  the  plaintiff  only ;  and  upon 

hearing  counfel  for  all  the  parties,  ^i^^  pn  reading  the  propf^i 

and  on  full  debate  of  the  matter  j 

tol\  ri^bu'^lhi  T*f  eCourt  decreed,that  the  plaintirsright  to  the  frcehold,aDd 
fftehold  oMhe  ^^^  inheritance  of  the  chancel  adjoining  to  the  church  of  Staines^ 
church,  and  to  ^^4  to  grant  lipence  of  burial  therein  be  eftabli(hed ;  that  a 
iicence  the  bu-  perpetual  injunff ion  do  forthwith  iflue  to  qu4et  the  faid  plaintiff, 
v\*hc  ^  cha^**1  °^  ^"7  <=lai™»g  under  him  in  the  poffeffion  thereof,  from  any 
SubJi5hc*d*a^  ^^*^°?  ^^  demand  of  the  defendant  Wll(iatt^j  the  prefent  vicar, 
hii  poOemon  ^^  his  fucceflbrs,  or  any  other  perfon  claiming  any  oth^r  right 
thereof  quieted,  or  title  whatfoeypr  un4er  ^hcro  \  aqd  that  the  faid  prefent  vicar, 

and  his  fucceflbrs,  and  all  and  every  other  perfon  or  perfons 
wbatfoevcr  claiming  under  them,  are  hereby  enjoined  from 
granting  any  licence  for  burying  any  perfon  in  or  digging  up  the  . 
foil  of  the  faid  chancel,  without  fpecial  leave  firft  ha^  fro(n  the 
plajntjff,  9r  thpfe  claiming  under  hiixi, 

T.  Reykolqs. 
JjAw,  Carter. 

t.    CoMTNJ. 

yfu^  Thomsok, 
^TcioTa'**  BouLSEE  qgainji  Osborne, 

Derby/hire^  1 2th  May  1735- 

The  pretenfled  'THE  reftor  of  BrqiUfordy  ip  the  county  of  Derby^  claimed  aH 
puftom  in  tiif  *  the  tithes,  bp^h  great  and  fmall  arifing  in  the  pariih,  aD4 
^rf'inS  P»^''c^larly  the  tithe  of  the  herbage  on  which  aU  dry,  baircn, 
:p;  that    tS;  *°^  unprofitable  cattle  arc  fed  and  depaftured,     '         ' 

in?Snfh/  J^^''  defendants  faid,  that  the  faid  parifh  lies  in  the  hundred 

hundred  of  ^^.  P^.-^fi^f'^w*. ^pd  that  by  immemorial  puftom  all  inhabitants, 

fUtree,   fce^jng  H^ing  in  any  parift  withip  the  faid  hundred  and  occupying 

barren  cattle  on  lands  in  tjllage,  pafturage,  or  feeding  lands  in  the  fame  parifh 

^^^l^,^  "^^"^^  ^^^  ^^^^«*  «re  exempt  from  the  payment  of  tithe  for 

cmptii  from  the  Pf^^?'*?®  o^  anv  fuch  perfons  cattle  kept  and  fed  by  him,  her,  or 

»giAment  t.thc  them,  6n  any  fi^ch  pafture  or  feeding  lands, 

thereof^  «  iJk-        -,        ^      *  t        « 

t<|ia|ndvpid.  TifE  CopRT,  upon  fiill  debate  of  the  matter,  declared  the 

cuftom  to  be  void  and  illegal,  and  therefore  over-ruled  tbp 
faflic,  ^d  qrdcrc4  tl^e  4efcnc\ju^t^  jo  accoHnt  for  the  tithe  of  the 

5^giftmciH 
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agiftment  of  all  the  dry^  barren,  and  unprofitable  cattle  which     Bovtan 
they  had  rcfpcftively  kept  or  dcpaftured  on  their  refpcAiTe  lands      r^^ 


Otaoajcx, 


in  the  faid  parilh  during  the  time  demanded  by  the  bill  \  and  the 
deputy's  report,  dated  the  fecond  day  of  Auguft  laft,  was,  on  the 
eleventh  of  November  1742J  ratified  and  confirmed  with 
cofts. 

Law.  Carter* 
Jas.  Reynolds. 
Tifos.  Abn£t« 


Underhill  ajrainfi  Sprigg.  Xavtt^tz^u, 

Nmbamptonjbtre^  ^tb  May  1735. 

TKE  leilee  of  the  prebendary  of  Briclfvxnih^  in  the  county  The  prebendary 
of  Northampton^  ftated,  that  the  defendants  for  two  years  f^  S'^j^!^ 
paft  had  laid  down  a  great  part  of  the  ancient  arable  lands,  con-  ^^^^  ^jT^^tal 
tained  in  the  five  prd  lands  and  an  half,  and  had  fowed  the  titled  to  4<!.  al 
Jame  with  grafs  Toed,  and  made  the  produce  thereof  into  hay ;  ywdhodyinjica 

the  tithes  of  which  he  now  claimed,  of  tithe  hay,  ex- 

cepting 00  the 

The  defendant  L.  Sprigg  faid,  that  he  was  owner  and  occu-  eft^ecaliedMW 
pier  of  three  yard  lands  }  (hat  the  defendant,  his  fon,  was  ^^  ^"^ 
owner  but  not  occupier  of  two  half  yard  lands ;  and  that  he  occu- 
pied the  fame.  He  admitted,  that  great  part  of  the  faid  yard  lands 
were  ancient  arable  land ;  that  the  tithes  of  corn  and  grain 
thereof  had  been  paid  in  kind  ;  and  that  he  had  laid  down  two 
acres  of  ancient  arable  land  i  but  he  denied,  that  he  had  fowed 
the  fame  for  hay,  but  faid,  that  it  was  the  ufual  courfe  of  hus- 
bandry there  to  leave  fome  arable  land  unplowed  to  refrefh,  in 
order  to  make  future  crops  of  com,  and  that  fome  part  of  fucH 
.land  fo  laid  down  will  foipetimes  produce  hay  \  and  both  the 
defendants  infifled,  that  no  tithes  in  kind  had  ever  been  paid  for 
the  fame ;  for  that  by  immeiporial  cuftom  there  was  payable 
fourpence  for  every  yard  lund  lying  in  the  faid  parifh,  at  Lam^ 
mas, yczrlj J  or  fo  foon  after  as  d^p^d^d,  apd  fo  in  proportion 
for  a  greater  or  Ie&  quantity  of  l^d  than  a  yard  land,  by 
every  occupier  of  fuch  land  (except  Jf^oof  Fitch  Farm)  to  the 
prebendary,  as  a  modus  in  lieu  of  the  tithes  of  all  gra(s  cut  and 
made  ptohay,  yearly  growing  on  fuch  yard  land,  whether  ancient 
meadow  pf  ancient  arable  land ;  and  they  denied,  that  the  faid 
modus  extended  only  to  fuch  ancient  meadow  as  had,  time  out 
pf  ipind,  b^c^  niowed  for  bay  ;  and  faid,  that  the  faid  modus 
was  called  haj  Jlfver,  and  was  alwap  reputed  to  extend  to  (he 
hay  on  the  faid  apciept  j^nible  )and9* 

The  Court,  on  reading  the  depofitions  of  %  Fox,  on  his 
apfs  ej^aminatipn  fpr  theplaintijOf^  of  T.  Smitp^  W*  Rea^  and 

J.  Allen, 


3^2 

Sfricg«. 
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y.  Allen ;  and  upon  full  debate^  ordered  the  bUl  to  be  difnufied 
ivith  codu 

Jas.  Reynolds. 

Law.  Carter. 

J.  CoMTNS. 

Wm«  Thompson« 


Sai  TVt  TllM 

S.  Geo.  s- 


Glisson  againji  Drew. 

Dorfetjbirey  24/A  April  I735« 


J 

The   iraor  of  ^HE  rcfior  of  MarnhqlU »» the  county  of  Dorfet^  claimed  the 
la^nhaUf      in    ^    great  and  fmall  tithes  on  Marnhall  rarm. 

Zhrfitjbirifis  on* 

ff  entitled  to  a      The  defendant  inlifted,  that  the  plaintiff  was  not  entitled  to 
•w^j  of  %d.  a  the  tithe  of  milk  in  kindj  but  to  a  rmJus  of  twopence  for  everj 

WW  yearl)^    in   ^^y^j^  ^^^^  j^  jj^^  thereof. 

En>  cf  tiUie 

""^  The  BilLi  as  to  the  tithes  of  milk,  was  difmifled  with  cofts. 


Taiir.  TitM,         ThE  BiSHOP    OF  ROCHESTER   again/i  LiNSELL. 
9,  Gbc  %• 


The  landown- 
ers oiSawbridgem 
wmrtbf  in  Krrf- 
firJJ^e,  are  to 
fetoutchetiihet 
of  barley  and 
oats  in  heaps 
and  (hocks )  and 
not  to  fit  a  bind 
tlicm  into 
Ihcavct. 


Hertford/hire^  2^(1  June  1735. 

THElefTee  of  the  dean  and  chapter  olWefiminfter  claimed  the 
tithes  of  corn  and  grain  belonging  to  the  impropriate  xtx." 
torj  of  Sawiridgewortb,  in  the  county  of  Hertford,  and  ftated, 
that  according  to  an  immemorial  cuftom  in  the  faid  parifli,  all 
the  occupiers  of  land  fown  with  barley  or  oats  within  the 
faid  pari{h,  after  fuch  barley  or  oats  is  cut,  mowed,  or  fevered, 
ought  to  bind  up  all  fuch  barley  and  oats  in  fheaves,  and  then  to 
fet  forth  the  tithes  thereof;  and  he  prayed  that  the  faid  cuftom 
might  be  eftablKhed. 

The  defendant  denied  the  cuftom  as  fet  forth  in  the  hill, 
and  infifted,  that  the  plaintiff  was  obliged  to  take  the  tithes  of 
barley  and  oats  in  heaps  and  ftocks,  and  not  bound  up  ia 
iheaves. 

An  iffue  was  direAed  to  try  the  cuftom  as  ftated  in  the  bill. 

The  iffue  was  accordingly  tried  by  a  fpecial  jury,  and  the  jury 
found  that  there  was  no  luch  cuftom  and  ufage. 

The  Court  ordered  the  bill  to  be  difmiffed,  with  cofts,  both 
at  law  and  in  equity. 


Save* 
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Save,  Widow,  a^ainji  Wrather.  HuaitTssm 

Torl/bire,  \ith  February  1735. 

^HE  bill  ftated,  that  the  plaintiff's  late  hufband  was,  in  hit  The  piaintiiTi  as 
^     life  time,  legally  inftituted,  &c.  into  the  vicarage  of  Kirhhj  adminiaratrix, 
Malxard^  in  the  county  of  2Vi,  and  continued  therein  till  his  ^.  ^"^^^^  ^ 
death ;  that,  for  time  immemorial,  or  by  fome  endowment,  &c.  j^  'y^rkiuiut* 
the  vicars  there  had,  from  time  to  time,   received  and  taken  all  daims  thetltbei 
the  tithes  of  hay  and  grafs,  and  all  other  tithes,  both  great  and  of  hay,  and  aMb 
fmall,  yearly,  except  the  tithes  of  com,  wool,  and  lambs,  and  <«hmithesgrat 
had  alfo  offerings,  duties,  and  oblations,  or  fome  compofition  in-in"tile*  ari^ 
in  lieu  thereof,  of  the  occupiers  of  land  and  the  pariQiioners,  as  of  jKjfhy  MaU 
had  been  agreed  on  ;  that,  for  twenty  years  before  his  deceafe,  »ardf    in    ch« 
the  defendants  had  occupied  farms  and  meadow  grounds,  on  h«n>ictiofCr#w. 
which  they   had  hay,   and  other    great  and  fmall  tithes,  to  ^^^^!^ 
which  he  was  entitled,  but  that  they  refufed  to  pay  the  fame,  on  Sprint* HM 
under  feveral  pretences.     The  bill  therefore  prayed  a  difcovcry  Farm. 
and  fatisfaAion  for  the  fame* 

The  defendant  Wrather  admitted,  that  the  plaintiff's  hu&and  The  ^efendam 
was  vicar  j  that  he  died  in  Septanber   1732  ;  and  that  (he  was  f«»  up  a  modus 
entitled  to  receive  all  the  tithes  of  hay,  and  other  tithes,  great  ?^^**  ***' •■^** 
and  fmall,  except  as  aforefaid,  and  all  dues  and  oblations,  or  ^^    and  fays  he 
fome  compoiition  for  the  fame.    He  alfo  ftated,  that  four  years  paid  the HiteAaie 
before  the  faid  vicar's  deceafe,  he,  the  defendant,  had  occupied  a  all  his  tithes. 
meffuage  called  Spring  Houfe  or  Spring  Hall,  and  feveral  acres  of 
meadow  and  pafture  ground,  iituated  in  Grewellthorpe,  in  the  faid 
parifh  }  that  he  had  alfo  poffefled  feveral  other  clofes  in  the 
laid  pari(h  ;  that  he  had  occupied  three  dofes  of  meadow  and 
pafture  ground  in  jizerley,  in  the  faid  parifh  for  one  year,  and 
one  dole  therein  for  thirteen  years  pail ;  and  that  all  the  fmall 
tithes  ariiing  within  the  faid  townfhip  were  a  demife  to  John  Bart^ 
lettj  and  paid  to  him  and  the  plaintiff's  hufband  \  and  therefore 
he  infilled,  that  there  was  nothing  due  for  the  f^me  in  J^erlej. 
As  to  his  tenements  in  Kirhby  Malzard,  he  faid,that  he  had  yearly 
paid  to  the  plaintiff's  hufband  all  the  tithes  that  were  due  for  the 
fame.   As  to  the  mefiuage  and  tenement  at  Grewellthorpe,  he  ad« 
mitted,  that  he  had,  in  every  year  that  he  occupied  the  fame,  cut 
the  meadow  ground  and  made  the  grafs  thereof  into  hay,  and  inned 
the  fame,  but  knew  not  the  quantities  and  values  of  fuch  hay,  or 
the  tithes  thereof ',  and  he  fet  up  a  modus  of  fix  (hillings  and  eight- 
pence,  payable  for  the  faid  tithes,  which,  he  faid,  he  had  offered 
to.  to  the  vicar,  but  that  he  had  refufed  to  receive  the  fame,  and 
had  filed  his  bill  in  this  court  againft  feveral  of  the  partfhionersi 
that  the  parifhioners  anfwered  the  bill ;  that  the  vicar  declined 
going  on  with  the  fuit,  and  accepted  the  faid  tmdus ;  and  that 
therefore  h^  was  pot  accountable  to  the  plaintiff  for  the  tithes 

of 
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Sati  of  hay  for  GrewMkorfe,  whilft  her  hnfband  was  vicar.  The 
«{«i«5^  defendant  further  alledged^  that  vrhiUl  he  occupied  the  faid 
ftATHBft,  tenements  he  had  duly  paid  her  hufband  all  the  fmsdl  tithes  and 
Ticarial  dues»  but  that  he  could  not  fet  them  forthy  he  having 
paid  them  after  the  fallowing  rates,  viz.  for  a  foal,  (ixpence ;  a 
new  calved  cow,  three  halfpence*,  a  ftript  milked  cow,  one 
penny  ;  and  five  calves,  five  ihillings  ;  more  than  five  and  under 
thirteen  calves,  ten  {hillings  ;  and  an  hen,  (Ixpence;  and 
averred,  that  he  was  not  indebted  to  her  or  her  huiband  at  his 
deceafe,  in  any  fum  whatever,  on  account  of  any  tithes  or  com«i 
poiltion  in  lieu  thereof ;  and  he  infifted  on  the  faid  modus  for 
tithe  hay  in  Grc^elliborpe. 

The  defendant  Bt4ck  put  in  the  tike  anfwer,  and  fet  forth  the 
lands  and  titheable  matters  be  held  in  the  parifli  of  Kirhhy 
Mctlzardy  and  in  the  hamlets  of  Grtwtllthorpe  and  MilUey^  and  fet 
up  the  faid  modus  of  fix  ihillings  and  eightpence,  in  lieu  of  tithe 
hay  in  the  faid  hamlets  or  townfliip  ;  and  faid,  that  the  fame 
was  payable  at  Martinmas. 

Both  the  defendants  denied,  that  any  part  of  the  lands^ 
occupied  by  them,  had  been,  within  time  of  memory,  barren  or 
wafte  ground,  and  fince  improved  and  converted  into  meadowj 
or  that  tithes  in  kind  of  hay  had  been  due  for  the  fame. 

The  canfe  beard.      The  plaintiffs  replied ;  the  defendants  rejoined ;  andwitnefies 

were  examined  on  both  fides  ;  and  upon  hearing  counfel  on 
behalf  of  the  plaintiff,  and  no  one  appearing  for  the  defend- 
ants \  and  reading  an  order,  dated  the  fifth  of  Deamber  lafti 
whereby  they  undertook  to  appear  gratis  at  the  hearing,and  read^ 
ing  the  anfwers ; 

The  titbct  <fe.  The  Coukt  Ordered  the  defendants  to  account  to  the  plain- 
"*  te*^*'-?*'^*^  tiff  (as  adminiftratrix  to  her  hufband)  for  the  value  of  all  tithe- 
^     ^  able  matters  and  things  which  they  had  arifing,  &c.  within  the 

faid  parifh  of  Kirkby  Malzard^  and  the  titheable  places  thereof| 
during  the  time  demanded  by  the  bi}I^  un^efs  caiife  were  ibewa 
^o  the  contrary. 


"^irGiT""'  Save,  Widov^r,  agalnfi  Raynard, 

Torljbire^  Sth  July  1737. 
Th«pWnHffde.  qpHE  plaintiff,  as  adminiftratrix  of  her  hufband,  the   late 
l!!S  in^  the  ^'^^^^  fi^«^  l^cr  bill  againfl  the  defendants  for  the  tithe?  of 

bimletiof  J>«r-  ^^^  parifh  of  Kirkby  Malzardy  in  the  county  of  TorL 
Mi,  Jhgb  Afiffetf  and  Low  Mijes,  in  the  pariih  of  Kitkty  MalttarJ,  in  rtrk/Ure. 

The  defendant       The  defendant  Raynard  anfwered  as  in  the  former  caufc, 
infifts  on  a  MB.  jpjd  f^  forth  the  lands  he  occupied  within  the  hamlets  oiLarUn^ 

4bt$ot^%  a- year 

payable  at  St,  Martw^  to  the  vicar  of  the  (aid  parUb|  in  |iep  of  ti(hc  hay  for   the  (aid  hamlets  and  the 

ancient  in<;loicd  landa  thefof. 

ptlierwife 
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otherwiic  Lavertm^  High  Miffes^  znA  Low  Miffts  \  and  infixed         Sav« 
on  a  modus  of  five  {hillings  in  lieu  of  tit|;ie  hay  in  kind,  for  the         fr<*'^ 
lands  he  held  in  Latton^  payable  yearly  to  the  vicar  of  Kirkhy       *^wa*»- 
JUitlzardf  at  the  feaft  of  Saint  Martin ;  and  the   like  modus  of 
five  (hillings  for  the  lands  in  the  High  Miffes  and  Lo%v  Alijfts 
snd  the  ancient  inciofed  lands. 

The  plaintifi*  replied  ;  the  defendant  rejoined  ;  and  witnefles  Objeftiim  chat 
^ere  examined  on  both  fides ;  and  upon  the  hearing,  the  Jj**  T^thl!^ 
plaintiff^s  counfel  objeAed^  that  the  tfiodtf/eSf  as  fet  out  in  the  *"  ^' 
anfwers,  were  uncertain  ;  the  defendant's  counfel  contended}  that 
the  modufes  were  dated  with  fufficient  certainty  ;  and  the  plain- 
tiff's counfel  replied. 

The  reading  the  depofition  of  John  Wood^  taken  on  the  be-  The  depofitntt 
half  of  the  defendant  Raynardf  was  rcfufed  by  the  Court,  be-  ^7-  f^^mdnat 
caufe  the  faid  John  Wood  proved  another  miodus  than  what  was  ^***  becaufc  it 
alledgedintbeanfwcr.  "ZUJ!^ 

Thb  Court,  .on  reading   the  other  depofitions,   ordered  The  dcfendia* 
Raynard  to  account  with  the  plaintiff  for  the  tithe  hay,  and  other  ^"^^^  ^  *• 
tithes  arifing,  &c.  on  the  lands  by  him  occupied  in  the  parifh, 
during  the  time  demanded  by  the  bill ;  and  made  a  decree  nifiy 
againft  the  defendant  Plumpton. 

The  defendant  Raynard  had  filed  a  crofs  bill,  to  eftabllfli  TSe  defnxfa* 
the  faid  feveral  m9dujes^  againft  the  plaintiff  and  the  vicar  of  file^croiswii 
the  pariifa. 

By  an  order,  dated  the  third  of  D/r/m&rlaft,  upon  the  petition  mA  obtamt  a 
of  Rayaardy  and  upon  his  making  the  ufual  depofit  with  the  re.hearing«nrt» 
deputy  remembrancer,  the  original  caufi  was  ordered  to  here-  <^''««*****^ 
heard ;  and  by  a  fubfequent  order,  dated  the  thirty-firft  of  Both  caufn  tr^ 
January  laft  the  crofs  caufe  was  ordered  to  come  on  to  be  heard  ^*^*<*  ^  «^*^ 
at  the  fame  time  •,  and  the  two  caufes  now  came  on  to  be  ^  ^^  ^* 
reheard  together,  when 

Mr.  Bonbury  objcfted  to  the  caufe  of  Raynard  v.   Save  ObjcQien  ilnt 
being  opened,  as  it  was  not  properly  a  crofs  caufe '^  but  on  read-  |^'J  <»«f««w*««-» 
ing  an   order,   made   the  firft  inftant,    that  the  crofs   caufe  periyao^WL 
ihould  come  on  to  be  heard  at  the  fame  time  that  the  original 
caufe  was  heard,  and  that  the  depofitions  taken  in  the  original 
caufe  Ihould  be  read  in   the  crofs  caufcy  againft  the  defendant 
Save^  faving  all  juft  exceptions,  the  crofs  bill  and  the  anfwer 
to  it  were  opened,  when  Mr.  Bunbury  offered  to  objeft  to 
the  legality  of  the  modus^  without  admitting  the  fa£l  of  it,  but 
Mr.  Bootle  and   Mr.  Wilbraham,  as  counfel  for  Raynard^ 
in  the  crofs  caufe,  objeAed  to  his  fo  doing. 

Mr.  Bumburt,  as  counfel  for  the  defendant  in  the  crofs  it  is  objeatd 
caufe,  then  objected  that  the  crofs  bill  was  defe^ive  for  want  that  the  impro* 

^f  priator  ouglit  co 
bare  beenmsdr 
a  paiC/« 
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Satb        of  proper  parties,  for  that  thtf  impropriator  ought  to  have  been 
mgamfi        brought  bcforc  the  court ;  that  the  plaintiff  was  not  a  proper 
Raymaro.     pcrfon  to  eftabtifh  a  modtts ;  and  that  it  was  not  faid  to  be  '*  oa 
«  behalf  of  hidifclf,  &c/* 

The  Court  being  The  Court  was  of  Opinion,  that  the  impropriator  ought  to 
of  that  opinion,  have  been  made  a  party  to  the  original  bill ;  and  ordered  both 
^2^^*    "*  the  bills  to  be  difmiffed  with  cofts;  and  that  the  deputy  (hould 

repay  Raynard^  or  his  folicitor,  the  ten  pounds  which  had  been 
depoiited  with  him^  purfuant  to  the  order  of  the  third  of  De^ 
cemberm 


Tiiit.  TEtwt  Save,  Widow,  againfi  Lodge. 

IS.  Cxo.  2. 

Torijbire^  2Zth  June  1738. 

Tbe  plaintiflF  T^HE  plaintiff,  as  adminiftratrix  of  her  huiband,  filed  her 
cbims  the  tithes  ^  bill  againft  the  defendant  for  the  fame  demand  of  tithes  ia 
of  Kirkhy  MaL  tj^g  fajj  parifh  of  Kirkby  Malzardy  in  the  county  of  Tork. 

mrd.   Ray  Park,  '^  -^  '  .  ' 

MtadiiigSf  Cleaves^  Merply  CottSf  Low  Clofes,  GrctoeBtborpey  Lagrawu,  and  fmnlaxds* 

The  defendant       The  defendant  admitted,  that  the  plaintiff's  hufband  was 
feys,  that  Rajf  jjj  j^jg  lifetime- vicar  of  the  faid  parifh  ;  that  he  had  been  fo  for 
of^thTabbey^of  twenty-eight  years  ;   and  was  entitled  to  the  tithes  of  hay  and 
FoksttaiMj  and  is  Other  vicarial  tithes  as  his  predeceffors  had  been  \  and  that 
tithe  free  |         he,  the  defendant,  during  that  time,  had  been  owner  and  oc- 
cupier of  feveral  clofes,  containing  ninety-three  acres  in  the 
faid  pariih,  called  Ray  Park,  &c.  and  alfo  of  feveral  other  dofcs 
called  Readings^  fs^c, ;  but  he  denied,   that  fhe  was  legally  en- 
titled to  the  tithe  hay  or  other  titheable  matters  arifing  on  the 
faid  ninety-three  acres,  called  Ray  Park,  or  to  the  tithe  of  hay 
ariiing  on  the  faid  clofes  called  Readings^  C/eaver,  Morphy  GateSf 
or  Low  Clofes  \  for  that  the  ninety-three  acres  formerly  belonged 
to  the  Abbey  of  Fountainsy  one  of  the  greater  abbies,   and  were 
and  Cleava  'm  ^^^^  difchargcd  from  the  payment  of  tithes  at  the  time  of  the 
in  Grnoilitbcrfef  difTolutiou  of  the  faid  abbey,  and  had  never  £nce  paid  any 
and  that  therein  tithes  wliatever,  or  anything  in  lieu  thereof,  to  the  vicars  of 
amx/^of  6s.  8d.  ^^^  f^^jj  parifh  ;  that  the  clofes  called  Readings  and  C/eaves  and 
thc^dthesthnel  o^^^*"  lands  there,  were  dtuated  in  the  townfhip  of  Grewell- 
of }  thorpe^  and  for  tithe  hay  arifing  therein,  he  fet  up  the  faid  modus 

that  lie  had  paid  of  lix  (hillings  and  eightpence  (as  in  the  former  caufe)  payable 
the  tithe  hay  for  j,^  jj^u  thereof,  and  averred  that  the  fame  had  been  paid  to  the 
xS?^''S  plaintiff's  hufband  and  toherfclf  up  to  the  year  173a.  As  to 
and  that  he  was  Morphy  Gates  and  Low  Clofes^  he  faid,  that  nothing  was  due  to 
ready  to  pay  the  the  plaintiff  for  tithe  hay  for  the  fame,  (he  and  her  hufband 
^BKO€^[lMgt4tm  having  been  fully  paid  for  the  fame.  And  as  to  the  clofes  called 
and  Wbiidatidt,    ijjgfafns  and  Whitelandsy  he  faid,  that  he  was  ready  to  pay  the 

value  of  the  tithes  for  the  fame* 

The 
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The  plaintiflF  replied  j  the  defendant  rejoined;  and  witnefles  *ave 
were  examined  on  both  fides  ;  and  upon  hearing  counfel  on  both  Z^'"*^ 
fides  ;  and  the  mafterj  fellows,  and  fcholars  of  Trinity  Collegt^  *^** , 

Camhidge,  hailing  been  made  defendants  to  the  bill,  the  plain-  '^l[!^^^ 
tiff  charged,  that  they,  as  impropriators  of  the  faid    parifh,  madedcfeadan« 
claimed  tithe  hay  arifing  therein  ^  but  which  they,  by  their  an-  difclalm  ^lirigte 
fwcrs,  difclaimed ;  and  on  reading  the  defendant  Lodg/s  anfwcr,  ^®  ****  tiche»«c 
and  a  roll  produced  and  proved  of  the  records  in  his  majeft/s    ^^" 
Tonver  of  London^  dated  the  fifth  of  March j  in  the  ninth  year  ^!|^*^*****°** 
of  Richard  the  Second^  containing  King  Edward  the  Third* s  and 
Richard  the  Second*!  confirmation  of  a  grant  of  feveral  lands 
granted  in  fee  by  King  Richard  the  Ftr/ly  to  the  abbot  and  con- 
vent of  the  faid  monaftery  of  Fountains,  in  the  faid  city; 
a   furvey  ;   the  minifter's  accounts  of  the  lands  and  pofTef- 
fions  belonging  to  the  faid  abbey,  from  the  augmentation  ofiice  ; 
three  receipts  from  P.  Save,  for  the  fix  fiiiUings  and  eightpence, 
in  full  of  thhe  hay  arifing  in  the  faid  townfhip  of  Grewellthorpe, 
dated  the  eleventh  of  November  1708,  eleventh  of  November 
1730,  and  eleventh  of  November   1731,    and  one  from  the 
plaintifiTof  the  tenth  oi  February  1732,  and  reading  the  depofi« 
tions  of  feveral  witnefies, 

The  Court  ordered  the  mafter^  &c.  of  Trinity  College,  to  be  The  iinproiini- 
dlfmifled  with  forty  {hillings  cofts ;  that  as  to  the  plaintiff's  **T  difiniftd 
demands  on  Lodge,  for  the  tithes  arifing  on  the  lands  mentioned  ^**  *f  ^ 
to  belong  to  the  Abbey  of  Fountains,  and  the  tithe  hay  arifing  oa  J*?*  ^  ^^AtM^ 
the  clofes  called  Readings,  Cleaves,  Morphy  Gates,  and  Low  Utfes,  ^^^^^ 
the  bill  be  difmiffed  with  cofis ;  and  that  the  defendant  do  RtadJ!gi4::ka^M»^ 
account  for  the  tithes  arifinj  on  the  clofes  called  Lagrams  and  M^pb^  Gbu^ 
Whitelands,  and  on  Springhall  Chfe  ;  the  confideration  of  cofts  ^^^^^mOcfa. 
as  to  the  tithes  arifing  on  the  faid  clofes  to  be  refer ved  till  after  1^  ^'^^"^ 
tnc  report.  landi  andS/^ii^ 

hall  Cioje^   de« 
creed« 

Fane  agabift  Southwell;  et  e  Contra.  EAiTtiTiRM 

9.  Gbo«  ft. 
Gkuceflerjbire,  20tb  May  ly^^* 

THE  bill  ftated,  that  the  plaintiff  had  been  ever  fincc  the  The  plaintiff,  «• 
year  1726,  and  then  was  feifed  in  fee  of  the  reftory  im-  J^J^JJ^^** 
propriate  of  Henbury,  in  the  county  of  Gloucejier,  and  entitled  to  *-X/2i|"chiTO 
all  the  rectorial  tithes  therein ;  to  a  certain  portion  of  the  tithes  all  tbc'  great 
of  corn  and  hay  in  Cool*s  Marjh\  to  all  the  tithes  of  corn«  tithes  of  the  pa. 
grain,  and  hay,  in  the  tithing  of  Kin^s  Wefton,  in  the  faid  of^the^tkhT^ 
parilh  ;  and,  by  virtue  of  a  leafe  from  the  vicar,  dated  the  feven-  ^rn  and^hay  in 
teenth  of  April  173 1>  to  the  vicarial  tithes  of  the  faid  parifli ;  Ctei^sMarjbiain 
and  therefore,  as  impropriaor  and  leffee  of  the  vicar,  he  prayed  the  tithei  oliooni 
a  difcovery  and  fatisfadtion  againft  all  the  defendants,  for  all  ^<*hay iniax'* 
vicarial  tithes,  and  againft  the  defendant  Bracey,  for  both  ieaS*of*he\r! 
great  and  finall  tithes,  for  the  years  1731  and  1732.  car»  to  all  tiw 

The  ^"****  ^*'*^*'  ^ 
the  pariih. 
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FAKt  The  defendant  Southwell  infifted,  that  no  tithe  for  the  a{tte« 

H*^        pafhupc,  hay,  or  grafs  was  due  to  the  vicar  or  to  hb  leiIee.forthe 
a  e  Contra,      lands  in  the  tiihing  of  Kiffgs  Wejlm* 

The   dcfeiMfant  SmibwtU  fay»,  no  tithes  are  payable  m  King*i  JVtfioniot  hay  and  after^pafitiie. 

The  other  de.  The  Other  defendants  infilled  on  feVeral  modufesy  in  lieu  of 
feidants    nfift  feveral  of  the  vicarial  tithes. 

on  modi^  in  lieo 
of  fmall  tithei. 

The  deiendant  '^^e  defendant  Sracef  ftated,  that  in  the  yeari  1731  and 
^r«r(y  infifts  on  X732,  he  had  no  titheable  matters  in  the  parifh  of  Henhiry, 
Id'm'  f  "'  ^^^f  ''^  ^^^  tithings  of  Redwicky  Noithwick,  and  Stowci,  part  of 
the  dthinKi  of  ^^^^^  lands  were  his  own  property,  and  part  he  rented,  and 
Kiduick  and  ^^^  ^^  ^^^  eooipounded  with  the  plaintiff  for  the  redorial 
Nortbwxk,  and  tithes  of  his  own  lands,  and  for  the  fchool  land,  and  that  he 
M  an  acre  in  the  had  paid  him  for  the  fame,  to  the  end  of  the  year  1731  >  and 

tith.ng  of  sto.  infiftga,  that  in  the  tithings  of  Redwick  and  Nortbnvick,  there 
"Ofukf  in  ueu  of  '     ,         -  rt  ,,,.  ^         ,  /.  '.  , 

grafitobemade  ^^^^  ^  modus  of  one  ihilnng  and  fourpence  an  acre,  payable  to 

into  hay  j  the  impropriator  or  vicar,  in  lieu  of  the  tithes  of  grafs,  to  be 

and  lays,    that  made  into  hay ;  and  ip  the  tithing  of  SUwick  a  modus  of  t\iro 

bewas  under  a  (hillings  an  acre,inlieu  of  the  tithes  of  grafs  to  be  made  into  hay, 

wTThtt^"  ^  "^  *^^^  ^^^^» ^^^^  ^^  ^*^  ^^^  "^  "°"^*^»  ^"'^'  ^^^  ^^^"8  o^^^e  bill, 
and  that  he  had  ^^^^  ^^^  plaintiff  meant  to  difcontinuc  the  faid  agreement  and 
carried  away  his  niethod  of  tithing;  and  that,  before  the  faid  notice,  he  had 
hay  before  the  carried  away  the  hay  which  he  made  on  his  own  land,  in  the 
P**'."**^  Kfve  year  1732,  and  infifted,  that  he  ought  not  to  be  charged  for  the 
iention°to\ake  ^^^^^^  of  his  hay,  wheat,  or  peafe,  in  kind,  but  only  for  the 
his tithesin kind.  ^^^^^  thereof,  according  to  the  agreement. 
Thepiaintiff,  by  The  plaintiff  filed  a  fiippUmental  bill  againft  Southwell,  and 
'^fift'^'T'^''*  made  the  defendants  Wajhorrow  and  others,  parties  thereto ; 
'^  the  cuAom  of  ^^^  ftated  therein,  that  the  occupiers  of  lands  within  the  faid 
tlie  pariHi  the  parifli  and  the  titheable  places  thereof,  had,  by  immemorial 
pariihioneTi  are  ufage  and  cuftom  within  the  faid  parifh,  always  fet  out  the 
^nd  to  snake  tithes  of  hay  when  taken  in  kind  in  dry  hay,  .made  by  the  oc- 
dryhay^and  theft  ^^P'^'^J  *^^  ^^'^  ^  ^^h  cocks  ;  that  hc  and  his  anceftors,  im« 
Co  fet  out  the  propriators  of  the  reAory,or  their  lefiee,  had  always  taken  the 
tithes,  and  that  tithcs  of  hay  in  dry  hay,  or  fome  compofition  in  lieu  thereof} 
he  is  not  obliged  xYu'dX  his  anccftors  had  generally  compounded  forthe  tithes  of  hay, 

S  graft^cock*!"  ^^^  ^^^  ^^^  fometimes  took  them  in  kind,  and  that  then  they 

were  fet  out  and  received  in  dry  hay,  and  not  in  grafs  cocks ; 
that  he  had,  at  times,  compounded  with  the  parifhioners  until 
the  year  1732  $  that  in  that  year  he  took  his  tithes  in  kind,  and 
that  they  then  fet  out  the  tithes  of  hay  in  dry  bay,  and  not  in 
grafs  cocks*,  that  he,  in  1733,  intended  to  take  his  tithes  in 
kind  ;  that  the  defendants  gave  him  notice,  that  they  would 
fet  out  their  tithes  of  hay  in  grafs  cocks,  and  not  in  dry  hay  \ 
that  they  did  fo  accordingly,  and  refufed  to  make  the  fame  into 
dry  hay ;  and  therefore  he  prayed,  that  the  defendants  may 
fet  forth  the  quantities  of  hay  which  they  had,  and  the  values 
thereof,  and  account  for  the  tithes  \  and  that  the  faid  cuftom 
of  paying  the  tithe  of  hay  in  dry  hay  may  be  eftablUhed* 

The 
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-  The  defendant  Wafl)orrow  and  others  denied  the  cuftom,  and         Ith-^it 
hidfted,  that  neither  the  plaintiff*,  nor  his  anccftors,  had  ever  re-    .    ^^^  * 
ceived  the  tithes  in  the  manner  ftated  in  the  btll|  but  that  the      ^  tCmra.  -^ 
latisfaAion  which  had  been  made  to  the  impropriatori  was  not '  '^^  defendant 
for  the  tithes  of  hay,  properly,  faking,  but  for  the  tithes  of  9fyhrrow  de- 
grafs  not  made  into  hay  by  the  occupiers^  but  by  the  impro-  nictthecuftom, 
priator  or  his  ageots.    They  admitted,  that  in  the  year   17321  ^  '*^.  ^^' 
the  plaintiff-  had  taken  the  tithe  in  dry  hay  from.fome  poor  ^  ^  fet"out 
parifhion^rs  who  were  unable  to  conteft.  the  matter  with  him,  their  cithet   of 
but^ha^  they  had  in  the  year  17339  refuiedto  fet  out  the  fame  smts  in    grafs 
in  dry  hay,  in  order  that  the  cuftom,  ftated  in  the  biU,  might  be  ^^  ^^  **»*« 
tried  j  apd  they  ^t  forth  the  <juantities  and  values  oftheir  tithe  [,  to"!^^,^ 
hay  ;  ztid  admitted,  that  thev  might,  inadvertently,  ta  j^  year  into  bay^ 

1 732,  have  fet  out  their  tithes  in  dry  hay. 

The  defendant  Southwell  alio  denied  the  cuftom  of  payixij^  The   defenrlant 
the  tithe  in  dry  hay  made  by  the  occupiers  ;  and  ftated,  that  the  ^'^««/iaiibin- 
plaintiff's  anceftprsi  had  generally  compounded  for  the  titlies,  ^^fojj^'^'j^f** 
but  had  fpinetimes  taken  them  in  kind  \  that  then  fome  of  the  out  his  tithes  in 
parifhioners  i^d  fet  o,ut  their  tithes  in  grafs  cocks,  and  fome  dry  hay,  but  in 
in  dry  hay;  and  that  the  tithes  were  accepted  as  they  were  fet  graf* cocks onlyj 
out«    He  alfo  (tated,  that  the  pjaintiff  had#cpmpounded  with  Hob.  250. 
all  the  pariihioners  for  their  tithes  till  the  year  1732  ;  th^t  in  the  *•  ^^^'  Wnw*. 
faid  year  he  infifted  on  tithes  in  l^ind  \  that  rooft  of  th^m  then  ?^  By^j'j  v  i^^ 
fet  out  theh:  tjthes  in  dry  ^ay,  but  that  the  plaintiif  did  receive  ^i. 
fome  of  the  faid  tithes  in  graf$  cocks  ;  that  in  the  year  1733^  ^^^  ^^^ 
many  of  the  inhabitants  fet  o^t  the  tithe  QjF  bay  io  grafs  cock^ 
^nd  refufed  to  fet  put  the  faipe  in  dry  hay  \  ^nd  that  the  plain- 
tiff's  agent  had  received  from  fome  of  the  p:jir;fliioners  thp 
faid  tithes  in  grafs  Cocks  ;  and  Ee  infifted,  that  none  are  obliged       « 
to  fet  out   their  tithe  hay  in  dry  hay,  but  in  grafs  cocks  ; 
that  the  plaintiff  ought  to  take  the  fame  in  grafs  cocks  only ; 
and  that  ^hofe  panftiioners  who  had  fet  out  the  fame  in  dry  hay 
had  done  fo  in  their  own  wrong ;  and  he  averred^  that  in  the  ^^^    ^    ^ 
year  1733,  ^^  ^^^  ^^^  mowed  any  grafs  in  the  faid  parifh,  tiihes  are  due 
except  in  the  tithipg  of  King's  Wyion^  for  whjck  he  infified  no  ioiKingumpn^ 
tithes  were  due* 

The  plaintiff  file4  4  fpecial  replication  to  the  priginal  ^jnd  The  plaintiff,  by 
jTupplemental  bills,  an4  thereby  waived  a}l  demand  of  vipari^l  ^P*^***   "rt?-" 
tithes,  under  the  leafe  froi^  the  then  vicar  of  the  parifh  \  and  dp^a^**for 
die  defendants  rejoined*  fmau  tith^ 

The  defendants  fVaJborrov)  and  others  filed  a  (fofs  hill  againft  The  d^cndanti, 
•the  pjain'tiff  and  others,  to  eftablifli  the  following  rnodufis,  in  !|y.^J  '^'''ftvcirai 
the  tithings  of  Henhurp  Stotvicky  Redwid^  Northwtck,  and  ^^juftstnlieu  o£ 
Latvrence  Wejlouy  in  the  faid  parifh  of  Ifenbury,  in  lievi  Softer  ofCcrin^t 
of  vicarial  titheS|  vfz^  twopence  a-year  at  JEqfier,^  for  and  fhe  tiihts  cf 
the  Eajcr  offering  of  every  hpufeholdcr  \  t\yopencir  for  ['^^[^^"^{11^^^^* 
his    wifej     and    twopence     for     fach   of     his    houfehold  J"ciwelirihc 

tithlnss  of  Henkury,  Stowick^  Rt^nokk^  Nmbnif'tfki  ^^d  ^^avjrence  Wfi^n  \ 

'^QU  H  B  b  fcrvants. 


^- 


♦.«. 
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Tavm 


(oVTItWKLt  I 


iuA  the  fiime  in 
the   ttthmg   of 

Comftw    Great* 


dndthatinGnM^ 
iw  GreefiiJdthen 
U9modusoii\d. 
a  GOW9  in  lieu 
of  milk  $  and  a 
iiaif  modus  for 
calvei* 


The  impropria- 
tor admits  that 
there  may  be 
modufet  for  fmall 
tithes. 


The  vicar  denies 
the  wfodyt  as  to 
Maftfr  oflferings 
and  fruit  $ 

admits  the  nudus 
as  to  ancient 
gardens,  cows^ 
and  calves , 
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ftrvants,  which  do,  or  ought  torecem  the  communioiii  to  b^ 
paid  in  Eq/lir  Week  \  one  pennyi  for  an  ancient  orchard,  yearly 
at  Eafter^  in  lieu  of  the  tithes  of  all  the  herbs  and  fruit  thereof ) 
threepence  for  every  milch  cow  depafturing  there,  for  the  tithe 
milk  of  every  fuch  cow,  ztEaJier^  and  that  fuch  perfon  is  not  to 
pay  otherwise  any  tithes  for  milk|  butter,  or  cheefe ;  that  if  any 
perfon  fhall  have  fallen  there,  in  any  one  year,  feven  calves,  the 
vicar  to  have  one  calf  and  pay  back  to  fuch  perfon  three  half- 
pence ;  and  if  eight  calves,  to  have  one  calf,  and  pay  back 
one  penny  \  and  nine,  to  have  one,  and  pay  back  one  half« 
penny ;  and  if  ten,  to  have  one  without  paymebt  *;  that  if  anjr 
one  have  but  fix  calves,  or  under  fix,  the  owner  is  only  to  pay 
one  halfpenny  at  Eafler  for  each  calf.  It  alfo  dated,  that  iu 
the  tithing  of  Compton  GrrenfieU^  in  the  faid  parifh,  there  are 
the  feveral  tnodufes  following,  in  lieu  of  vicarial  tithes,  viz.  that 
every  occupier  of  land  in  the  parifli  of  Compton, Greenjicldi  which 
parifli  adjoins  to  Heniury,  holding  other  lands  alfo  in  the 
faid  tithing  of  Compton  Greefifield  (excepting  the  occupiers  of 
certain  lands,  formerly  belonging  to  Mr^  Mallet  and  Mr.  CapU)^ 
ought  to  pay  at  Eaftery  to  the  vicar  of  the  fame  parifh,  fuch 
yearly  offerings,  and  fuch  penny  for  each  orchard  and  garden 
refpeftively,  in  the  fame  tithifag  of  Compton  Grietifieldy  as  before 
mentioned  ;  that  fuch  perfon  ought  alfo  to  pay  the  fame  vicar, 
at  the  fame  time,  at  Edjler  yearly,  three  halfpence  only  for  the 
tithe  of  milk  of  every  fuch  cow  lying  and  feeding  within  the  faid 
tithing ;  and  alfo  for  every  calf  one  half,  or  half  the  value  of  what 
is  payable  to  him  by  cuftdtii  aforefaid,  on  account  of  calves  within 
the  faid  feveral  other  tithings  above  mentioned ;  and  they 
prayed  that  an  iflue  might  be  direAcd  to  try  the  validity  of  the 
laid  modufes. 

Fane,  the  impropriator,  anfwered  the  crofs  bill  and  faid,  that 
he  was  a  flranger  to  the  feveral  modufes  ftated  in  the  bill ;  that 
he  believed  there  are  ancient  modufes^  which  have  been  paid 
for  many  years,  but  whether  for  time  immemorial,  or  without 
any  legal  interruption  he  knew  not }  and  denied,  that  he  in^^ 
fifled  there  are  not  any  fuch  modufes,  or  any  others  fubfifting  in 
the  faid  parifh,  or  that  he  had  endeavoured  to  deflroy  the 
fame,  otherwife  than  by  his  original  bill ;  and  he  infifledon  the 
cuflom  refpeAing  the  tithe  hay.  He  admitted,  that  he  had 
leafed  the  vicarial  tithes  of  the  defendant  Gardener. 

The  defendant  Gardener,  the  Vicar  of  the  parifh,  denied 
the  modus  of  twopence  for  Eajler  offerings,  as  ftated  in  the  bill| 
and  faid,  that  one  fhiiling  for  each  houfeholder  and  his  family, 
had  been  generally  paid,  for  many  years  paft,  as  appears  by  his 
books,  but  that  the  payment  for  the  fame  had  differed.  He 
alfo  denied  the  modus  of  one  penny  for  an  ancient  orchard, 
and  infifled  on  the  tithes  of  fruit  in  kind.  He  admitted  the 
cuftom  (»f  paying  one  penny  for  the  tithes  of  herbs  and  fruhs 

growin^^ 
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growing  in    ancient  gardens ;  of  paying  threepence    for  each         Fahe 
cow ;  one  calf  in  fcven,  eight,  nine,  or  ten,  but  knew  nothmg    ^^^ 
of  paying  any  thing  hack  to  the  owner^  or  that  one  halfpenny      ^^^mnu 
had  conftantly  been  paid    for  each  calf   under  the  number 
of   (even,    but  faid>  that  he  believed  one   penny    had  ftc* 
quently  been  paid   for  the  fame.     He  denied,  that  the  inhabi-  but  not  as   xa 
lants  of  the  parifh  of  Campion  Greenfield^  holding  lands  in  the  ^   ^  «"<* 
tithing  there,  ought  to  pay  three  halfpence  only  for  each  cow,and  c^^^^^^?^^ 
alfo  half  for  each  calf  of  what  is  payable  in  the  other  tithings  % 
tind  iniifted  that  fuch  cuftoni  is  void,  and  contrary  to  juftice. 

The  defendant  the  Bijhop  of  Brijiol,  the  ordinary,  and  the  de*  '^'^^''^ 
fendant  Smithy  who  with  the  defendant  Edwards^  vicrt  entitled  theowwof*he 
to  the  perpetual  advowfonage  of  the  faid  church,  and  who  pre-  advowfon  fub- 
fcnted  the  defendant  Gardener  to  the  vicarage  thereof,  by  their  mit  their  inte* 
anfwers  faid,  that  there  might  be  fuch  modujfes,  as  ftated  in  the  '!.^^'*^  ^^ 
bill,  but  not  knowing  the  fame,  they  do  not  admit  thatthereare  ^  ^""^ 
fucb^  and  fubmit  the  fame  to  the  court. 

The  plaintifis  replied  to  the  anfwers  of  Fane  and  Gardener ;  The  caoieK 
they  rejoined ;  and  fcveral   witneiles  were  examined  in  both  **•*"*• 
caufes  on  both  fides  :  and  now  upon  hearing  counfel  for  all 
parties  j  and  the   defendant   Gardener^s  counfel  admitting  for  Thcvicaradrai« 
him,  as  vicar,  the  feveral  modufes  of  one  penny  tor  every  ancient  ucu   of  herbs 
garden,  in  lieu  of  the  tithes  of  herbs  and  fruit ;  and  of  threepence  firuit,  aad  cow$, 
for  every  cow,  in  lieu  of  tithe  milk,  as  feverally  laid  and  aU 
ledged  in  the  crofs  bill  \  but  controverting  the  modus  of  tithe  «cepting    tba^ 
milk  in  the  tithing  of  Compton  Greenfield  j  in^mptonGrccn. 

The  Court  ordered  an  iflue  to  try  before  a  fpecial  jury,  Aniflucdireaed 
«•  Whether,  or  not,  there  hath  been  an  immemorial  cudom  or  ^  ^*"y»  whether 
««  ufage  within  all  the  parifli  of  Henhury  (except  Cook's  Marjb  lUnb^!^^  J^ 
*«  and  the  tithing  of  Kin^s  Wejlon)  for  the  occupiers  of  land  in  fei  ©ut  their 
•*  the  faid  parifli,  except  as  aforeiaid,  to  fet  out  the  tithe  of  hay  tithes  in  dryba^ 
**  when  taken  in  kind,  in  dryhay  made  by  fqch  occupiers  i'*        **^*"  S'^'^J^  '•^^• 

The  Court  decreed,  that  the  medufes  of  one  penny  for  every  The  modufes  of 
ancient  garden,  in  lieu  of  the  tithes  of  herbs  and  fruits,  and  '^'  ^^  *"  "** 
threepence  for  every  cow,  in  lieu  of  tithe  of  milk,  butter,  and  jj^'a^^/^j 
cheefe,  within  the  feveral  tithings  of  Henbury,  Stowici^  Redwick^  creed* 
Northwci,  and  Lawrence  Wejion^  they  being  admitted  by  the 
defendant  Gardener^  be  confirmed  and  eilablifiied. 

The  Court  ordered  iflues,  as  to  the  Eajler  offerings  and  the  ^^^  L "o  the  ol 
feveral  other  wc^ff/?j  and  cuftomary  payments  in  the  crofs  bill  iherjBMj«/«. 
mentioned. 

The  cofts,  and  all  further  diredtions,  to  be  referved  till  after  Thecofta^w^ 
the  trials  fhall  be  had, 

A  trial  was  accordingly  had  on  the  cuftom  of  fetting  out  the  ^^^  |^^  ^^^^» 
tithe  hay,  in  which  a  verdict  was  given  {QtFane\  and  the  plaintiff's  ^^  \^  ^  Uxt^ux. 

B  b  a  couafclj  in  dry  ba^  I 
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Fan*         counfel,   in    the    crofs  caufe,  informiflg  the    court,    that  the 
^^"fi         parties  did  riot  proceed  to  trial  on  the  modufes  fet  up  in  the  crof» 

^J^J^ '    ^^*^>  ^"^  ^^^^  ^*^^y  ^^^  ^^^^  ^°  *"  agreeu^nt  with  the  vicar 

.         touchinc;  all  their  demands  by  the  bill, 
and  at  ro  the  o-  o  ' 

th«rdifpuced«*.  On  the  eleventh  of  2V(?v/'/w^d»r  1736,  upon  reading  the  decree 
w!™:*^ «»^*T  ^^^  ^^^^  verdict  for  the  tithe  hay  \  and  on  hearing  counfel  fof 
grcemcnt.  all  parties  i 

The  Court  de-  The  Court  decreed,  that  the  immemorial  ufage  orcuftom 
crce  the  tithes  of  within  all  the  faid  parifh  of  Hcnhury^  excepting  Cook's  Marjb 
]^*-i^^^/Ud  ^"^  ^^«  ixiKing  of  King's  IVefton,  for  the  occupiers  of  land  in 
Kirt  J  JVefiun ;     tlic  faid  parifli,  except  as  before  excepted,,  to  fet  out  the  tithe 

of  hay,  when  taken  in  kind,  in  dry  hay,  made  by  fuch  occupiers, 

be  confirmed,  eftablifhed,  and  obfervcd  for  the  future  in  the  faid 

and   order  the  parifh;  thwit  the  defendants  to  the  fupplemertal  bill  do  account 

defendants     to  f^^  ^\^^  jj^j^g  ^f  j^^y  according  to  the  faid  cuftom,  wirh  cofts 

hav^accord^inRly  ^^  ^^^  ^"^  *"  ^^^^^  COurt  on  the  faid  fupplemenial  bill\  THAT 
The  medudi  of  the  defendant  Brafey  do  likewife  account  for  the  reflorial  tithes 
IS  44.  and  as.  as  demanded  by  the  original  bill^  vrith  cofts,  for  and  in  refpcft  of 
in  lieu  of  tithe  ^j^^  f^j^  great  tithes  ;  THAT  the  original  caufe  be  continiicd  in 
Thc'**crofr*^bUl  ^'^^  P^per  till  after  the  report ;  a  nd  that  the  crofs  bill  as  to  the 
difmiffcd  wlih  defendant  Fane  be  difmiffed,  with  cofts,  for  and  in  refpe«!t  of  tithe 
coft«»  as  to  the  hay,  and  without  cofts,  as  to  all  other  matters. 

tithe  hay. 

Tlie  fmall  tithes       As  to  the   defendant  Gardener^  the  vicar  of  Henburjy    the 

dccrct  dpurfuant  counfel,  as  well  on  the  part  of  the  plaintiffs  in  the  crofs  caufe, 

toiheagrcetncnt  ^3  pf  ^\^q  defendant,  confenting  and  admitting  that  there  wCTC 

.  ^^."^*^  '^^^'  in  the  tithings  of  Henbury^  Stowick,  Redwick^  Norihivick^  Law* 

rewe   Wejlon^    and   Compton   Greenfield  in    the   faid    parifh,  the 

feveral  modufes  of  one  penny,  payable  yearly  at  Eajler^  for  every 

ancient  orchard,  to  the  vicar,  as  a  modus  for  all   manner  of 

fruits   arifing   thereon  ;    and   the   cuftom    of    tithing    calves 

in  the  faid  tithings  of  Henbury^  Siowicky  Redwick^  Norihivtck^  and 

Lawrence  Wejion  \  and  alfo  the  modufes  payable  in  the  tithing 

*  of  Compton  Greenfield^  of  one  penny  for  every  ancient  orchard  \ 

and  one  penny  for  every  ancient  garden,  in  lieu  of  tithe  fruit 

and  herbs,  as  in  the  faid  crofs  bill  is  mentioned ;  and  the  faid 

plaintiffs   waiving  the  trial  at  law,  it  is  ordered    by  the 

and  the  feveral  CoURT,  by  the  confent  of  the  plaintiffs  in  the  qto^%  caufe,  and 

mc^«/^ieftabU/h-  j^c  defendant  Gardener y  the  vicar,  as  far  as  in  them  lies,  that 

^^'  the  fame  be  confirmed  and  eftabliihed;  and  by  the  like  confent 

that  the  crofs  bill,  as  to  offerings  throughout  the  faid  tithings 
except  an  tot  h?  and  as  to  the  Viod'fes  of  tithe  m'«lk  and  calves  in  Comptcn^  be 
tithe  niiik  and  difmiffed  as  againft  the  faid  defendant,  without  cofts  ;  and  that 
S^Ti'lf''"^"''  each  party,  in  all  other  refpedls,  fhall  pay  his  own  cofts. 

Ja,  Reynolds. 
Law.  Carter* 
Wm.  Thompson. 
Wm.  Fortescuk. 

COLCHJEsrER 


DURING  THE  REIGN  OF  GEORGE  THE  SECOND.  373 


Colchester  ap'ainj  Rvssell.  Bastb.Tmm 

Gloure/ier/Iiire,  I'jth  May  1736. 

•irHE  plaintiiT  was  an  inhabitant  and  occupier  of  lands  in  the  The  vicar  of 
*  parifh  of  IVeJibtiry^  in  the  comity  of  Gloucefler^  and  the  IVefihu^jy  m 
defendant  was  vicar  of  the  faid  parifh.  The  obje6l  of  the  bill  ^^'^'ctfierjbin.'n 
was  to  cftabiifh  the  following  modufes^  First,  one  penny  for  ^S^a*"elV  tor 
every  ancient  gaf  den,  at  Eajler  ycarljr,  or  fo  foon  after  as  de-  every  anc.enc 
mandcd.  Secondly,  one  penny  for  every  milch  cow  kept  and  garden,  in  iicu 
dcpaftured  therein,  at  Enjler  yearly,  in  lieu  of  tithe  tnilk  of  **'^'''^*'^'"'^*"^ 
fuch  cow.  Thirdlt,  one  halfpenny  for  every  calf,  weaned  every*  cow  '?n 
and  bred  up  in  the  parifh,  in  full  for  the  tithe  of  fuch  calf,  licuoftiihcmilk- 
Fourthly,  fivepence  a  pipe  for  all  fruit  made  into  cyder,  and  andio5d  a  pipe 
fo  after  that  rate  for  a  greater  or  lefs  quantity.  ^^  cyder,  jn  iicu 

**  .        of  the   titht;  of 

The  v'jar  denied  the  tnodufes^  and  infilled  on  tithes  in  kind,      «*»«  apples    of 

whichitismadc; 

The  Court  difmiffed  the  bill  with  cofts,  as  to  the  modus  for  but  he  is  entu 

cvery  calf  weaned  and  bred  up  in  the  faid  parifh.  ^'^^  ^  *^^  ^''^^' 

'         •  '  *^  of  calves  in  Kii'ci. 

As  to  all   the  other  modufesy  iflues  were  dire^ed  to  try  the 

fame  as  laid  and  alledged  in  the  bilh 

The  validity  of  the  three  feveral  modujes  was  accordingly 
tried  by  a  fpccial  jury,  and  a  verdidl  was  found  for  the  plaintiff 
but  on  the  ninth  of  Nqvember  1736,  the  Court  directed  a  new 
trialf  on  the  iirft  and  third  ilTues,  upon  payment  of  cofts. 

The  Court  eftablifhed  and  confirmed  the  modus  of  one 
penny  for  every  jnilch  cow  depaftured  in  the  parifh,  in  lieu  of 
the  tithe  milk  of  fuch  cow,  and  ordered,  that  the  fame  be  ob- 
fcrycd  in  the  faid  parifht 

A  new  trial  was  accordingly  had,  oq  the  firft  and  third  iffUes^ 
and  another  verdift  given  for  the  plaintiff. 

The  Court  thereupon  confirmed  and  eftabliflied  the  modufet 
for  the  garden,  and  the  pipe  of  cyder,  as  laid  and  alledged  in 
the  bill ;  and  ordered  that  the  fame  be,  for  the  future,  ftriftly 
obfcrved  in  the  faid  parifli« 

Steers,  Widow,  jg-^?/^  Brassier,  Tai».  tirm, 

Kent,  2\Ji  July  1736. 

'THE  bill  ftated,  that  the  plalntiflF's  hufband  was  fcifcd  in  fee  ^^  improprU- 

•*    of  fome  part  or  ilharc  of  the  reftory  of  Wejlerhamy  in  the  tor  of  ir^jierUm 

county  of  Kent,  and  of  all  the  tithes  of  corjji  and  grain  arifing  in  Kent,  and  nof 

•  the  vicar,  is  cn« 

titled  to  ih«  tithes  of  tare*  cut  green,  and  jiven  to  cattle,  0(  cut  green  and  lorreAcd,  and  made  inf 
win(er  fodder  in  the  nature  of  hay. 

B  b  J  «po^ 
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STtcit       upon  the  farm  called  Court  Lodge  Farm  (a) ;  and  that  being  to 
^g^fft        feifcd,  \n  April  17^1  he   made  his   will,  and  devifed  to  the 


plaintiflFhis  intereft  therein  ;  that  he  foon  afterwards  died  ;  and 
that  (he  had  thereby  become  entitled  to  the  faid  tithes  of  com, 
and  had  ever  iince  his  death  taken  the  fame  in  kind,  or  received 
fome  compoiition  in  lieu  tbetedf,  except  for  the  tithes  of  tares 
'  .  as  hereafter  fet  forth }  that  the  defendant  Brqffter  had,  for  feveral 

years  paft,  occupied  feveral  acres  of  the  faid  farm  )  that  he  had 
fowed  part  thereof  with  tares  or  vetches,  and  had  cut  fome  of 
them  green  and  carried  them  otf  to  feed  his  horfes  with  ;  that 
he  had  cut  the  other  part,  and  made  the  tares  into  dry  and 
winter  fodder,  but  had  not  fet  out  the  tithes  thereof,  dr  com- 
pounded for  the  fame*  The  bill  therefore  prayed  a  difcovcry 
of  thq  number  of  acres  he  had  fowed  with  tares  ;  how  many  he 
had  cut  green  and  carried  off  to  feed  his  cattle  with  ;  and  how 
many  he  had  cut  and  made  into  dry  winter  fodder  ;  and  what 
the  value  of  the  tithes  thereof  amounted  to ;  and  that  the 
defendant  Lfwisy  the  vicar,  may  fet  forth  whether  he  claimed 
any  and  what  right  to  the  tithes  of  the  faid  tares. 

Sec  HodgfMi  V,       The  defendant  Braffier  faid,  that  he  occupied  feveral  acres  of 
Smith,antea»i.  l^xiA  part  of  Court  Lodge  Far  my  and  had  fowed  the  fame  with 

tares,  part  of  which  he  had  cut  green  to  feed  thofe  cattle  with 
which  he  kept  for  the  plough  \  and  that  he  had  not  fet  out  the 
tithes  thereof,  becaufe  no  tithes  of  tares  when  cut  green  to  feed 
cattle  of  the  plough  with  had  ever  been  paid  or  demanded  in 
the  pariih  ;  that  he  had  cut  the  reiidue  of  the  faid  tares,  and 


{a )  In  Hilary  Tcttn,  4  Geo.  1.  the  adftiittcd  the  fcifm   of  the  teftator  \ 
caufe  of  Walraven  v.  Becicit  and  others  that  he  had  made  his  will,  and  dcn'fcd 
cahie  before  the  court,     'i'hc  bill  ilated,  the  lands  as  fiated  in  the  bill ;  but  thcj 
that  T.  Weymarky  deccafed,  was,  at  his  dcnifd,  that  theplaintiOs  were  entitled 
death,  fcifed  in  fee  fimple  of  lands  part  to  the  (aid  tithes,  becaufe,  as  the  tcftator 
ni  Court  Lodvre  Farm^  and  of  the  tithes  was  fcifed  of  the  faid  lands  and  tithes^ 
of  com    and    grain    yearly   growing  the  tithes  had  either  merged  by  unity 
thereon ;  that  on  the    29th  of  AuguS  of  poiVcflion,   or  had  pa  (fed  to  thcni, 
1711,  he  made  his  will,  and  devifed  to  the  dcfcndants^by  the  tci^ator's  wilL- 
thedefendantf;,  histhreegrandchiidren.  The    Court    ordered    the    bill  to   be 
the    feveral  eftatcs  in  the   parifli   of  retained,  and  ^avc  the  plaintiffs  liberty 
Wejlerham^  Called  Ctnyard  Hilly  Lamh*  to  bring  an  ejectment  againft  the  dc« 
/;//  Fields y  Park  Fields  Hop  Garden  Field^  fendants  to  try  their  right  to  the  tithes, 
the  Upper  Lefrggj  Moftland  Coppice^  and  An  cjetftment  was  accordingly  brought; 
Siipyard  FielZ,  to  hold  to  thcni,  their  and,  after  a  very  long  hearing,  a  vcr- 
hcirs  and  affigns,  equally  ;  that  he  alfo  didlb  was  given  for  the  plainti&    The 
devifed  to  the  plaintiff, Af^r^jy  Iftymarky  Court,  on  the  caufe  coming  on  for  far- 
his  daughter,  and  her  heirs,  ail  his  other  ther  dire«5lions,  decreed,  that  the  plain* 
eilates  ;    that    he    died    in   November  tiff's  right  to  the  tithes  be  eflablifhed ; 
171 1  :  and  that  the  plaintiff,  who  had  that  the    defendants  (hould  pay  th« 
married  Mercy  Weymark^  was  thereby  cofts  at  law  only.  J  and  that  they  fhould 
become  entitled  to  the  tithes  of  corn  account  for  thic  tithes  of  all  the  corn 
and  ,grain  arifing  on  Ctfwr/ Zodfg'^ /Vrrm ;  and   grain  which  had  arifcn  on  theif 
and  prayed  that  the  defendants  might  lands  lyin^  in  tlie  faid  parifli. 


account  for  the  fame.    The  defendants 


bad 
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Bid  made  them  into  dry  fodder  in  the  nature  of  hay  5  that  he       8tim« 
had  fct  forth  the  tithes  thereof,  and  had  given  the  plaintiff     ^  *i^ 
notice  thereof*  but  that  fhe  had  refufed  to  take  the  fame  away  ;  -" 

and  that  the  vicar,  he  believed,  took  them  away*  He  denied 
tliac  he  had  ever  pretended  tliat  the  tithes  of  tares  in  the  pariQi 
belonged  to  the  vicar  }  and  faid,  that  he  had  never  known  that 
tares  cut  green,  and  harveded,  and  made  into  dry  fodder^ 
had  paid  tithes,  or  that  the  fame  had  ever  been  demanded  by 
the  imfpropriator,  or  that  any  payment  had  been  made  in  lieu 
thereof. 

The  defendant  Lewis  faid,  that  he  had  been  vicar  of  the 
parifh  for  twenty-nine  years  paft,  and  was,  as  fuch,  entitled,  b^ 
an  endowment,  to  all  fmall  tithes,  and  to  the  tithes  of  hay  ; 
and  that  if  any  tithes  were  due  for  tares  cut  green,  the  fama 
belonged  to  him,  they  being  in  the  nature  of  herbage  or  agift« 
ment  tithes  ;  and  being  endowed  with  the  tithes  of  hay,  he  was 
alfo  entitled  to  the  tithes  of  tares  cut  and  made  into  winter  fod<* 
der. 

The  plaintiff  replied;  the  defendants  rejoined  )  andwitneflef 
were  examined,  except  on  the  part  of  the  vicar  |  and  upoa 
bearing  counfel,  and  on  full  debate  ; 

The  Court  ordered  Brajper  to  account  for  the  value  of  the  BiitfeeHa3fM#; 

tithes  of  thofc  tares  which  he  had  cut  green  and  fed  his  cattle  I>owfe,    Biiiib« 

with  ;  and  the  vicar  to  account  for  the  value  of  the  tithes  of  the  ^2^^^^^^ 

tares  which  Braffier  had  cut  and  made  into  dry  winter  fodder,  ^%i^  I'wtti 
and  which  the  vicar  had  carried  away  )  the  defendants  to  pay 
the  plaintiff  her  cods. 

The  deputy  reported,  that  there  was  due  from  BraJJter  eight 
(hillings  for  tares  cut  green,  and  from  the  vicar  fixteen  {hillings 
for  the  tares  he  had  carried  away  ;  and  on  the  fixteenth  otjun^ 
^737i  ^^  report  wiis  ratified  and  confirmed. 

Ja.  Reynolds, 
Law.  Carter. 
Wm,  Thomson* 

Wm.Fortescue.   . 

Fletcher  agatnft  Ryb,  ^■«'  Timj 

^     '^  XI.  Gio.a« 

N^rthav^tanjbiri^  ^h  July  I737« 

^HE  vicar  of  Blahejley,  in  the  county  of  Northampton^  claimed  The   vkar    c? 

-*    the  vicarial  tithes  oiRirhy  Fklds  and  New  Clofe  for  the  year  ^^^»       M 

1 73 1,  and  ftated  the  caufe  oiPettifer  v.  reman  in  the  year  1698  ^"^^^^^^^ 

imaU  tithes  of  Kirhj  FUUt  and  New  Chfi  in  Uod» 

fi  b  4  for 


S7<5 
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for  the  tithes  of  the  fame  lands,  on  which  a  trial  was  had^  and  the 
tithes  were  decreed  {a). 

The  defendant  Colrflan  faid,  that  he  had,  for  ftveral  years  paftt 
I'ented  part  of  Kirby  Homeward  Field  and  Kirby  Holm^  which 
Were  called  Kirby  Fields ^  the  ^ipw  Chfe^  the  -ffor/f  C/^,  and  the 
Nether  Holme  or  JCrV^y  Holme  j  that  the  faid  Kirhy  Holme  and 
^/Vij^  J'V^W  were  part  of  the  eidate  of  the  diffolvcd  hofpital  of 
Saint  John  of'Jtrufalem^  and  as  fuch  by  law  exempted  from  the  ^ 
payment  of  'tithes. 

The  defendant  Rye  faid,  that  he  had  been  feifed  in  fee  of  a 
clofe  of  pafture,  called  the  Upper  Ground^  a  fpiney  or  coppice 
wood  and  a  clofe^  called  the  Stripe  rfa  Lane  and  the  Spare  Ground^ 
the. fame  being  part  of  KirbyHomeward Field^znd  alfo  o£ RamChfe. 
and  Afan  Meadf  divided  into  three  parts-,  all  whxcii  he  own^ 
werf  part  of  Kirby  Fields^  and  iniified  that  they  were  part  of  the 
pofleffions  aforelaidi  and  as  fiich  exempted  from  the  payment 
of  tithes. 

The  other  defendants  put  in  the  like  anfwer,  and  faid  that 
<hcy  were  tenants  to  the  defendant  Rye^ 

'  The  pfaintiflfs  counfel,  on  the  heai^ing  of  the  caufe,  objcftcd, 
that  the  exemption  or  difchargc  from  tithes  infifted  on  by  thrf 
defendants  was  not  fully  and  rightly  laid  ;  and  the  plaintiff's 
title  being  admitted  by  the  defendant's  counfel ; 

The  Court,  on  reading  the  proofs,  ordered  the  defendants 
to  account  for  the  vicarial  tithes  ariiing  on  Kirby  Fields  and  Nevr 


(a)  On  the  4thof  July  1699,  Trinity 
Term,  ]  i.  Will.  3.  Pettifer,  then  vicar 
of.  Blake/In^  in.^e  county  of  Nortbemj)' 
tMy  61ed  hit  bill  in  the  court  of  exche- 
i^uer  againft  Ywitattttc\9\ip\n^  the  tithes 
jof  Klrky  lulJt  and  New  Clofe.  '1  he 
3efen<]ants  admitted,  that  they  were  in 
pod'eilion  of  the  faid  fields  and  clofe  ;' 
and  infilled,  that  the  faid  lands  were 
parcel  of  the  poifellions  of  the  hofpital 
and  priory  of  &t.  J^n  of  JervfaUm  ; 
that  on  the  diffoliition  'pf  the  faid  priory 
in  31.  Hen.  8.  the  priori  or  the  prior 
and  convent,  were  m  poifeflion  of  the 
faid  lands,  and  then  held  them  tithe 
free  ;  that  the  faid  lands  had  been  held 
tithe  free,  while  they  remained  in  the 
bands  of  the  crown,  and  in  the  hands 
6f  the  patentees  of  the  crown  from  the 
time  of  the  &id  diflblution  to  the  filing 
of  the  faid  bill ;  and  that  no  tithes  in 
kind,,  or  any  thing  in  lieu  thereof,  had 
ever  been  paid  for  thf  m. — Tii  r  Coort, 
on  reading  a  deed,  dated  the  ninth  of 
February  1693,  between  J.  IVatu  and 
the  plaintiff ;  an  enrollment  of  a  patent 
bom  ^uen  Mxaittk  to   T.   fVatU  \ 


a  pardon  of  alienation  of  Eafler  Tenui 
in  the  twciity-fecond  year  of  Jama  tie 
Fiyji ',  directed  an  ilfue  upon  the  flatote 
a.  ^  3.  £d'w,'€.  c.  13. ;  the  only  qnef- 
tion  on  the  trial  tg  be,  **  Whether  the 
«  grounds,  called  Kirhy  Fields  and  AVw 
*•  Chfij  be  difcharged  from  the  pay- 
"  mcnt  ot  tkhes,  or  npt."  A  trial  ww 
accordingly  had,  and  the  jury  fouod| 
**  that  the  faid  grounds  arc  hot  di^ 
**  charged  from  tithes,  but  fubjed  to 
«*  the  payment  thereof."  The  defend- 
ant applied  for  a  new  trial,  which  was 
refnfed  ;  the  Judee  who  tried  the  caufe 
being  fully  fatisned  with  the  verdid  ; 
^nd  the  defendant,  on  the  caufe  coming 
on  for  further  <$redlions,  was,  on  the 
eighth  of  February  1699,  decreed  to 
at^count  for  the  values  of  the  tithes  de- 
manded by  the  bill.  The  deputy  re- 
ported, that  forty.four  ponndt,  (even 
ihilliogs,  and  tenpence,  were  d^efp< 
the  tithes  of  five  years ;  and,  on  the 
twenty-fourth  of  Odober  1700,  the 
report,  withont  exceptions,  was  can; 
finned. 

Clefi, 
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CWe.    The  deputy  made  his  report,  dated  the  twelfth  of  Julf     F&BTCNza 
lifL  whfch,  on  the  twcnty-iath  oiOQoier  17381  was  confirmed        yw* 
witkcpfts.  ^^»- 

•    MfiRfeDiTit  dp;amft  BLAsHt^iEtD  ;  ^t  ^  Contra.        T«ih.  Tum, 

^  II.  Gxo.a. 

Radtmfi»ire^  2jti  June  .1737. 

*TpHE  rcftor  of  Blethvaughy  in  the  county  of  Radnor^  claimed  The  ownen  of 

'■'     all  the  great  and  fmall  tithes  of  Mo?iaughton  Farm  and  part  M^natighton 
^f  Cocdy  Myd  Common.  t^'T%lT 

The  defendant  faid,  that  he  occupied  Monaughi'fs  Meffuage^  vaagh^  in  JW- 
part  of  which  lay  in  the  parifli  of  Blethvaugb  and  part  in  Llan^  JJ^'^^  P^{[  ^^ 
guUlo ;  and  he  fet  up  a  modus  pif  ten  pounds  a-year  payable  to  the  year,  by  hatfl 
plaintiff  in  lieu  of  tithes,  offeringS|  and  oblations.  yeartypaymentsy 

W.  Chaffy  the  landlord  of  the  farm,  filed  his  bill  againft  Mere*  Cbrtftmrns^  to  the 
llUb  and  Bla/bfieldy  dating,  that  he  was  feifed  in  his  deni^ne  as,  of  fee  reaor  of  the  (aid    . 
of  and  in  the  lordftiip  of  Blethvnugh^  and  of  the  manfion-houfc  pariAi»nU«uo^ 
called  Afonaughton,  with  the  lands  thereunto  belonging  5  and  that  ,ftc!fj5la"V^nc 
he  had  demifed  the  fame  to  the  defendant  Blajbfeld^  and  he  fet  onthcfaidivm« 
up  the  faid  yearly  payment  of  ten  pounds  in  lieu  of  all  tithes  in 
ktnd^  oblations,  and  offerings,  arifing  from  the  faid  mefluageji 
lands,  and  premifes,  as  payable  by  the  occupier  or  occupiers 
thereof  ;  and,  averring  that  no  tithe  in  kind  had  ever  been  paid 
for  the  fame  in  the  memory  of  man,  prayed  that  the  iud  modu^ 
might  b^  cfta|>liih^..  - 

The  defendant  Blajhjield  admitted,  that  the  modus  had  always 
been  paid  till  the  defendant  Meredith  refufed  ^o  accept  the 
fan^ew ' 

The  defendant  Meredith  did  not  admit  the  modus  ;  and  faid« 
that  he  had  heard  that  the  faid  fum  had  been  paid  to  his  prede- 
pcfiors  ;  but  that  the  ground  called  Cocdy  Monock  did  not  bdoi^ 
to  Al&naughton  ;  and  iniifled,  that  tithes  in  kind  ought  to  be  paid 
for  the  fame,  as  well  as  for  the  eflate  at  Monaughton^  and  alfo 
for  a  parcel  of  land,  called  Smithes  Qre^n^  lately  in^lofed  and  held 
by  £tajbfield. 

The  Court  direfted  an  iflue,  •'  Whether  or  not  there  is, 
«  and  hath  been,  a  cuftom  beyond  the  memory  of  man,  that  all 
<*  and  every  the  occupier  and  occupiers  of  the  capital  mefluage 
<<  or  tenement,  and  manor -houfe,  called  by  the  name  of  Mo^ 
<«  /taughton,  with  fuch  parts  of  the  lands  and  grounds,  with  the 
<<  appurtenances  thereto  belonging,  as  lie  in  the  parifh  of 
«<  B/ethvaugJj,  have  paid,  or  ought  to  pay,  and,  whether  there 
«  hath  been  due  and  payable  yearly,  at  or  upon  the  twenty- 
*«  fourth  day  of  June  and  twenty-fifth  of  December ^  or  fo  foon 
"  afterwards  as  the  fame  has  been  demanded,  to  the  reAors  of 
<'  the.  rectory  of  Btethvaugh  aforefaid,  or  their  lefiee  or  leflces  for 

«.  the 
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MKmiDiTfc  #<  the  time  being,  the  fum  of  ten  pounds,  and  no  more, 
BftAs?]riiLo  I  **  ^^  ^^^  ^"^  equal  portions,  for  and  in  lieu  of  all  tithes  in 
^TcoiJa.  •«  kind,  oblations,  and  oflFerings  5  and,  whether  the  faid  fum  of 
^  ten  pounds  has  been  conftantlyi  and  time  out  of  mind,  taken 
««  and  accepted  by  fuch  reftors  of  the  faid  reftory,  their  Icffec  or 
<<  leflees  for  the  time  being,  as  a  modus  for  and  in  lieu  of  all  the 
^<  titl^es  whatfoever,  and  all  the  oblations  and  offerings  growing 
«*  or  arifing  from  the  faid  capital  meffuage,  lands^and  premifes, 
•<  or  due  or  payable  by  the  occupiers  or  occupier  thereof  j  and, 
<<  whether  no  tithe  in  kind  hath  been  paid  for  any  mattery 
<«  ariiing  upon  the  faid  premifes  within  the  memory  of  man  ?** 

The  ifiiie  was  accordingly  tried,  and  a  verdict,  on  full  evi- 
dence, given,  that  there  was  and  had  been  fuch  modus  paicf  and 
accepted  in  the  manner  as  fet  forth  and  iniifted  on  in  the  crol^ 
bill. 

The  caufes  caipe  on  for  further  directions  on  the  twenty- 
eighth  of  June  1738 ;  and  upon  reading  the  pojiea  of  the  ver- 
di£t,  with  the  indorfement  thereon  relating  to  the  common  of 
pafture  called  Cocdy  Monock  having  been  fed  and  depaftured  by 
the  cattle  of  other  occupiers  of  land  within  the  parifh  of  BUtih' 
vaugh^  as  well  as  the  occupiers  of  the  faid  Monaughton  Farm  j 
9nd  on  hearing  counfel }  and  on  fiill  debate  of  the  matter  \ 

The  Court  ordered  the  original  bill  to  be  difmifled  with 
cofts  ;  AND  THAT  the  modus ^  as  herein  before  and  in  the  crofs 
bill  fet  forth,  be  eflablijfhed,  with  cofts  both  at  law  ^pd  lA 
equity* 


Thin.  TiiM,  HiLLS  agatnfi  BagnalL, 

1 1,  Geo,  %, 

Kent^  \6tbjune  1737, 

The  redor  of  'TP  HE  plaintiffs,  as  owners  and  occupiers  of  lands  in  the  parl/h 
fritten^ew,  in  ^  of  Frtttenderty  in  the  county  of  Kent^  ftated,  that,  by  immC'» 
^Mi^ohl^s  "^^"^*  cuftom,  there  had  been  paid  by  half- yearly  payments,  at 
c>f4d.anacrefor  Michaelmas  and  Lady  Day^  to  the  reftor  of  the  parifh,  by  every 
aU  lands,  except  Occupier  of  lands  therein  (except  woodland),  fourpencean  acre 
woodlands,  in  as  a  modus  in  lieu  of  tithe  bay,  grafs,  and  pafture,  and  all  fmall 
^fw2&*h*  **«!?  ^*^^^  (except  flax)  yearly  arifing  upon  their  lands,  asi  after 
tuS^d^lhSl  ^^^  ^^^  for  a  greater  or  lefs  quantity  of  land, 

fla35.  *  The  reftor  faid,  that  he  had  purchafed  the  perpetual  ad vowfon 

of  the  faid  reftory,  and,  denying  the  faid  ntodu^y  iniifted,  that  he  is 
entitled  to  all  fmall  tithes,  and  to  the  tithe  of  hay  and  paftuiQ 
yearly  ariiing  therein,  in  kind. 

The  Court,  upon  hearing  counfel  on  behalf  of  the  plaintiffs, 
and  no  one  appearing  for  the  dcfendantj  confirmed  and  cila* 

bliihc4 


During  the  reign  of  george  the  second*  37^^ 

blifhed  the  faid  mddui  ^  and  od  the  twenty^feveiith  of  OSober       H^^t-^ 

2  7  a  7,  the  decree  was  madj^  abfolutc^  ^^tf^^ 

Law»  Cakteiu 
Wm.  Thomson* 

Wm.  FoRTESCUBf 


Talbot  flp-tf/;j^  Salmon.  ^«»*-  t«««j 

ti.  Oia  s» 

Chejinre^  ZOibJuni  1 737* 

•T^HE  bill  ftated,  that  the  Bifbop  of  Litchfield  and  Coventry  bcbg  The  bllhop  off 
•*'    fcifcd,  in  right  of  his  biftiopric,  of  the  reftory  impropriate  ^'''¥e^andG*- 
of  H^yiorihry,  in  the  county  of  Chefbtre,  by  indenture  of  leafe,  te^^'IS^ 
dated  the  twenty- feventh  of  April  1726,  granted  and  demifed  hay  arifing   in 
to  Sir  y.  Letghton  one  moiety  of  ahoufe>  barn^and  croft  therein^  Hie  hamlets  of 
and  alfo  all  the  tithes  of  corn,  grain,  hay,  and  pulfe,  growing  <^i>»itm,BUKkmm 
within  the  townihips,  villages,  and  hamlets  of  Charlton^  Blacken-  tu^;,*^o^SS^ 
kamy  (sfc.  within  the  faid  parifh,  to  hold  to  him  and  his  heirs  for  M^iS  of  i!^*«t. 
three  lives,  at  a  certain  yearly  rent  ;  that  the  fame  were  mort-  ivry,  in  Cb^in^ 
gaged  by  Sir  Edivard  to  B.  Hoare^  whofe  title  thereto  becoming 
abfolute,  the  plaintiff  purchafed  the  fame  of  him  by  indentures 
of  Icafe  and  releafe  dated  the  twenty*fixth  and  twenty-feventh 
of  March  1734,  and  thereby  became  entitled  to  the  premifes 
and  to  the  tithes  of  all  hay  within  the  feveral  hamlets* 

The  defendartts  appeared,  and,  except  the  defendant  Salmon^ 
put  in  their  anrwers,and  denied  that  the  plaintiiFis  entitled  to  the 
tithe  of  hay  in  the  faid  hamlets.  They  admitted  that  they  held 
lands  in  the  hamlets,  and  that  they  had  hay  therefrom  ;  and 
they  fet  forth  the  quantities  and  values  of  the  faid  hay,  and  the 
value  of  the  tithe ;  and  infided,  that  no  tithe  hay,  or  any  fatiC- 
faction  in  lieu  thereof,  had  ever  been  paid  for  the  lands  in  their  . 
occupation,  or  for  any  other  lands  within  the  faid  parifh  or 
the  titheable  places  thereof,  except  Stabley  and  Willaflon  \  for  the 
tithe  hay  of  which  places  a  modus  is  payable.  I'hey  further 
Hiid,  that  they  believed  that  the  bifhops  of  the  diocefe  in  which 
the  parifli  of  Jf^yionbury  lies  were  formerly  entitled  to  the  tithes 
thereof  \  but  how  fuch  title  accrued  they  have  not  been  able  to 
difcover ;  and  that  they  cannot  fet  forth  particularly  the  ground 
of  the  exemption  of  hay  from  paying  tithe. 

The  plaintiff  replied  -,  the  defendants  rejoined;  and  witneflles 
were  examined  on  both  fides  ;  and  upon  hearing  counfel  on 
both  fides  ;  and  reading  the  feveral  depofitions  in  the  caufe  s  . 
the  leafe,  dated  the  twenty.feventh  of  April  1726,  from  the 
bifhop  of  Coventry  to  Sir  Edward  Letghton^  of  the  tithes  of  corn, 
grain,  hay,  and  pulfe,  in  the  parifh  of  Wyhonbury  ;  a  leafe  and 
releafe,  dated  the  fecond  and  third  of  May  1726,  from  Sir 
Edward  ^Q  MnB.  Hoarf,  being  a  mortgage  of  the  faid  leafe  and 

tithes  i 
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Taliot  tithes  ;  other  leafes  ;  a  decree,  report,  Sec.  of  foreclofiirc  in  this 
*fZ*f^  court,  H^are  v.  Leightoriy  dated  the  firft  of  December  1729;  a 
copy  of  a  furvey  of  the  manor  of  Wybonhurj^  taken  the  twenty- 
fecond  oi  March  i6/\6  \  a  decree,  dated  the  fifth  of  Juiy^  in  the 
fourth  year  of  James  the  Second^  Lord  Carringion  v,  Maftatt ; 
alfd  a  decree,  dated  the  ninth  of  July^  in  the  eighth  year  of 
William  the  Thirds  Medley  v.  Taimey  )  and  upon  full  debate  of 
the  matter  ; 

The  Court  ordered  the  defendants  to  account  for  the  tithe 
of  all  the  hay  which  they  fcverally  had  upon  the  lands  which 
they  refpeftively  occupied  in  the  fevcral  townfl^ips,  villages,  qr 
hamlets,  for  the  time  demanded^by  the  bill^  and  qn  tketwelfib 
of  May  1 740J  the  deputy's  report  was  confirmed  w^th  coils« 


JastirTiim,  Burslem  ap;ainff  Spencer;  et  e  Contra. 

Norfolk^  Sth  May  1738. 

The   reftor  of  ^x^HE  reflor  of  Gr^fl/ J^r^w^flrw,  in  the  county  of  iVi?f/J/i,claimcd 

Crtat  ^''''•y^^'  *     all  the  tithes  thereof  in  kind ;  and  ftated,  that  the  defendant 

«n   takinij"  his  ^^^»  from  Lammas  1735,  occupied  a  grafs  farm  in  the  parifh, 

titlKsinkind;  and  had  depaftured  thereon  milch  cows,  a  great  number  of 

and  ftatcs,  that  unprofitable  cattle,  and  feveral  horfes  which  had  been  ufcd  for 

the     defendant  ^^g  draught  and  plough  during  part  of  that  year  in  another  part 

^    h  in  Great  ^^  ^^^  ^^^^  ^^^"^  ^y^"g  ^^  Other  parifhcs,  to  wit,  in  Little  Friwjbam 

FranJUm,    and  and  Little  Dunham  ;  and  that  thefaid  cows  had  calves,  ThcViII 

ficpaitured    the  alfo  (laCcd,  that  of  the  milk  of  the  fa'id  cows  there  was  due  to 

liorfes  in  Littie  the  plaintiff  the  tenth  meal  during  the  time  they  yielded  milk  in 

^^^Dnbam  •  *^^^  ^^^^  J^^^f  *"^  ^^^  teptli  calf  of  the  faid  cows,  and  a  propor- 

ihathewascnti-  tionable  tithe  for  the  draught  horfes  and  unprofitable  flock ; 

tkd  totlie  tenth  but  that  the  defendant  pretended,  that  the  plaintiff  was  entitled 

meal  of  milk,  and  pniy  to  the  ninth  night  and  tenth  morning*^  meals  from  Ma^ 

IVt^'tVarthe'de!  ^^y  ^^  ^""^^"^  ^""p    T^c  bill  therefore  prayed  a  difcovery  of 

fcndartprctend-  ^^^  quantities;^  qualities,  and  values  of  his  tithcable  matters  an4 

cdafpeci^imode  things,  and  an  account  and  fatisfaflion  for  {he  fame. 

9i.  tithing  milk. 

The   defendant  The  defendant  faid,  that  no  fuch  tithe  milk  as  demanded  by 

fays,  there  is  a  the  bill  had  ever  been  paid  in  the  parifh  3  but  that,  time  immc- 

*h^ninih'evcn!  ^^^^^^^Ji   there   had  been  paid,    by  every   occupier  of  lands 

ing" 8 milk, when  therein,  the  whole  tenth  morning's  meal  of  milk  mixed  together 

flciinmed.andthe  with  the  milk  of  the  night  before,  the  cream  being  firft  taken  oflF 

tenth  morning  1  from  the  faid  night's  milk,  of  all  their  refpctStive  cows,  from  the 

?rwi^"the  "^ninth  "^"^^  ^^  ^^^  ^^  ^^^^  ^^^  ®^  '^'^Pift  ^very  year,  made  into  cheefc, 

of  May  to  the  ^^^^^^d  t^ivo  meal  cheefesy  and  delivered  to  the  reftor  of  the  faid 

firft  of  j^uguji,  parifb  at  hi^  houfe  in  Great  Fraufliam  aforefaid,  on  Lammas  Day 

intotwochccfes,  yearly,  Or  fo  foon  after  a&  demanded  by  the  re£lor  j  and  alfo 

and  one  j^^'l**^^*  one  whole  n^eal  of  milk  of  their  faid  cows  made  into  a  cljiccfcj 

one  ciKtfc,  and  *"^   delivered    to  the  faid   redor   at  the   place  aforcCiid  on 

deliver  the  6ri)  on  l,amm  a  Day^  apd  the  fe^ond  on  Wkit  Monday^  at  the  parlbnage,  in  lieu  of  the 
tithe  milk  of  the  who«e  >tar  ,    Cro.  Eiiz.  600. 

WbHfua 
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Whitfun  Afmdaj  yearly^  or  fo  foon  after  as  demanded  by  the  faid      fivitLiW 
reftor  ;  and  that  the  faid  cheefes  were  fo  delivered  and  acceptied         */«^ 
in  lieu  of  all  tithe  milk  ariiing  in  the  faid  parifh.  The  defendant     ^'^^^"  ' 
alfo  faid,  that  he  believed  that  there  were  other  tithes,  not 
demanded  by  the  bill,  which  were  not  payable  in  kind,  partial-  ^^^^  ^^^^  «» 
larly  the  tithe  of  chickens,  for  which  there  was  yearly  payable  at  foJ^evV^^^S!* 
Eafter  two  eggs  for  every  cock,  and  one  egg  for  an  hen.     He  and  ooe  e»  for 
alfo  faid,  that  he  claimed  a  cudom  of  paying  no  tithe  in  kind  for  every   hen,   $t 
hearth  wood,  honey,  and  apples,  but  in  lieu  thereof  an  hen,  ■^'5/?"'>  in  lieu 
called  a  lo^^k  hen,  on  SmntThoma/s  Day  yearly.     He  admitted,  ^j^//'''*  ^*^*^*^- 
that  the  plaintitFwas  rector,  and  entitled  to  the  great  and  fmall        ' 
tithes  of  the  parifli  in  kind,  except  as  aforcfaid  5  and  that  he  had,       '^^^*'"  ** 
for  fifteen  years  paft,  occupied  a  conliderable  farm  in  theparifhes  TkomoiU  Day'^ 
mentioned  in  the  bill ;  but  he  faid.  that  he  could  not  fet  forth  lieu  of  the  tithes 
the  value  of  the  tithes  of  that  part  lying  in  Gr«i/ i^rflij^tfw,  oi  firewood,  ho- 
for  that  he  had,  for  fcveral  years,  compounded  for  the  fame,  '^y*  *«><*  *PP*«"* 
except  for  the  loak  hen,  eggs,  and  Eafter  offerings,  and  had  paid         *  ^***  ***^ 
the  fame  to  Lammas  1735  i  and  he  fct  forth  the  quantities  and 
qualities  of  the  titheable  matters  during  the  time  demanded  by 
the  bill.   .  He  admitted,  that  he  had  paid  tithes  in  kind  of  milk  He     admittetf^ 
for  twenty  cows  laft  year,   which,    lie  faid,  was   in  his  own  *?**  **'  '»*^  ?««* 
wrong,  as  tithe  milk  was  not  due  ;  and  that  he  could  not  fet  ^?]Jj.  ^''^.i" 
forth  the  value  of  the  whole  tenth  morning's  milk  mi^ed  as  it  was   in   hi» 
aforefaid.     He  infifled,  that  no  tithes   were  due  for  draught  own  wrong  \ 
horfcs,  yearlings,  and  two  year  olds  -,  and  that  he  had  been  and  infifi*,  wm 
always  ready  to  pay  his  juft  dues,  and  had  paid  all  his  great  and  t«the§arcduefor 
fmall  tithes  to  Michaelmas  \z^  ;  and  that,  in  the  year  1728,  he  ^^^^f^^  ^^""^ 
came  to  an  agreement  for  the  fame  with  the  plaintiff  for  twelve  iwoyeS'oldi, 
pounds  a-year. 

The  defendant  filed  his  crofs  bill  ;  and  fet  forth  the  parti-  The   defendant 

cular  lands,  and  the  quantities  of  cattle  he  had  fed  thereon,  and  ^^^  ^^J^  ^^ 

infifted  that  no  tithe  milk  was  due  in  kind,  and  he  ftated  the  ^^  modukt 
cufioms  and  modufes  as  in  his  anfwer  to  the  original  bill. 

The  reftor  anfwercd,  and  denied  the  fame ;  the  plaintiff  TJ**  f*"^ 
replied  \  the  defendant  rejoined  ;  and  witneffcs  were  examined 
in  both  caufes  \  and  upon  hearing  counfel  for  all  parties  \  and 
reading  feveral  depofitions  \  and  on  fuU  debate  \ 

The  Court  directed  an  iffue  to  try,  before  a  fpecial  jury,  the  '^"**  drrc^ed 
validity  of  the  faid  modus  and  cuftom  of  milk  and  loak  hen  5  Ij^/J'^^n^h*  "ci 
fave  and  except  as  refpedted  the  lands  in  the  occupation  of  wiik   ^nd    look 

The  Coobt  further  ordered  the  defendant  to  account  for  the  The  defendant 
tithes  due  for  his  calves  and  unprofitable  cattle  dcpafturcd  there  ^thc7lr  mIv7 
during  the  time  demanded  by  the  bill ;  the  deputy  remembran-  ,„d  depIftiJrinr 
ccr  to  enquire,  whether  the  proportion  of  the  defendant's  cattle  barren  cattle  j 
ufedforthe  plough  depaftured  on  the  defendant's  land*  in  the  but  to  be  allowed 
faid  pariOi  of  Great  Franjham,  were  more  than  fufiicient  to  (^^^"^"'""^  '* 
Cultivate  the  faid  lands,  and  how  many  more  5  the  cofts  to  be  ptough7hftaoiU 

refer  vcd 


^ 


^t  Decrees  in  tithe  causes 

BvBiLSki  t(£avtd  as  t6  the  faid  matters ;  and  the  origtnal  bill  as  demanding 
t*^^  .  ^^^  ^  ^^  yearlings  and  two  year  olds,  to  be  difiniffed  with 
mYcmtrZ  ^^^  ^  ^^  much  of  the  original  bill  as  demands  tithes  of 
^be  bitt  as  to  chickens  to  be  difmiOed  with  cofts  to  the  time  of  filing  the  fpecial 
yeailiiigs  ami  replication  ;  and  the  modus  of  eggs  ih  lieu  of  chickens,  fet 
^'vSiiJr^  ^*  ^P  ^^^  infifted  on  by  the  defendant's  anfwer  to  the  original  bill,- 
The  wmht  as  to  ^^^  ^^^  ^  ^^^  cTo{s^  bill,  to  be  e(VabIi(hed  with  c<rfls  to  the  time 
chickensaDowcd  of  the  fhixitifE Burfletn  filing  his  fpecial  replication. 
ml  eftabUAed. 

A  verdia  a-  A  trial  was  accordingly  had  5  and  the  jury  fouiid  a  tefdift 
gainft  the  mdus  againft  the  cuftom  as  to  the  tithe  of  nii/L  and  for  the  caftom  as 

aatotitheiwft;  . J  ..  ^  7    i  »,  _ 
«dinfatoorof^o^^«'^^**^«- 
that  as  tofirofoodf  boncy,  and  a^cs, 

The  tithes  of  The  Court  thefefotc  ordered  the  defendant  to  account  fof 
wok  decreed  in  j^j^  ^j^^  ^f  ^]i\.  ^j^h  cofts  ;  that  fo  much  of  tbe  original  hill  aa 
The'  bin  as  to  demands  tithes  of  hearth  woody  honey y  and  apples^  ihall  be  difc^ificd 
firewoocfihooey^  with  cofts  in  equity ;  that  fo  much  of  the  crofs  bill  as  relates  to 
and  apples,  dif.  the  tithe  milk,  and  the  modus  fet  up  in  lieu  thereof,  (hall  be 
""^****  ..  difmiiled  with  cofts  at  law  and  in  equity  ;  and  that  the  modus  oi 
to^tteSi&di^  «  '^*  *^  ^^^^  ^  eftablilhed,  with  cofts  both  at  law  and  in 
Buflcd.  equity,  as  to  fuch  part  of  the  crofi^  bill  as  fets  up  the  faid  tmius 

ThesmAuofthe  of  a  loak  hen. 

iotk  bm    ffta- 

Iflifhcd,  The  deputy  made  his   report,  dated  the  firft  of  Feiruarf 

1739  )  and  upon  reading  the  fame,  the  Court  ordered  it  to  be 

ratified  and  confirmed  with  cofts. 

And  it  was  further  ordered,  that  fo  much  of  the  original 
bill  as  demands  tithes '  of  cattle  ufed  for  the  plough  by  the 
defendant  on  his  farm  be  difmifled  with  cofts. 

CoMYNS,  Chief  Baron. 
Carter,  Baron. 
Parker,  Baron. 
Wright,  Baron. 


JliLAiTTsaa  WalLIS  againjt  PayNE. 

jz.  Cxo.  a. 

EJeMy  %th  February  I738# 

The  Vicar  of  'T^HE  bill  ftated,  that  J.  Briftow  and  another  being  feifed  iri 
Prittitweii,  in  1  fee  fimple,  and  entitled  to  the  reftory  impropriate  of 
ttf^lnTro  riH  ^'•'^'-fw//,  in  the  county  of  £^;>f,  and  to  the  great  tithes  arifiiig 
tor  uTnti^dto  ***  ^^^  f^iid  parifli,  demifed  the  fame  to  the  plaintiff"  for  twcnty- 
thc  tithes  of  f/«-  One  years ;  and  that,  for  feveral  years  before  the  faid  leafc,  the 
^firfud,xJbt(uM  plaintiff  was  tenant  at  will  of  the  faid  great  tithes,  and  received 
being  a   finaU  ^j^^  j^^^  jj^  j^j^^j^  cxcept  when  the  fame  were  compounded  for ; 

1"1^*  that  by  virtue  of  the  faid  leafe,  he  had  collefted  all  great  tithes 

S«C.Coiny.633.  ^"^  ^^^  ^^^°*  34'*    ^^*  ^^'  4'*    3  ^^*  3^4*  u 

o  ^  '  IB 
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• 

in  kind  or  by  compofition,  except  fdr  two  jearsj  when  the  de«      WA^tis 
fendant  occupied  feveral  acres  of  land,  and  grew  clover  thereon^       p'*^^ 
i^hich  he  cut  and  made  into  hay,  and  alfb  had  clover  feed  and         ^^'**t 
i*ape  feed ;  that  the  tithe  of  clover  hay,  and  clover  and  rape  feed$ 
ivere  great  tithes  ;  and  that  the  defendant  ought  to  have  coqi- 
pounded  for  the  fame,  or  to  have  paid  them  in  kind,  but  which 
he  had  refufed,  under  fdme  pretences^  to  do.    The  bill  there- 
fore prayed  an  account  of  the  fame,  and  that  the  defendant  might 
fatisfy  the  plaintiff  for  the  tithes  thereof. 

The  defendant  Payne  admitted,  that,  in  the  faid  years,  he  had 
occupied  a  farm,  called  Mi/ton  Hall ;  and  he  fet  forth  the  quan- 
tities of  his  titheable  matters  thereon  \  and  iniifled,  that  no 
tithes  were  due  for  clover  feed  ;  for  that  he  had  no  clover  hay 
in  the  year  1 735  )  and  that  in  1 736  the  plaintiff  had  received  his 
tithe  in  kind  of  the  fame  ;  and  that  the  aftermath  being  pre- 
ierved  for  f^ed  was,  in  the  fame  year,  cut  atid  thrafhed  for  feed^ 
for  which  no  tithe  was  due*  He  denied  that  clover  feed,  rape 
feed,  or  the  aftermath  of  clover  was  a  great  tithe  ;  but  infifted, 
that  they  were  fmall  tithes,  and  payable  to  the  vicar  ;  and  there-< 
fore  as  he  had  paid  the  vicar  his  compofition  for  the  fame, he  was 
not  anfwerable  to  the  plaintiff  for  the  tithes  either  of  clover  feed^ 
rape  feed,  or  the  aftermath  or  fecond  cutting  of  clover  grafs. 
The  defendant  alfo  iniifted,  that  there  had  always  been  an  im«  ^  ^^j^j  ^^^ 
memorial  cuftom  in  the  faid  parifh  for  the  owners  or  occupiers  of  in  lieu  of  forfl 
Milton  Hall  Farm  to  pay  four  feam  of  wheat  and  forty  ihillings  tithes, 
to  the  vicar,  in  lieu  of  all  fmall  tithes,  and  to  take  ten  acres 
of  hard  corn  and  ten  acres  of  foft  corn  tithe  free  ;  and 
that  he  had  paid  the  faid  compofition  to  the  vicar  for  the  faid 
years. 

The  plaintiff  replied  fpecially  to  Pajn^s  anfvver,  and  thereby 
W^ved  his  demand  to  the  tithe  of  rape  feed. 

The  defendant  rejoined  ;  and  witnefles  were  examined  on 
both  tides  \  and  the  caufe  came  on  the  twenty-fecond  of 
February  1737  ;  when  it  Was  ordered  to  ftand  over  on  payment 
of  five  pounds  cofts  of  the  day,  to  make  the  vicar  a  party  there- 
to.   The  bill  being  amended  accordingly  \ 

The  defendant  Underbill  the  vicar,  admitting  that  the  great 
tithes  were  due  in  kind  to  the  impropriators  or  their  tenants  for 
fuch  lands  as  were  chargeable  therewith,  faid,  that  the  defendant 
Payne  held  Milton  Hall  Famty  and  that  he  believed  there  was 
fuch  a  cuftoni  as  ftated  in  his  anfwer.  He  infifted,  that  the  tithe 
of  clover  feed  was  a  vicarial  tithe^  and  that  for  thirty  years  pad 
he  had,  as  vicar,  received  the  tithe  of  clover  grafs  when  cut  for* 
feed  $  and  that  the  faid  tithe  had  always  been  paid  to  him, 
as  vicar^  until  the  plaintiff  interrupted  him  ;  and  he  infifted^ 
that  the  tithes,  as  well  of  clover  as  clover  feed  and  rape  feed, 
were  vicarial  or  fmall  tithes,  efpecially  if  produced  after  mowing^ 

the 
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WAttit       ^/^  clover  gtafs  growing  in  the  fame  year  (if  cut  fbr  fccd)^ 
^^'f         and  of  the  fccond  math  (if  cut  for  feed),  when  the  tiihe  of  the 

firft  cutting  of  fuch  clover  had  been  paid  in  the  fame  year  m 

kind,  if  cut  f6r  bay* 

The  plaintiff  replied  fpecially  to  this  sinfwer,  and  thereby 
waived  his  demand  to  tKe  tithe  of  rape  feed. 

The  defendant  rejoined^  and  witnefles  were  examined  on 
both  fides  ;  and  now  upon  hearing  counfel  on  both  ildesy  aiid 
reading  the  proofs,  and  on  fuU  debate  ; 

The  Court  was  of  opinion)  that  the- tithe  6f  cldver  feed  is  > 
finall  tithe,  and  belongs  to  the  vicar  of  the  parifh  }  and  thete-^ 
fore  orderedj  that  the  bill  be  difmifled  with  cofbs. 

J.  COMTNS. 

Law.  Carter, 
W.  Thomson. 
Tho&  Par^R4 


TiiK.  TiiM^  Bi^RNEY  againji  Roberts; 

13.  Gio.  X* 

Norfolk,  $ihjuly  1 739. 

The  reOor  q£  HT  HE  re£lor  of  IJetheiJett,  in  the  county  of  Norfolk,  claimed 
WftSfrfetty  in  ^  the  tithes  of  aU  corn,  grain,  hay,  feeds,  milk,  calves,  fheep> 
J^orfo/A,  is  enti-  pjgs^  lambsj^  wool,  hops,  and  other  great  and  fmall  tithes,  and 
©f^^milk**  froit*  -^^^  oSifrings,  from  Michaelmas  1736,  arifing  on  a  farm  in  the 
and  wood.  In  ^^  parifh  in  the  defendant's  occupation, 

Icind 

The  defendant  admitted  that  he  occupied  a  houfe  and  Jand^ 
in  the  parifh  \  but  denied  that  the  r.t&>QV  is  ^njtitled  to  tithes 
of  milk,  fruit,  or  wood  in  kind  ;  and  he  (et  up  thr^e  modufet 
in  lieu  of  the  tithes  thereof. 

The  plaintiff  replied;  tlie  d.pfend^ts  rejoiced  ^  suid  witnefles 
were  examined  on  both  fides* 

The  plaintiff's^  counfel  objeAed,  that  the  defendant  had  not 
properly  infif^ed  on  any  mo^  by  his  anfwer  \  which  obje£tioD^ 
on  reading  the  aAfwer,  and  hearing  the  defendant's  counfel,  was 
over-ruled. 

On  reading  the  depofltions  ;•  a  terrier  in  1709  \  one  of  tht 
tenth  of  June  i6a8.  -,  and  on  fiiU  debate  y 

The  Court  ordered  iflues  to  try  the  Yalidity  of  thq  moiufes, 
as  laid  and  inflfled  upon  by  the  defendant  in  his  anfwer. 

First,  Whether  there  is  and  hath  been,  for  time  out  of  mind^ 
a  cuflom  in  the  parifh  of  Hetherjkt^  for  the  parifhioners  thereof 
to  pay  to  the  redor  for  the  time  being,  on  the  firfl  of  Juptft 
yearly,  or  fo  foon  aftp*  as  the  fame  was  demanded^  twopence 

X  for 
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Mt  every  milch  cow  and  calf,  and  one  penny  for  every  fallow       BtmiT 
tow,  as  a  modus  for  and  in  lieu  of  all  the  tithe  of  milk  ariflng      ^  ^^^"^ 
or  accruing  within  the  faid  parifli  ?  o«»»ti, 

JSecondlt,  Whether  the  parifhionefs  of  the  parifh  oiHetberfet  ' 
have,  for  time  immemorial,  paid^  ^nd  ought  to  pay,  to  the  rc£tor 
of  the  faid  parifh  for  the  time  being,  on  the  firft  of  Auguft  yearly, 
or  fo  foon  after  as  the  fame  is  demanded,  one  penny;  called 
fruit  moneyy  for  every  orchard,  as  a  modus  for  and  in  lieu  of  all  ' 
tithe  of  fruit  arifing  or  accruing  ? 

TniRDLYjWhether  the  pari(hionerJ  of  this  parifli  of  Hetherfct 
being  houfekeepers  have,  for  time  immemorial,  refpeAively  paid, 
and  ought  to  pav  to  the  fedlor  oi  the  parifh  for  the  time 
being,  on  the  firft  of  Augufi  yearly,  or  fo  foon  after  as  the  fame 
is  demanded^  one  penny,  called  hearth  money^  as  a  fmdus  for  and 
in  lieti  of  all  the  tithe  of  wood  felled  or  cut  by  them  refpeAively 
within  the  faid  parifh,  and  ufed  for  firing  in  their  refpe£tiv6 
houfes  and  families  ? 

A  trial  was  accordingly  hadj  before  a  fpecial  jtlry,  on  the  faid 
three  ifiiies,  and  a  verdift  was  found  for  the  plaintiff. 

The  Court  ordered  the  defendant  to  account  for  his  tithes 
of  milk,  fruit,  and  wood,  (luring  the  time  demanded  by  the  bill^ 
With  cofts  both  at  law  and  in  this  court* 


TfeE   Corporation  op    Bitry  Saint  Edmunds  tii«c.  thh; 

againfi  EvANS.  13- Oto.  a. 

Sufoliy  ^dJUly  1739. 

^nptlE  bill  llated,  that  yames  the  Firjl^  being  feifed  in  fee,  in  the  corpontioa 
-■•    right  of  his  crown,  of  all  manner  of  tithes,  both  great  and  ^  ^»"y   Saivt 
Tmall,  as  well  predial  and  perfonal  as  mixed,  ariiingor  renewing^  ^*'"'*'^*i!"^"^ 
within  the  lordfhip  of  Bury  Saint  Edmunds^  in  the  county  of  projM^fator/  '"of 
Si^oli^  and  the  prednfVs  and  territories  thereof,  and  of  the  Saint  Mary's  said 
roGiorieSand  vicarages  impropriate  of  Saint  Mary  and  Saint  James ^  Saint  Jatnet*^  in 
and  the  two  parifh  churches  thereto  belonging,  in  Bury  aforefaid,  ^*"y*  ^*?*™*  ^^^ 
with  all  their  rights,  members,  and  appurtenances,  which  for-  oi^iUii^FMnm,  ^ 
mcrly  belonged  to  the  late  diffolved  fiftonaftery  of  Bury ^  or  to  the 
abbot  and  convent  there,  did,  by  letters  patent  refpeftively  dated  S  C.i.Eq.  Abr. 
the  firftof  y»/|^ihthe  fixth,and  the  feventeenth  oi  September  xn  the  s.c'.Bunb  345. 
twelfth  year  of  his  reign,  give  and  grant  all  dnd  fingular  the  faid  S.C.  Comy.  643, 
premife^  to  thd  aldermen  and  burgefles  of  the  faid  borough  of 
Bury  Saint  £dfHunds  to  hold  for  ever ;  that  they  being  fo  entitled 
did,  by  indetiture,  dated  the  fecond  of  Aprit  1724,  demife  to 
the  plaintiff^ri^^/ all  the  tithes  of  com  and  grain,  and  all  other 
great  tithes  arifing,  &c.  within  the  bounds,  &c.   of  the  faid 
borough  and  the  titheable  places  thereof,  except  upon  certain 
lands,  called  Eajtgate,  Barns,  and  Green  Howe^  for  eleven  years, 
Vol.  II.  C  c  as 


986  DECREES  IN  TITHE  CAtiStS 

Thi  as  alfd  all  fmall  tithes  within  the  town  oi  Bury  Satfii  Bdmufm  - 

CoHFORATipM  and  the  titheable  places  thereof;  that  the  defenJ^nt  Evans  had, 

^'fDM^^^"*^  from  Lady  Day  17:4,  occupied  feveral  parcels  of  ground  lying 

agaiitP      within  the  lordfliip  of  Bury  Saint  Edmums  or  the  titheable  places 

£vAKt«        thereof,  and   had  thereon  turnips,  carrots,  and  clover  which 

ftood  for  feed  and  was  mowed,  tares  which  were  cut  and  made 

into-ftoyer,   and   feveral    othef   titheable  matters,  which    he 

had  fevered  and   converted  to   hid  own  ufe,  without  fetting 

out  the  tithes  thereof,  or  making  any  fatisfaiftion  for  the  fame. 

The  bill  therefore  prayed,  that  the  defendant  might  be  decreed 

to  account  and  fatisfy  the  plaintiS'for  hid  tithes  due. 

The  defendane  The  defendant  faid,  that  he  was  a  ftf ariger  to  the  fevefal  letter* 
Ays,  that  the  patent,  but  believed  that  the  plaintiffs,  the  aldermenj  &c.  of 
^*irod*Tf  Th!  ^^^^^  leffees,  might  take  the  tithes  of  corn  and  grain  within  the 
^ffcfliona  cf  ^°^^  ^^  jB/zr^,  called  Almoners  titbesy  and  that  they  did  not  till 
theroonafteryof  lately  take  any  other  tithes  ;  that  the  tithes  of  corn  and  grain 
-^yrjFatthctime  might  be  demifed  to  the  plaintiff /Fr/g*^/,.  but  that  he  did  not 

•nd  thatlhl'^faa  ^"^^  ^^^'  '^^  ^^^*"  ^'^^^^  ^^'"^  ^°  demifed  ;  that,  during  the 
of  nofmalikhes  ^^^^  mentioned  in  the  bill,  he  had  occupied  Ildo^  or  OldhallFarm^ 
or  any  thing  in  formerly  part  of  the  poffeffions  of  the  diffolved  mondftery  of 
Jituthcrcofjiav-  Bury  at  the  diffolution  thereof;  that  he  alfo  occupied  other 
^8*^^''*^""P"'.^  lands  5  and  he  fet  forth  the  fame,  and  the  quantities,  qualities, 
as  good  evidence  ^"^  values  of  his  titheable  matters  thereon  ;  and  faid,  that  the 
that  the  faid  aldermen,  &c,  or  their  leflees,  are  entitled  to  the  tithes  of  com 
farm  is  tithe  free  and  grain  pn  all  the  faid  lands  }  and  that  they  had  been  duly  fet 
as  if  a  deed  of  out  and  taken  by  the  plaintiff  IVright  in  kind,  but  that  no  fmall 
UttTprodSced?'*  ^^"^^^  ^'^^  ^^^r  been  paid  for  the  faid  lands ;  though  he  could  not 

fet  forth  how  the  fame  were  exempted  ;  but  he  infifted,  that  as 
210  fmall  tithes,  or  any  fatisfaftion  for  them,  had  ever  been  paid 
or  demanded,  they  are  tithe  free  ;  that  the  tithes  thereof  had 
been  duly  releafed  to  the  owners  of  the  faid  lands  ;  and  that 
the  long  enjoyment  of  the  faid  lands  free  from  fmall  tithes 
was  evidence  of  title  of  exemption,  and  may  be  infifted  on 
againft  the  plaintiffs,  who  are  lay  impropriators^  in  the  fame 
mannet  as  if  an  ancient  grant  or  conveyance  thereof  had 
be^n  made  to  the  defendant^  or  to  thofe  under  whom  he  claims, 
and  could  be  produced. 

The    fvideacf      The  plaintiffs  replied  5  the  defendant  rejoined  5  and  witnefies 
'••^  were  examined  on    both    fides  j  and  upon  hearing  counfel } 

and  reading  the  aforefaid  two  grants  oi  James  the  Firfi  to 
thq  faid  corporation  ;  the  leafe  from  them  to  the  plaintiff 
Wright ;  a  particular  out  of  the  augmentation  office,  dated 
the  tenth  of  July^  in  the  thirty-feventh  year  of  Henry  the  Ei^th^  . 
of  lands  parcels  of  the  poffeffions  of  the  late  diilblved  monailery 
of  Bury  Saint  Edmunds  j  the  furrendcr  of  the  abbot  and  convent 
of  the  faid  monaftery  to  Henry  the  Eighth^  dated  the  fourth 
of  Novemher^  in  the  thirty-firft  year  of  his  reign  ;  feveral  depofi- 
tions  on  both  iides  ^  and  alter  long  debate  on  both  fides  \ 

Th« 
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The  CoijRT  declared,  tliat  what  had  been  infifted  on  by  the  TheCoortdf  o-^ 
defendant,  or  on  his  behalf,  was  not  fufficient  to  exempt  him  51.^^;^***^^ 
from  the  payment  of  the  fmall  tithes  arifing  on  the  faid  lands  fo  not  prefcribe  I* 
Occupied  by  him  as  aforefaid  ;  and  that  the  fald  defendant  ought  ma  deemumdo  e. 
to  pay  fiich  fiiiall  tithes  j  add  ordered  the  defendant  to  account  v««again<^«lay 
foi-  the  tiihes  dcmdnded  by  the  bill  accordingly.  iTdcc^cTlbo 

Law-Carteh.     .^i^^^'^^'^-r 
THod*  Parur. 


ly- 


•    feARTON  ^rW  Pierce.  ftitA*tTi«M 

Wiltjhirey  J  ^ib  February  1 7  39. 

'TpHE  bill  ftated,  that  ji,  Knighton  being  feifed  in  fee  of  the  The  impropria. 

-*-     parfonage  inlproprlate  or  free  thapel   of  NorrigCy  in  the  *^*"  ^^  *f*«f** 
bounty  of  Wilts,  and  of  all  tithes  great  and  {mall  arifing  therein,  ^  ***  j^J^  ^^^^ 
the  plaintiff^  became   tenant  to  him   for  the  fame  \  that  the  jUrl^  is  emttied 
bwners  of  the  faid  tithes  atld  their  leflecs  had  always  received,  to     the    CmaM 
and  "ought  to  receive  the  tithes  of  the  faid  chapclry  )  that  the  ^thcsofiWmje 
defendant,  had,  for  two  years  paft,  occupied  Ncrrige  Farrriy  znd  ^^'l^  ^up^it 
had  ploughed  the  Sheep  Do*ivf7j  part  of  the  faid  farm,  and  fowed  Scudaikore  $  bi>t 
the  fame  with  wheat,  the  prodyce  of  which  he  had  carried  away  the  trad  of  land 
without  fetting  out  the  tithes  thereof;  that  he  had,  on  other  parts  ^^^^^  '^  ^^ 
of  the  faid  farm,  depaftured  barren  and  unprofitable  cattle,  and  ^^  ^  J^^* 
had  alfo  had  feveral  lambs  and  calves,  and  quantities  of  fruit,  y^^^js net  wihin 
Inilk,  wool,  pigs,  poultry,  eggs,  and  bees,  for  which  he  ought  to  the  precinas  of 
have  paid  tithes.     The  bill  therefore  prayed  a  difcovery  of  what  *he  chap«iry. 
litheable  matters  and  things  he  bad  on  the  faid  farm  and  Sheep 
Dowftf'2j\d  the  values  thereof^  and  for  an  account  and  fatisfa^ion 

pf  the  famCt 

The  defendant  adhlitted,  that,  in  tlie  faid  ycafs,  he  pofTefled 
Norrrge  Fartriy  in  the  parifli  of  Upton  Scudamore  (except  forty 
acres  which  he  never  rented),  and  the  Sheep  Down^  which  lies  in 
the  parifli  of  Corjley^  but  not,  to  his  knowledge,  within  the 
precinfts  of  the  chapelry  oi  Norrige,  Hd  faid,  that  he  had  on  the 
faid  Sheep  Down  and  on  Norrige  Farm  feveral  tithcable  matters 
and  things  ;  that  he  rented  the  Sheep  Down  tithe  free  ;  that  no 
fmall  tithes  had  ever  been  paid  by  the  occupiers  oi  Norrige  Farm ; 
that  he  had  duly  paid  his  great  tithes  ^'iCmg  thereon  exclufive  of 
tie  Sheep  Down  j  that  he  knew  not  that  the  faid  Down  ever 
belonged  to  the  faid  farm,  or  that  the  plaintiff  was  entitled  to 
the  imall  tithes  df  the  faid  farm,  or  to  the  tithes  of  the 
Sheep  Dawn  \  and  that  he  had  never  demanded  the  fame  until 

The  plaintiff  replied  }  the  defendant  rejoined  ;  and  witnefTes 
-ircre  examined  on  both  fides  -,  and  upou  hearing  couufel  on  both. 
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The  impropria- 
tor of  Ahuntne' 
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kind. 

The  defendant 
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the  order  of  St, 
'^fgufiing^  and 
that  they 
are  difcharged 
irom  the  pay- 
ment of  tithes 
by   unity  •[  poj. 


DECREES  IN  TITHE  CAUSES 

fides ;  and  reading  feveral  depofitions  ;  and  an  indenture,  (igned 
E,  Buckler^  dated  the  feventh  of  July  1736  ;  and  on  debate; 

The  Court  ordered  the  defendant  to  account  forthefmall 
tithes  ariflng  on  Norrige  Farm, 

The  Court  alfo  direfted  an  iflue  to  try,  «  Whether  the  traft 
•*  of  land,  called  ihe  Sheep  Down,  in  the  defendant's  pofleflion,  or* 
"  any  and  what  part  thereof,  lies  within  theparfonage  impro- 
«*  priate  or  free  chapel  of  Norrige  ?" 

The  trial  was  had^  and  a  verdiA  given  for  the  defendant* 

The  plaintiff  not  proceeding  on  the  account  before  the  deputy, 
the  caufe  was  fet  down,  at  the  clefendant's  requeft,  in  Trinity 
Term^  but  was  adjourned  at  the  requeft  of  the  plaintift''s  counfel 
to  obtain  the  report  \  and  the  defendant  obtained  the  report, 
dated  the  fecond  of  December  inftant  ;  and  upon  reading  the 
decree,  report,  ^aiApoJtea  ;  and  hearing  counfel  on  both  fides ; 

The  Cotrt  ordered  the  report  to  be  ratified  and  confirmed  j* 
that  the  defendant  do  pay  to  the  plaintiff  feven  pounds  for  his 
fn?all  tithes  ariilng  on  Norrige  Farm y  with  cofts  in  refpeft  of  the 
fmall  tithes  ;  and  that  as  to  the  demand  of  the  tithes  oi  the  Sheep 
Down,  the  bill  be  difmifiied  with  cofts  at  law  and  in  this  court. 

Lord  Petre  againji  Johnson. 

■ 

EJfexy  2iji  February  1739. 

'T*IIE  impropriator  of  Mountnefyng^  otherwife  Gynge  Mountenay^ 
^     in  the  county  of  EJfexy  claimed  all  tithes,  both  great  and 
fmall,  arifing  therein,  from  Michaelmas  1734. 

The  defendant  infifted,  that  the  plaintiff  was  not  entitled 
to  the  tithes  of  the  lands  he  held  in  the  parifh,  the  fame  having' 
been    extinguiflicd    by  unity  of  pojfejftony  for  that  the  reftory, 
together  with  the  faid  lands,  formerly  belonged  to  the  diffolved 
monaftery  and  priory  of  regular  canons  of  the  order  of  Saint 
Augujiines  in  Thobeyy  in  the  faid  county  ;  that  the  prior,  at  the 
time  of  the  diffolution  of  the  monaftery,  in  the  fixteenth  year  of 
Henry  the  Eighth^  was  feifed  of  and  entitled  to  the  faid  lands  as  • 
part  oi the  deinefnes  belonging  to  the  manor  of  Thobey,  to  which 
the  monaftery  was    entitled,    together    with     the    advowfon 
and  patronage  of  the  church  of  Saint  Leonard  Mountenay^  other- 
wife    Mountnefyng  \  that  the  faid  monaftery  or  priory   being 
fo  diffolved,   the  reftory,  manor,   and   demefne  lands    were 
feifed  into  the  hands  of  the  faid  king  ;  thai  he,  in  right  of  his 
crown,  held  the  faid  lands  freed  and  difcharged  of  tithes  until 
the  twenty-firft  oi  December ^  in  the  feventecnth  year  of  his  reign  ^ 
that  he  then  granted  the  faid  manor  and  demefne  lands,  toge- 
ther with  the  rectory  and  tithes^  to  Cardinal  Wolfey  /  that  the 

CardinoT 
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Cardinal  held  the  faid  lands  freed  and  difcharged  of  tithes  until    to«D  Pith 

he  wafiB  attainted  in  Michaelmas  Term,  in  the  twenty-firft  year  of       ^s^*rfl 

Henry  the  Eighth^  when  the  fame  were  again  fcifed  into  his       J<»»w«on« 

majefty's  hands  ;    that   the   kingi    on   the   twenty-fourth   of 

December ^  in  the  twenty-fecond  year  of  his  reign,  gratited  the 

faid  manor  and  demefne  lands  to  Sir  R»  Page  and  his  afiigns  for 

life,  free^  and  diicharged  of  tithes  ;  that  the  revcrfion  being  in 

his  faid  majefty,   he,  on  the  twenty-fourth  of  April,  in  the 

thirty-firft  year  of  his  reign,  granted  the  fame,  for  the  confidera- 

tion   of  two  hundred  and   forty  pounds,  to  W.  Berners  and 

Dorothy  his  wife,  and  their  heirs,  for  ever,  who  enjoyed  the  fame 

tithe  free  ;  that  from  the  faid  W,  Berners  and  Dorothy  Berners 

the  fame,  by  fevcral  mefne  conveyances,  became  veftcd  in   G. 

Brijfell,  under  whom  the  faid  defendant   held  and  occupied  the 

fame,  as  tenant  at  will,  difcharged  of  tithes.     The  defendant 

therefore  hoped  that  he  (hould  not  be  accountable  to  the  plaintiff 

for  the  values  of  the  tithes,  but  have  the  benefit  of  the  matters 

aforefaid,  and  alfo  of  the  a£l  31.  Hen,  8.  in  the  fame  manner  as 

if  he  had  pleaded  the  fame  in  bar. 

The  plaintiff  replied  ;  the  defendant  rejoined  j  and  witneflcs  '^^  fvldence 
were  examined  on  the  part  of  the  plaintiff;  and  upon  hearing  f"^*  thereby 
counfel  on  both  fides  ;  and  reading  the  defendant's  anfwer  ;  x\\t  x^etorf  of 
and  feveral  depofitions  on  the  plaintiff's  behalf ;  and  alfo  the  iVfMritrnf/y»f »and 
letters  patent  under  the  great  feal,  dated  the  twenty-fifth  of  '^  denujna  of 
January,  in  the  thirty-feventh  j<:2r  of  Henry  the  Eighth,  whtrthy  JlJ^^^'^Xhkh 
the  faid  reftory  oi  Mountnefyng,  and  the  tithes  thereto  belonging,  ,1,^  *^\^^  'in 
together  with  the  tithes  of  the  demefne  lands  of  the  manor  of  queftion  wei» 
^hobeyy  late  parcel  of  and  belonging  to  the  late  diffolved  priory  ^^  to  be  part, 
.  ofTkohey,  were  granted  by  the  faid  late  king  to  Sir  fV^lliam  Petre  Z'Zp^tT'^ 
and  his  heirs  for  ever,  and  under  whom  the  plaintiff  claimed  the  r  ^w- 

fame  ;  alfo  a  copy  of  an  inquifition  taken  the  eighth  of  Augujl^ 
in  the  feventeenth  year  of  the  late  king,  whereby  the  faid 
manor  and  demefne  lands,  re^ory,  and  tithes  were  feifed  into 
bis  majefty's  hands  on  the  diilblution  of  the  faid  monadery 
or   priory  }    aud  -  a    copy   of  another  inquifition  taken  the 

day  of  9  in  the  year  of  the  faid 

king,  whereby  the  faid  premifes  were  again  feifed  into  his 
majefty^s  hands  on  the  attainder  of  Cardinal  Wolfey  \  and  on 
full  debate  of  tlie  matter  ; 

The  Court  ordered  the   <}efen4ant  to  account  with  and  The  tiih«t  de- 
fatisfy  the  plaintiff  for  the  values  of  his  feveral  tithes,  which  he  ^***  " 
had  arifing   on    the  feveral  lands  and  grounds  occupied    by 
bim  in  the  faid  pariQi,  and  the  tithe4bl^  pla<:es  therepf,  demanded 
\ri  the  faid  bill. 
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ed    ecmmotu 


T»xN.  Tkim,  Popplewell  dgoinji  Canby  ;  et  e  Cofifrd. 

14.  Gko.  2.  ' 

Torkjhirej  2^d  JutJ^  1 740. 

Tbeunrfcrfenant  iTiHE  bill  ftated,  that  the  Dule  of  Devon/hire^  being  fcifcd  of  thfl 
of  the  leffccs  of  J,  impropriate  reftories  oi  Thorn  and  Hatfieldy  in  the  county  of 
tikc  J?ft^*  ofDi.  y^^n,  jjjj^  jjjg  houfcs,  tithes,  barns,  and  glebe  lands  therein, 
propriator  of  did,  by  indenture  dated  the  fourteenth  of  OHoher  1728,  let  the 
Thorn  and  Hat^  fame  to  the  plaintiffs  Popplewell  and  Healy^  to  hold  for  eleven 
/./</,  in  ro/i-  years,  at  fix  hundred  pound?  a  year;  that  they,  by  the  faid  leafe, 
^t^es^ofTand!  became  entitled  to  all  the  tithes  apd  ecclcfiaftical  dues  payable 
jncioiedfrofDiA*  mthefaid  parifhes  j  that  being  fo  entitled,  they,  on  th 2  fifteenth 
common feidizn^  day  of  the  faid  month,  demifed  the  fame  to  the  plaintiff  y/Mr^3;7, 
of  the  uninciof-  ^^o  entered  upon  the  fame  at  Lady  Day^  and  thereby  became 

entitled  to  receive  all  tithes  and  dues  from  the  feyeral  occupiers 
and  farmers  of  lands  therein  ;  that  the  defendants  had,  for 
feveral  years  paft,  occupied  fevcral  acres  of  ground  inclofed  from 
the  common  cornfields  in  the  parifli  of  Thorn,  on  which  they  had  , 
feveral  titheable  matters  and  things  ;  that  they  had  depaftured 
dry  and  unproAcable  cattle  on  their  faid  lands,  as  well  ns  on  /i< 
Commons  belonging  to  the  faid  reftories  ;  but  that  they  had 
rcfufed  to  account  with  the  plaintiff  for  the  great  and  fmall  tithes 
thereof,  or  to  make  him  any  recpmpence  for  the  fame.  The 
bill  therefore  prayed,  that  they  might  fet  forth  the  quantities^ 
qualities,  and  values  of  their  titheable  matters^  and  account  with 
the  plaintiff  y^fi^w  for  the  fame. 

The  defendant  The  defendant  Caniy  denied  all  knowledge  of  the  plaintiff*-9 
Carby  fays,  that  title  ;  and  faid,  that  for  four  years  paft  he  had  occupied  New 
CwJcufewtfc  ^^^  ^"^  Gwvne  Clo/e ;  that  the  faid  clofes  were  formerly  part 
parccTs  of^thc  ^^  ^  ccmmon  field  ;  that  be  had  them  as  nieadow,  and  had  hay 
cummoD  fields ;  therefrom,  and  had  depaftur^d  thereon  niilch  cows  ;  and  he  let 
and  that  there  is  forth  the  quantity  and  value  of  the  h^^y  he  had  made  thereon  ; 
a  modtts  of  ad.  ^^^  infifted  on  a  modus  oi  twopence  an  acre  in  lieu  of  the  tithes 
of  the*^  cithc  llay  thereof,  averring,  that  the  faid  modct^s  had  always  been  accepted 
thereof  J  until  the  year   1730;  that  he   had  tendered  the  fame  to  the 

and  a  modus  in  plaintiff  Jack/on  -,  and  that  he  had  refufed  tp  receive  it.  He 
lieu  of  tiihe  alfo  admitted,  that  he  had  kept  a  number  of  cows  i  and  he  fet 
nilk  of  id.  a  forth  the  quantity  and  value  of  their  xnilk,  and  infifted  on  ^  modu^ 
cow  led  there-  ^f  ^^^  penny  for  each  cow,  in  lieu  of  the  tithe  milk,  averring, 

that  the  faid  modufes  had  always  been  accepted  until  the  year 
J730,  and  that  the  plaintiff  Jachfon  had  accepted  of  the  fame 
A  mcdui  oi  id.  from  him.  He  alfo  admitted,  that  in  the  year  1733  he  had 
jin  »cfe  in  J-cu  depafturcd  Great  Middle  Marfi)  Clofi  with  unprofitable  cattle  ; 
of  titlje  hay  anci  ^nd  he  fet  forth  the  value  of  the  agiftment  of  fuch  cattle  ;  and 
^MiM  ^ Ma^L  J^^^^^^j  ^^^t  when  the  faid  field  is  mowed  or  depafturcd  witl^ 
cy,j/  unprofitable  cattle,  TiPiodus  of  only  one  penny  an  acre,  in  lieu  of 

the  tithe  of  hay  and  agiftment^  is  due  i  and  averred^  that  he 

wa$ 
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was  ready  to  pay  the  fame.     He  alfo  admitted,  that  for  the  faid    Po>»tiwELt 
years  he  had  occupied  a  houfe,  garden,  and  orchard  5  and  that  he       ^gf^^ifl 
had  not  paid  any  tithes  for  the  fame  ;  and  infifted,  that  a  mcdtts      ff^cmrl 
oF  twopence  halfpenny  is  due  in  lieu  of  fuch  tithes.    He  alfo 
admitted,  that  he  had  a  dove  houfe,  and  pigeons,  and  pigeons  ^  ^IrTorhod" 
dung  therein;  and   he  fct  forth  the  value  and  tithes  thereof;  ganltn,  and  or* 
but  iniifted,  that  as  he  had  not  fold  any  of  the  faid  pigeons  or  chard, 
pigeons  dung,  no  tiihes  are  payable  for  the  fatne.     He  alfo  'ihat  no  tlthm 
admitted,  that  he  had  kept  fows  ^hich  had  pijgs  ;  and  he  fet  are  due  for  pi» 
forth  the  numbers  and  values  s  but  infilled  on  a  modus  oi  ont  gf <»»  or  pij^eoni 
penny  for  every  litter  of  pigs  not  exceedrng  five,  and  for  every    °"^  "^'  ^^^' 
litter  exceeding  five,  twopence ;  and  averred,  that  he  had  ten-  A  modui  of  i4. 
dered  the  faid  modus  to  the  plaintiff  Jack/on.     He  alfo  admitted,  ^^  IT'jJ'^^ 
that  he  dwelt  with  his  family  within  the  faid   reftory,  bat  c<edii^  fivt,and 
jnfifled,  that  only  twopence  is  due  as  an  Eajler  offering  for  every  »d.  forevu-yiit. 
pcrfon  above  the  agcof  fixteen  in  his  family  j  and  that  he  had  w     cxc.eding 
paid  the  fame  yearly.     He  alfo  faid,  that  in  the  year  1730  he  «'»-«n«'n*>'^M 
occupied  twenty -fix  acres  in  Ditch  Marjb ;  that  he  had  depaf-  ad   a-ywr   ibr 
tured  part  thereof  with  young  cattle,  and  was  willing,  to  pay  the  ^fi*^  offenngi 
tithe  for  the  faid  agiftment  ;  that  the  other  part  ol  Ditch  MarJb  ^^^  *^-<^»»  P^'^^n- 
laid  fallow ;  that  the  three  following  years  the  whole  of  it  was  Thai  tithes  ar« 
fown  with  corn  ;  and  that  he  had  paid  the  tithes  thereof.     He  «*"«   ^    ^^ 
alfo  faid,  that  he  had,  in  the  year   1733,  occupied  Double  Brig  ^'"/ 
Ciofei  that  he  had  depaftured  thereon,  amongft  his  cows  and  ^^^<«*''-*'i 
draught  horfes,  four  young  beafts  ;  and  that  he  was  ready  to      ^ 
pay  the  tithe  of  aoiftment  of  the  fame.     He  alfo  admitted,  that  ^  *"'«'  ^^  ***• 
during  the  faid  years  he  had  occupied  five  acres,  and  better,  in  ^^  .    ^^^   JJ* 
Ealands^  and  three  acres  and  a  half  in  Old  Jugs  •,  that  he  had  J]^^^^  -^  j^^^  ^f 
ufed  them  fometimes  as  meadow,  and  had  at  other  times  dcpaf-  tithe    hay  and 
tured  tjiereon  unprofitable  cattle  ;  and  infifted  on  a  modus  of  i>»ft«rc. 
twopence  an  acre  in  lieu  of  the  tithes  of  hay  and  of  the  agiftment 
of  unpFofitaUe  cattle  upon  the  faid  lands  ;  and  which  he  averred 
he  had  tendered  to  the  plaintiff.     He  alfo  admitted,  that  in  the  A  modut  of  td. 
year  1730  be  had  occupied  Leffir  Middle  Marjh  Clofe,  and  had  ■"^"^^"'^jj*^^*'^ 
depaftured  thp  famp  lyith  unprofitable  cattle  \  and  inflfted  on  a  i^r^  AMiU 
modus  of  one  pepny  an  aicre  for  the  fame,  which,  he  faid,  he  had  j^^  a^ 
paid  to  the  plaintiff  Jackfon  \  sind  that   the   fame  had  been 
accepted  by  him.     ^e  ailedged,  that  he  had  occupied  no  other 
lands  fave  what  were  fo^ved  with  com  \  and  that  he  had  no  other 
titheable  matters  than  asaforefajd* 

The  defendant  Cf////  faid,  that  the  defendant  C<i/f*y  died  in  the  The  defendant 
year  1735  ;  and  having  appointed  him  folc  executor,  that  he  ^^'^^^^^^ 
had  adminiftered  to  the  teftator's  will .;  ancj  that  he  referred  to  fendant  Cmhy^ 
his  anfwer.  The  defendant  further  ftatcd,  that  he  had,  for  fix  inlifts  on  a  aw. 
years  paft,  occupied  Old  Jugs  Clofty  and  had,  in  each  of  the  faid  diuoi^^  an  a. 
years,  mowed  the  fame  ;  and,  adnaitting  that  he  had  not  fet  out  ^  ^^  **^ 
the  tithe  haj,  infifted  oa  a  modu^  pf  (Vfppe^cC  im  acre  for  the  y^, 
fame. 
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Pprrtt!rt(t       The  defendants  Fofttr^  ^"^^  ^^'^  Capmy  faid,  that  they  kne« 
H'i'fi        nothing  of  the  plamtiflPs  title. 

x« AN  bT    1 

ft  e  Centra.  'j^hc  defendant  Fojler  admitted,  that  for  four  years  paft  (he 
The  defendant  had  ptcupied  Church  Clofe  ^eadov)  and  N(w  Clofe  \  and  faid^ 
Tofitr  infifts  that  they  had  formerly  been  inclofed  from  a  common  fields  and 
on  a  wodui  of  ^^^^^  (j^g  ^l^A  ipadc  a  quantity  of  hay  thereon  ;  and  flic  infiftcd 

^d    an  acre  for  j        c  ^  •     v  r  ^-11      i.  u-  i.    /u 

Church  Ciofi  and  P"^  ^  modt4S  ot  twopcncc  an  acre  in  heu  of  tithe  hs^y,  whichy  toe 

f^iw  Chfe,  and  faid,  (hc  had  tendered.  She  alfo  admitted,  that  fhe  had  occupied 

id.  an  acre  for  Bottom  Old  Field ;  and  that  ihc  had  mowed  the  fame }  andii^ 

JB^ttomOU  FiiiJ.  g£^g  j  Qjj  a  ,^j^  pf  one  penny  an  acre. 

f  coTln  ul  J'^f  '^^^  defendants  i?g/?^  and  Feney  admitted,  that  they  had  kept 
tiihcmilK,*"^' P^^^^^  COWS  ;  and  they  fet  forth  the  numbers,  quantities,  and 

value  of  the  tithe  of  milk  ;  but  iniifted  on  the  faid  modus  of  one 

penny  for  each  cow. 

^  m^dus  of  2d.  The  defendant  Fo/ler  admitted,  that  (he  pofTefled  Long  Haddf 
of  tiSI'hi"  and  ^^^^'  Tw'^enbridgf  Moors,  and  Land  End  Clofis%  that  flie  had  hay 
pafture  of  *JL  ^^crefrom,  and  had  depaftured  them  with  unprofitable  cattle  y 
LomgHaddyClofe,  but  infifted  pn  the  faid  modus  of  twopence  an  9cre ;  and  flie 
Tweeubtidgt  averrcd,  that  fhe  had  tendered  the  fame,  and  that  the  plaintiff 
#^*lL  d^^nA  ^^^  received  the  faid  modus  for  Tweenbridge  Moors.  She  alfp 
c/o/^,  arid  aid.  sidmitted,  that  flie  occupied  an  houfe,  garden,  and  orchard  \ 
a.  year  for  2ind  iniifted  that  a  m^^i// of  twopence  halfpenny  only  is  due,  and 
iipufcsyorchardt,  that  the  plaintiff  had  accepted  of  the  fame.  She  sdfo  admitted^ 
apdgaidcni.       ^h?t  flie  kept  a  dovc-houfc  }  but  faid,   ftie  had  not  fold  any 

pigeons,  or  the  dung,  except  of  two  •,  but  (he  iniifted,  that  no 
tithes  were  due  for  the  fame.  As  to  Eajier  offerings, {he  anfwered 
gs  the  defendant  Catihy  had  done. 

The  defendant  Ca£hn  faid,  that  he  had  depaftured  Jheep  in 
the  faid  parifli  ;  and  he  fet  forth  the  numbers  in  each  year  ; 
but  faid,  that  he  had  paid  the  plainti^the  full  tithes  of  the  wool 
and  lambs  thereof,  and  alfo  for  his  Eajier  offerings. 

Th*  other  dc-       Thp  defendants  Fofter,  Venejy  and  Cajfon,  put  in  their  anfwers 

^i^^^l'^l^Z  ^^  ^^  amended  bUl,  and  fet  forth  the  particular  quantities  of 

V  lands  Jield  by  them,  and  the  produ£b  thereof,  for  the  tim^ 

demanded  \  and  iniifted  on  th^  faid  modufes  of  one  penny  and 

twopence  an  acre  for  hay,  and  the  i^todus  in  lipu  of  tithe  milk, 

^c.  as  in  the  former  anfwer* 

apd  a  mt^ui  of  The  other  defendants  put  in  their  anfwers  to  the  like  efie^, 
;jd.  for  a  (warm  ^nd  fet  up  the  ftid  modufeSy  and  a  piodus  of  one  penny  for  each 
a  cow  '^d  ^ll  f^arm  of  bees  j  one  penny  for  a  cow  ;  one  halfpenny  for  a  calf  § 
for  a  calf.  ^^  ^^id,  that  no  monthly  tithe  was  due  for  iheep  \  and  inflfted 

on  the  faid  modules  for  cows,-  milk,  calves,  and  pigs. 

The  dcfenrfants  The  defendants  filed  their  crofs  bill  againft  the  EarlofPortmori 
^}e  a  croA  bill  and  the  fcveral    plaintiffs  in  the  original   bill,  fetting  forth j 

fropriaicr    and  his  Ieflee$,  and  in£A  on  iJ^  foXUmvai  modufit  9 

that 


BURING  THE  REIGN  OF  GEORGE  THE  SEGONB.  391 

that   they   were  inhabit3nt3  and  parifhioncrs   of  Tkonif  and   PopFiiw»ti. 

infifting  that  the  fpUowing  piodufes  are  payable  to  the  owner  or  <^*f^ 

iarmer  of  the  faid  reftory,  in  the  lieu  of  the  feveral  titheable  ,^  ^  Cmr^. 

matters  and  things  following^  v«.  first^  that  the  Moores  on  the  ,^  ^^  t-ycar 

north    fide     of    Kirkbridge   Caufeniuaj^    the  Haddes    Bndy  the  in  lieu  of  citlie 
parcels  of  ground  called  the  Fields ^  the  Old  JugSy  the  Lants  End  hay  and  herbage 

Oofes^    Wiie   Chfes,    Swanland  Chfes,   Bradholme    Clofe,  High  ^^  "^   ^"'^ 

£alanJs  Clofes,   AJhfield  Clofes,  within  the  Park  Bank  and  the  Z&aX^Fut 

jLon^s  Ends  in  the  Common  Fields^  have  immemorially  paid,  at  the  did  Jugu 

£afier  yearly,  a  modus  of  twopence  for  every  acre  thereof  when  the  Land's  Etid 

depaflured  with  dry  and  unprofitable  cattle,  or  ufed  as  meadow,  ^J^fy*  wAA/h-- 

in   lieu    of   tithe  hay,    herbage,   pafture,   and    agiftment. —  *^^     conim^ 

6econdlt,  That  the  occupiers  of  the  Moors  on  the  fouth  fide  fields  of  Tkvn  \ 

of  Kirkhridge  Caufeway^  the  occupiers  of  the  Low  Grounds  on  both  ^      . 

fides   of  Low  Ealanas  and  of  Middle  Marjh^  Sir  Hugh  FordalPs  f^,.  'jhc*    ^^^,4 

Chfey  and  Afhfield  Clofesy  without  the  faid  Park  Bank,  have  paid  Moon,  the  Low 

one  penny  lor  every  acre  thereof  when  depaftured  as  aforcfaid.  Grounds,      the 

—Thirdly,  That  the  occupier  of  every  ancient  meffuagc  or  ^^^'^  -^^^^ 

dwelling-houfe  with  an  orchard  and  garden,  or  either  of  them,  ,^^  ^j§fh£M    ' 

thereto  belonging,  or  without,  has  immemorially  paid,  at  Eafler  cufn  \ 
yearly,  a  modus  of  twopence  halfpenny,  in  lieu  of  all  titheiof  jdiy.aidayear 

fuch  mefliiage  or  houfe,  and  the  garden  or  orchard  if  any. —  for  e^eiy  houfe, 

FouRTULT,    That  there   hath  beeh    immemorially  due   and  garden,  and  or« 

payable,  at  Eafter  yearly,  the  following  modufes  or  cuftomary  ^^^^"^ » 

payments,  v/z.for  every  litter  of  pigs  not  exceeding  Sve^n  modus  4thly,Td.fcrih'e 

of  one  penpy  ;  if  exceeding  five,  twopence^  in  lieu  of  all  tithes  p»gs»ar.d  ad  i ji  a 

i)f  fuch  pics;  for  every  inhabitant  of  the  age  of  fixtecn  or  "'f*"^"^^*^^^*} 

rt).».  /  .  8  and  the  fame  far 

upwards,  twopence  for  an  Eafler  offering  ;  for  every  calf,  one  go/lings  • 

halfpenny,  and  a  cow,  one  penny,  in  lieu  of  tithe  milk  and 

calves  ;  for  every  foal,  one  penny  ;  for  every  brood  of  goflings  l^^^^^ .  *'^*^ 

not  exceeding  fiye,  one  penny,  and  if  more,  twopence,  in  lieu  of  * 

tithe  goflings ;  for  every  cock,  two  eggs,  and  one  egg  for  every  ^'  «*  *  ^' » 

ten,  in  lieu  of  tithes  of  chickens  and  eggs  j  and  for  every  fwarm  ,j|  j^,,  a  foal  1 

of  bees,  one  penny,  in  lieu  of  tithe  of  hpney  and  wax;  that  all  the 

faid  modufes  had  been  conftantly  accepted  by  the  impropriator^,  ^^^  *^j  ^^ 

owners,  or  farmers  of  the  faid  reftory,  in  lieu  of  the  tithes  of  the  for  a  hen  5  an^ 

above-mentioned  titheable  matters  and  things,  until  the  year    a  ^    t^ 

1730  J  and  that  they  had  always  been  ready  to  pay  the  fame  j   •  '  ®'      *? 

but  that  the  defendants  had  endeavoured  to  break  through  the . 

fame,  and  to  compel  the  payment  of  tithes  in  kind.    The  crofs 

bill  therefore  prayed,   that  the  plaintiffs  might  be  at  liberty  to 

examine  their  witnefies  to  prove  the  faid  modu/es,  and  that  the 

fame  might  be  eflablifhed  by  this  pourt. 

TbjC  dckndznt  yackfon  faid,  that  hp  believed  feveral  com-  The  leflee  of  the 
pofitions  had  been  made  by  the  farmers*  of  the  faid  tithes  tithes  Ciy$,iheie 
with  the  occupiers  of  lands  within  the  faid  reftory,  from  time  to  ^^  ***^*  *i**'  *" 
Jipe,  for  their  tithes  ;•  but  he  inCfted,  that  fuch  compofitions  y^^^^^  .  ^^^  ^^ 

a  Biafter  $   id.  fgr  a  child  j  |d.  for  a  fcnrant  j  and  ild  for  every  coitagc. 

had 
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agtanji 
Canby  \ 


^rrh^yirzLt.  had  been  frequently  varied,  and  not  eftablifhcd  as  modttfes ;  and 
that  tithes  in  kind  were  due  ;  and  he  fet  forth  his  title  to  the 
tithes  ;  but  denied  that  he  had  ever  infifted  Qn  three  ihiirmg( 
,  and  fourpence  for  Eajler  cffaringt  \  and  faid,  that  he  believedthe 
Eajier  offerings  and  houfi  duts  arc  as  follows,  v/«.  twopence  half* 
penny  for  a  mefluage-  \  t wppcnce  a-piece  for  the  maimer  and 
millrefs  J  one  penny  for  every  child  j- and  one  halfpenny  for 
every  fervant  ;  and  for  every  cottage,  three  halfpence,  payable 
by  the  occupiers  at  £^^r  yearly  ;  but  that  fuch  payments  had 
<  been  included  in  the  comoofitions  made  for  iVnall  tithes.  He 
admitted,  that  the  plaintiffs  were  willing  to  pay  the  faid  modufe^^ 
if  he,  fehe  defendant^  would  have  accepted  of  the  ii7^c. 

S**ir!oAsT'*n  ^^^  ^^''^  ?^  Portmore  infifted,  that  he  was  entitled  to  tith«e  io 
^ great iUbtiin  ^^i^^  for  all  the  titheable  matters  in  the  bill  mentioned ;  ?nd  he 
|io4«  fet  forth  his  title  to  the  faid  redtory,  and  faid,  that  the  fame  was 

conveyed  to  him  fubjetft  to  a  leafe  formerly  granted  to  the 
defendants  Poppleivell  and  Healy ;  that  the  faid  leafe  does  not 
e^^pire  till  Lfidy  Day  1740  }  and  that  he  is  not  entitled  to  the 
faid  tithes  until  that  time.  He  alfo  snfiiiedj  that  if  any  perfon 
who  had  formerly  colle<5Ved  ti\e  tithes  had  accepted  any  compo* 
iltions  for  them,  no  modus  ought  to  be  thereby  eftahliflied. 

N.  B.     The  defendants  Popplewell  and  Heahfs  anfwer  is  not 
ftated  in  the  decree. 


T^  eauTet 


The  defendants 
decreed  to  ac- 
count for  the  de* 
i>afturing  of  bar. 
rrn  cattle  on  the 
Camfti'ns  ; 

and  on  Diu-h 
hlarfi.  rnd  Vtw 
hie  Biivgi  { 

for  the  tithes  in 
k'lndoiliop  polcs 
8::d  willows  cut 
on  the  knd  ; 
for  wheat  in 
Kind( 


The  plaintiffs  in  both  caufes  replied  j  the  defendants  rejoined  j 
andwitneflfes  were  examined  for  all  parties  ;  and  the  caufe  came 
an  to  he  heard  the  ninth  day  of  June  1740,  when  the  Court 
ordered  the  caufes  to  ftjnd  over,  with  liberty  to  the  plaintiffs  in 
the  crofs  caufe  to  amend  their  crofs  bill,  by  inferting  therein  the 
word  «*  owners  j"  which  being  amended  accordingly,  the  caufe 
came  on  to  be  further  heard  on  the  twenty-third  of  June  1740  \ 
and  upon  reading  the  feveral  proofs  taken  in  the  caufe; 
and  upon  hearing  what  could  be  further  alledged  by  counfel  for 
all  parties  j 

The  Court  ordered  all  the  defendants  to  fcverally  account 
with  the  plaintiff"  Jack/on  for  the  tithe  of  igiftment  of  all  dryi 
barren,  and  unprofitable  cattle,  by  them  fcverally  kept  or 
depaftured  on  any  of  the  commons  in  the  pleadings  mentioned  5 
that  the  defendant  Cutis  do  TLCcount  for  the  titbc  ogrftmetrt  of  the 
dry,  barren,  and  unprofitable  cattle  kept  and  depaftured  by  hij' 
tcftator  the  defendant  Canty  on  the  faid  Commons  or  on  Ditch 
Marfb  and  Double  l^riggs  CLfes,  and  pay  the  fame  to  the  plaintiff 
Jackfon  out  of  his  ajjets  ;  that  the  defendant  Caffon  do  like^ifc 
account  for  the  tithes  of  hop-poles  and  ivittows  by  him  cut  oa 
lands  by  him  occupied  in  the  faid  re<n:ory  of  Thorn  or  the  tithe* 

able  places  thereof )  that  the  defendant  Sianniknddq  alfo  account 
,       '  for 
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lor  the  tithe  of  wheat  5  that  the  defendant  L,  Veney  do  account  Po»hiw»^l 
for  the  tithes  of  agiflment  of  dry,  barren,  and  unprofitable  cattle,  ^z^tifi  ^ 
by  her  kept  and  depaAured  on  Fleet  Grounds  and  Meeres  Clpfes  ;  ^  ^  Cwtrl 
that  the  def(^ndant  5.  Forjier  do  likewife  account  for  the  tithes  of  ibrthepanorage 
her  turkies  and  ducks  ;  and  that  the  defendants  to  the  original  of  llut  G^^ma 
bill  do  pay  to  the  plaintiffs  their  cofts  for  and  in  refpecl  of  the  '"^  ^'Z*Li . 
aforeiaid  fcveral  tithcablc  mattery  ^pd  things  for  which  they  arc  for  tirkic*  and 
hereby  direftcd  to  account,  duck^,  in  kind  | 

with  cofts. 

• 

The  Court  alfo  ordered,  that  all  the  defendants  to  the  ori-  The  mcdujn  of 
ginal  bill  do  account  for  the  tithe  hay,  pafture,  and  agift-  *^^-  '?**  *^-  •*! 
xncnt  of  dry  and  unprofitable  cattle  for  the  grounds  called  ,j,^  tithes ofh^ 
the  Moors  J  on  the  north  fide  of  Kirkhridge  Caufeway^  and  andpaftarageon 
the  Moors  on  the  fouth  fide  of  the  faid  caufeway,  according  to  **»«  ^^^^  10A 
the  rate  or  modus  of  twopence  by  the  acre  for  the  Moors  on  the  ^^^  ^Jl''''*-V' 
north  fide,  and  one  penny  on  the  fouth  fide,  and  fo  in  proportion  according  toUbe 
for  a  greater  or  lefs  quantity  tlian  an  acre  ;  but  that  the  fame  is  ftatute  acie. 
to  be  taken  and  paid  according  to  the  flatute  acre,  and  without 
cofts  in  refpeft  thereof. 

The  Court  further  ordered,  thai  the  original  bill  be  difmifled  The  bill  difmir. 
as  to  the  tithes  of  wool,  pigeons,  and  pigeons  dung,  with  fuch  ^'^***^^^!^"* 
cofts  as  relate  thereto.  dung.  ^^^ 

And  the  following  feveral  ancient  modufes  or  cuftomary  pay- 
tnents  within  the  faid  parifti  of  Thorn^  and  alledged  in  the  crofi 
bill,  being  admitted, 

The  Court  doth  hereby  confirm  and  eftablifli  the  fame.  The  moiut  of 
and  dircft  them  to  be  for  the  future  obferved  in  the  faid  parifli,  *^-  ^  ^^  ^ 
TO  wit,  that  the  occupiers  of  the  grounds  called  the  Haddsy  the  q^^  j    '*  ^^^ 
Old  JugSy  i^c.  within  the  bank  called  the  Park  Banky  (hall  pay  and  id.  an  acre 
yearly,    at    Eajlery  to   the   impropriator  of  the  faid   redlory,  for    Uie     Uw 
twopence  by  the  acre  for  every  acre  of  the  faid  grounds  when  ^'<"«^>^f-  *n 
depaftured  with  any  fort  of  dry  and  unprofitable  cattle,  or  ufed  and^crbapj  c- 
^%  meadow,  and  fo  in  proportion  for  a  greater  or  lefs  quantity,  lUblilhcd. 
in  lieu  of  tithe  hay,  herbage,  pafture,  and  agiftment  of  fuch 
grounds  ;  and  that  the  occupiers  uf  the  grounds  called  the  Low 
grounds,  (s^c.  fljall  pay,  at  Eajler  yearly,  one  penny  by  the  acre 
{IS  aforefaid* 

The  CotJRT  alfo  ordered,  that  the  occupier  of  every  ancient  The  mnius  of 
meiluage  or  djyelling-houfe  with  an  ancient  orchard  and  garden,  *|^  *  h  *^'i"* 
pr  either  of  them,  thereunto  belonging,  or  without,  fhali  pay  of  every  ancient 
yearly,  at  Eafier,  twopence  halfpenny,  in  lieu  of  all  tithes  for  the  houfe,  orcharj, 
fame  j'  for  every  litter  of  pigs  riot  exceeding  five,  one  penny,  and  »»«*  garden,eria- 
ifor  more,  than  five,  twbpcncc ;  for  Eajier  oiSering,  twopence,  *'**^«^ 
and  no  more  ;  for  every  calf,  one  halfpenny  j  and  for  the  milk  T***  "*^' ".*^ 
of  every  fiich  cow,  one  penny,  in  lieu  of  tithe  calf  and  milk  ;  for  eiUbUftcd.  *"^* 
pcry  foalj  one  penny  5  and  for  every  brood  of  goflings  not  The««/«Jia$to 

JEafer  offerings,  calves,  ixiiUc,  cows,  foals,  and  goilingS|  eftabbihed* 

exceeding 
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Port LtTnttt    exceeding  five,  one  penny,  and  more  than  five,  twopence,  in  lies 

CAN»y  •       ^^  tithe  foals  and  goflings  ;  for  every  coclc,  two  eggs,  and  for 

ft  ic<mt/a.      every  hen,  one  egg»  in  lieu  of  all  tithes  of  chickens  and  eggs  ; 

The  mod»s  as  to  ^°^  ^"^  penny  for  every  fwarm  of  bees,  in  lieu  of  the  tithes  of 

cocks,  and  hens,  honey  and  wax. 

and  bees,  eftablifiied. 

Theoriginaib.r,  The  Court  alfo  ordered  the  defendants  in  the  crofs  caufe  to 
tfci^sl'^dimilffcd  P^y  ^^  ^^^  plaintiffs  in  the  faid  caufe  their  cofts  for  and  in  rcfpcft 
Yf'uh  'coiU  *       ^^  ^^^  ^^^^  modufes  ;  and  that  the  faid  original  hill  as  to  the  demand 

of  tithe  in  kind  of  hay,  &c.  for  which  the  faid  modufes  are  efta- 
blifhed,  be,  and  the  fame  is  hereby  difn>ified  with  cofts  for  and 
in  refpcft  thereof. 

!i!?«^der!^*to  '^"^  Court  likcwife  cftaWiflifd  and  confirmed  the  ancient 
i>e*obfemd  in  ^^^Hp^^  mentioned  in  the  crofs  bill,  as  the  fame  are  admitted  by 
^uie.  the  counfcl  for  the  plaintiffs  and  defendants  in  the  faid  caufe, 

but  without  cofts ;  and  ordered  and  directed,  that  the  faid 
feveral  modufes  be  for  the  future  obferved  within  the  faid 
parlfti. 

te"^,  *"^*^      The  Court  direfted  iffues  to  try,  before  a  fpccial  jury,  the 

following  modufes : 

•fid  **'*'  First,  Tlie  modus  of  twopence  an  acre  infifted  on  by  the 
in  lieu  of  the  P^ofs  bill  to  bc  payable  for  the  ftrveral  pieces  or  partels  of  land 
tithe  hay  and  called  t/je  Fields^  Wyle  Clofes^  Bradholme  Clofes^  and  the  Lands 
licrhagc  ci  the  Efids^  in  the  common  fields  of  the  faid  parifli  oi  Thorny  in  lieu  of 
cl!tl!BradUim  ^^^  ^*^^^^  ^^^^  herbage,  pafture,  and  agiftment  of  the  faid 
cufes^  and    !bc  ^^^^^^  ^^  ^^^^  fame  are  laid  and  alledged  by  the  plaintiffs  in  the 

LandU  End,  Crofs  bill. 

adiy,  TUc  mrd'4t  SECONDLY,  The  fTiodus  of  twopcncc  an  acre  infifted  on  by  the 
the*iiihesofiV  w  ^"^*^^^  ^f  the  defendant  Canby^  dcceafed,  to  the  original  bill,  to 
Chjesuid  Cwyttt  be  due  and  payable  in  lieu  of  tithe  hay  arifing  on  JSew  Cleft md 
Ciofi.  Givyne  Clofe^X^xt  in  the  occupation  of  the  defendant  Canty,  as  thf: 

fame  is  laid  and  alledged  in  the  faid  anfwer, 

3diy,  ThewoJw       THIRDLY,  The  modus  of  twopencc  an  acre  infifted  on  by 

t*he*'*'ti"hr  of  ^^^  ^"^'''^^''  °^  ^^^  defendant  S.  Forjer  to  the  original  bill  to  bc 
Ctitrcb  aofi  *^"^  ^^^  payable  for  Church  Clcfe  Meadow  and  Wirw  Clafe  in  her 
Miaivio  and  occupation,  in  lieu  of  the  tithe  of  hay,  as  the  feme  is  laid 
firat  ciofi.         2Lnd  a}ledged  by  the  defendant  in  her  faid  anfwer* 

Jhuin  a^tthcif*      ^^^  plaintiffs  in  the  original  caufe  petitioned,  that  the  caufes 

ing  as  to  £afltr  "light  bc  reheard  as  to  Eajler  offerings^  the  tithe  of  wool,  and 

ofteriogs,     (he  tithes  in  kind  for  new  orchards  and  gardens  not  covered  by  the 

tltiiet  of  wool,  faid  modusy  as  to  which  new  orchards  and  gardens  no  diredtions 

TLdl'^'^'  had  been  given.     On   the  thirteenth  of  November  1^41,  the 

'      *  caufes  were  ordered  to  be  reheard  as  to  the  faid  matters  upon  the 

ufual  dcpoflc  of  ten  pounds  \  and  the  fame  being  accordingly 

H  made  J 

Th« 
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The  caufes  came  on  the  twcnty*thir J  of  November  1741   to    Po»rLtw«Lt 
be  reheard  on  tlie  faid  order  ;  and  on  the  return  of  the  pojiea^  by       ^g»np 
vhich  it  appeared,  that  the  first  issU£  was  found  for  the      uV^c^ ^ 
plaintiffs  in  the  crofs  caufe  ;  the  second  issue  for  the  defend-  ^^^  .       *' 
ant  Cutis  (executor  to  the  late  defendant  Csniy)  in  tie  original  in  favottr  of  the 
eauje  ;  and  the  third  issue  for  5.  Former*  three  «o<^t« 

The  Court  ordered  the  original  bill  to  be  difmiffcd  as  to  the  The  original  bin 
demand  of  tithe  hay  arifing  on  New  Ckfe  and  Gwyne  Qh/e^  with  <iifmiircd  at  to 
cofts  at  law  and  in  equity.  thetithcsof  jVw 

The  Court  alfo  ordered  tie  original  bill  to  be  difmiiled  as  to  The  faid  biUdii:. 
the  demand  againft  S.  Former  of  tithe  hay  for  Ciurci  Clofe  and  ""'^"^  »•  » tho 
Nnv  Clofe,  with  cofts  at  law  and  in  equity.  f}^  oi  Church 

J  ^  A      '  Uoje   and   Hem 

CUje. 

The  Court  alfo  ordered  the  modus  of  twopence  an  acre  The  mUit  of 
payable  for  the  lands  called  tie  Fields,   ff^yke  Clofes^  Bradholme  2d.  an  acre  for  ' 
Ckjesy  and  the  Lands  Ends,  in  the  common  fields  of  Thorn^  in  lieu  ^^  FUldj,  nyh 
of  the  tithe  hay,  herbage,  pafturc,  and  agiftmcnt  of  the  faid  atl'^'^tiZ 
lands,  to  be  confirmed  and  eftablifhed.  l^JsEmdc^^ 

bliihcd  I 

The  Court  alfo  ordered  that  the  faid  modus  be,  for  the  fu-  and  ordered  to 
ture,  obferved  in  the  faid  parifli ;  that  the  plaintiff^s  original  bill  be  obferved  in 
be  difmifled  as  to  the  demand  of  tithe  hay,  herbage,  pa{hire,and  ^^*"'*  < 
agiftment,  on  the  faid  feveral  pieces  or  parcels  of  land  j  and  that  ^^  flr*?"^ 
the  defendants  in  the  original  caufe,  and  the  plaintiffs  in  the  to  the  titbes 
crofs  caufe,  have  their  cofts  at  law  relating  thereto.  thereof,     with 

cofts; 

The  Court  alfo  ordered  the  decree  made  the  twenty-third  and  2d.  a  year 
of  June  1 740  to  be  varied  in  the  following  particulars,  to  wit,  fcr  every  pcrfon 
the  Court  declare,  that  there  is  an  ancient  m.dus  or  cuftomary  "*  ■  ^•"^''y  <**- 
payment  within  the  faid  paridi  of  Thorn,  and  the  titheable  places  ^]^J°'  ^''^'^ 
thereof,  that  the  maftcr  or  miftrefs  of  each  family  Ihould  pay  to 
the  impropriator  of  the  faid  pariih,  his  leffee  or  leflees,  yearly^ 
at  Eajhr^  twopence  a  head  for  themfelves  and  each  perfon  in 
their  refpedlive  families,  of  the  age  of  fixtecn  years  and  upwards, 
for  and  as  an  Eajler  offering  ;  and  order  and  decree,  that  the 
faid  cuftomary  payment  be,  and  the  fame  is  hereby  confirmed 
and  eftablifhed,  but  without  cofts  on  eirhcr  fide,  and  be  for  the 
future  obferved  in  the  faid  parifh ;  and  it  is  referred  to  the 
deputy  remembrancer  to  take  an  account  of  the  fame ;  and  that 
the  cofts  be  referved  as  to  the  fame. 

And  that  the  defendants  Cooper  and  others  do  account  for  ,j.j^g  ^.^j^^     . 
thetitheof  apples  which  they  had  from  their  new  orchards;  the  apples  in  ncvr 

cofts  to  be  referved.  or.  h  irds       de- 

creed. 

And  that  the  defendant  Cajfon  do  alfo  account  for  the  tithe  The    tithes  of 
cif  the  wool  which  he  had  from  his  fheep  fhorn  within  the  faid  wool  decreed, 
pariihi  &c.  %  the  cofts  to  be  referved. 

The 


398  iJecrees  in  tithe-  causes 

I>orPLxwtit       The  Coui(t  further  ORDSRED/thatthe  faid  former  derfee 

^Z'^i^ft         as  to  the  eflabli (King  the  cuftoihary  payment  for  Eqfier  offeringi 

ft  V^^trL      ^^^^rein  mentioned^  and  the  payment  of  cofts  to  the  plaincifTs  iri 

the  crofs  caufe  in  refpe£t  thereof ;  as  to  the  dirmiflldn  of  the 

Obft««  plaintifPs  original  bill ;  as  to  the/aid  Eqjhr  offerings^  with  cofW 

in  refpcft  thereof  5  and  Hkewife  as  to  the  difmiiffion  of  the  (aid 
original  bill  as  againft  the  defendant  Caffon^  ais  to  the  demand  of 
tithe  wool,  with  cofts  iri  refpefi  thereof^  be,  and  the  fame,  is 
hereby  difcharged  ;  but  that  in  all  other  particulars  the  fame 
ihall  remain  in  full  force  and  virtue. 

And  it  is  further  orderei),  that  the  depofit  often  poundsi 
made  by  the  plaintiffs  in  the  original  caufe  upon  the  rehearing,' 
be  returned  to  them; 


SAiTmTiiiMj        pOpPLEWELL  agalnjl  Hatfield  ;  it  e  Conira. 

15.  G«o.  »• 

Torhjlnrcj  i6ih  April  1741. 

Tli«plaimil)f;at  'T^HEbill  ftated,  that  the  Duhe  of  Devonjh'tre  was  feifqd  of  tht; 
leflVe  of  the  im-  A  impropriate  reftory  of  Hatfield^  in  the  county  of  Torky  and 
iTSSfwT  T^L  °^  '^^  reftory  houfes,  tithe  bams,  glebe  lands,  and  tithes,  yearly 
fiiri^  claims  the  arifing,  &c.  within  the  fame  ;  that  by  leafe,  dated  the  fourteenth 
tithes  in  kind  of  of  OEiober  1 728,  he  let  the  fame  to  the  plaint iiFs  Poppienvell  and 
Sramvith  Hail  Heafy,  together  with  all  the  tithes  of  corn,  grain,  and  hay  at 
IT'  '^bZu  fioifdd  Hatfield,  Woodhoufe  Hatfield,  Levell  Stainforth,  Dunfcrofi; 
Jp^rktCttUfCarr,  ^udwortb  Farm,  Bramwithy  and  the  Ingt^  and  all  the  tithes  of 
Seamfortb  Ingsy  Wool  and  lambs,  and  all  other  fmall  tithes,  within  the  feveral 
th$         Hvddtt  places  aforefaid,  for  eleven  years,  at  fix  hundred  pounds  a-year ; 

Sri!!Irf  GrW?  ^^^^  *^^  ^^'^  Popplewell  and  Hcaly,  on  the  fifteenth  of  the  fame 

month,  demifed  the  fame  to  the  plaintiff  Jachfon  for  the  faid 
term  ;  that  Jachfon^  by  virtue  of  the  demife,  became  entitled  to 
the  fame,  or  to  fomething  in  lieu  thereof  j  that  all  the 
defendants  occupied  inclofed  grounds  and  common  arable  field 
lands  in  the  fevefal  places  above-mentioned,  and  had  thereon 
various  fpecies  of  tithes,  for  \vhich  they  refufed  to  Account. 

y\)t  defendants  The  defendants  infifted  on  the  following  modufis  :  twopence  aij 
infift  on  a  modm  ^zxt,  in  lieu  of  the  tithe  of  grafs  or  hay  arifing  on  the  North  Ingsj 
in  lieu  of  the  ^^^  fourpence  an  acre  in  lieu  as  aforefaid  on  Guile  Carr^ 
tithe  hay  of  the  which  was,  about  twentt  years  ago,  water  fhakeh,  and  very 
N^rtb  Jngt  and  pobr  and  bad  ;  and  one  penny  an  acte  in  lieti  of  grafs  and  hay 
CmU  Carry  and  growing  Upon  the  Aticiefit  Grounds,  They  admitted,  that  fuch 
Ibe  ^rtcUnt^  P**"^  ^^  *^  Levels  as  had  been  improved,  Btaltjforih  Irrgsj 
Cround$ ;  and  fome  part  of  the  Huddle  Groundsy  paid  tithe  in  kind  ;  but 

and  admit,  that  they  averred,  that  tithe  ip  kind  for  hay  oin  any*  of  the  Ancienl 
tithes  in  kind  arc  ZflWi/ lying  within  the  faid  reftory  hald  never  been  tak^n  before 
/orS^f  !m7li  ^^  plaintiff's  leafe.  They  alfo  infifted  on  a  niodUs  of  one  penny 
HuttdU^G^wds'  for  each  cow,  in  lieu  of  tithe  milk  j  one  halfpenny  for  every 
but  (^Yf  there  is  a  tndns  ot  td.  a  cow  i  {d.  a  calf  j  and  id.  a  IbaL 
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ct!f  i  and  one  penny  for  every  foal,  payable  at  £ri/?#- yearly  ;  PorPLiwtL& 
and  that  nothing  had  ever  been  paid  or  demanded  for  tithe  «f aosi^ 
herbage  of  unprofitable  cattle  as  before  mentioned.  They  alfo  ^^'^''■'••i 
iniifted  on  a  tnodtuoi  twopence  halfpenny  for  each  mefTuage*  and  that  no  tkhc  it 
three  halfpence  fora  cottage^  in  lieu  of  all  tithes  for  homeileads,  due  for  agift. 
iddtlding  out-houfes,  orchards,  and  gardens.  They  alfo  in-  memsthataia. 
fifted  on  one  penny  for  every  Avarm  of  bee5,  in  lien  of  the  f^*^^"*/*,? 
tjthcs  of  honey  and  wax.  for  ,'  ^^^^^  ^ 

and  id  lbrhect« 
The  defendants  filed  their  crofs  bitt  againft  the  faid  plaintiffs  Th«  dcfendantt 
and  the  Earl  of  Portmor^^  fetting  forth  the  modufesy  with  a  few  filetcrofjbiiiia 
others;  and  prayed,  tliat  the  faid  modufes  m\g}\\,  be  eftabliOied,  ^^^Jjf*^^ 
and  the  defendants  reftralncd  from  proceedings  at  law  in  the  "  '^"' 
ecclefiaftical  court. 

Jacifon  denied  the  modufes  ftated  in  the  bill  ;  and  ftatcd  that,  '^^  '*^«e  fays^ 

for  many  years,  ^ompofitions  had  been  made  for  Anall  tithes  j  *|^'*J''*''«uf«t 

that  abodt  fevcnty  years  ago  the  farmers  of  the  faid  tithes  had  tag/,  2d/f^a 

ufually  taken,  at  Eafler^  twdpcnce  halfpenny  for  evef y  mefluage,  maftcr,  id.  for 

three   halfpence  for  every  cottage,  twopence  each  for  every  *  ^^^^y  1^.  for 

maflef  and  miftrcfs  of  a  family,  one  penny  for  every  child,  and  J^J^'^*"^'"^ 

one  halfpenny  for  every  fcrvant,  as  Eafier  offerings  \  that  fuch  wa"of  Smpo^ 

collections  had  iince  been   varied  ;    that .  every  mefluage    or  tion ; 
hufbandry  had  paid  twopence  halfpenny  ;  every  cottage,  three - 

halfpence  ;  and  every  mafter  of  a  family,  forhimielf,  his  wife,  that  td.  for  eye» 

and  all  his  family  above  the  age  of  fixteen  year),  twopence  each,  ry  perfon  is  du« 

and  no  more,  except  when  fmali  tithes  were  compounded  for  ;  f^*"  ^M  •ffer* 

that  to  prevent  trouble  the  farmers  of  the  tithes  had  frequently  '"*** 

taken  three  halfpence  for  every  tup  or  wether,'  and  one  penny  »!<*•  fora  tup  | 

for  every  ewe  fold  after  (hearing  time,  and  before  Candlemas  \  *  •  wf  *«wc} 
but  if  fold  after  Candlemas ^  and  before  {hearing  time,  thejT  have 
ufually  had  a  rateable  monthly  tithe.     He  alfo  faid,  that  there 

are  feveral  parcels  of  land,  called  Hatfield  Park  \  that  he  had  in  that  he  cn}oyt 

his  pofleiiion  a  coppice,  containing  thirty-fix  acres ;  that  Hat^  ****  J'^J*   ^'^^ 

faid  Park  had,  for  many  years,,  paid  little  or  no  tithe ;  but  for  cL>/»«  *'^*"* 
what  reafon  he  knew  not ;  nor  whether  the  faid  coppice  was  ever 
given  in  lieu  of  the  tithes  of  the  faid  park,or  called  the  Titl^Piea 
or  Parfonage  Coppice  \  that  he  had  been  farmer  of  the  faid  tithes 
fince  Lady  Day  1729  ;  and  that  he  is  entitled  to  tithes  in  kind 

from  that  time  for  all  the  titheable  matters ;  but  he  admitted,  that'  the  i»?^W/^ 

that  the  faid  modufes  had  been  tendered  to  him,  and  that  he  had  had  been   tea* 

refufed  to  receive  the  &me«  ^^^^* 

TheEarl  ofPortmore  alfo  denied  that  there  Were  any  modufes  paid  The  impropri*. 
in  lieu  of  the  titheable  matters  in  the  bill  \  and  infiftcd,  that  he  ^  ^'''^*"   »** 
was  entitled  to  tithes  in  kind  for  all  the  titheable  matters  within  '^l^'J^^rkh 
the  faid  rcdlory.  He  alfo  faid,  that  he  neither  knew  nor  believed  titiitftce^ 
that  Hatfield  Park  is  exempt  from  the  payment  of  tithes  by  the 
real  cvrnp^tion  in  th€  bill  mentioned,     H#  further  iJiid,  that  at 

tht 
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Poi^LiwtLL   the  time  he  purchafcd  the  fald  reftory,  the  fame  was  nndcr  l«ft 
.    ^£^fi        to  the  other  defendants  ;  that  their  leafes  do  not  expire  till 

^^/CbJ/^/  *    ^^^y  ^"^  '''♦^  *  ^°^  ^^^^  ^^^^  ^^^^  ^'"^^  ^^  ^*^  *^  "S^^  ^^  • 
coUedt  the  tithes. 

The  immediate  Poppleivelt  and  ii>a/^  laid,  that  the  parlfh  of  Hatju/J  is  an  im- 
leffcM  of  the  propriate  reftory  ;  that  the  late  t)uke  ofDevonjbire  was  owner 
irr^haTIhey  ti^sreof-,  aricT  tliat  after  his  death  the  fame  defccnded  to;. 
Iwd  demifcd  the  Lot d  John  CMvendi/b ^  vfho  had  fold  the  fame  to  the  defendant 
tithe*  to  the  th^  Earl  of  Portmon.  fubjcft  to  a  leafe,  dated  thjc  fourteenth  of 
piaintHT  Jack-  Q^ober  1 728,  whereoy  the  fame  was  let  to  them  for  eleven  y^arSi 
■^***  which  ftiU  fubfifted  ;  that  they  had  granted  the  fame  to  Jackfon ;  ^ 

atid  that  not  having  concerned  themfelves  in  collecting  the  tidies^ 
they  knew  nothing  of  the  modufes  in  the  bill  mentioned,  or  of 
the  fiiits  Jachfon  had  commenced  concerning  the  fame. 

Tf»ecaufet  The  plaintiffs  in  both  caufes  replied;  the  defendants  re- 

heard, jtfinfcd  J  and  witneiles   were   examined  iix   both   caufes ;    ang 

the  caufes  came  on  to  be  heard  on  the  ninth  day  oi February  lad  f 
and  upon  reading  the  ihdehture  of  leafe,  dated  the  fourteenth  of  . 
Oiiober  1728  ^  and  the  feyeral  proofs  in  the  caufe  ;  the  Court  in 
part  heard  the  faid  caufes,  and  adjourned  the  further  coniidera* 
tion  thefeof  to  the  lixteerith  6i  April  1741  5  when,  on  reading 
fome  other  proofs,  and  on  full  coniideration  had  thereon  } 

The  ibnowine  '^"^  CouRT  confirmed  and  cftablilhed  the  following  moditjh 
noJi/j^f  eftablUh-  mentioned  in  the  crofs  bill,  and  admitted  by  the  counfel  for  thd 
«<i^:       *  faid  feveral  parties^  and  directed  the  fame  to  be  obferyed  for  th« 

future* 

»d.  an  acre,  in      TiRST^  That  the  occupief  and  occupiefs,  fo*r  the  time  beings 

lieu  of  the  tithe  of  a  certain  piece  of  gronnd,  called  North  higi^  within  the  pariih 

hay  of  r^jVor/A  ^f  ffaijUld,  (hall  pay  yearly,  at  Eafter,  or  as  foon  after  as  de- 

'  ^  manded,  to  the  impropriator  of  the  reftdry,  or  His  Icflee  <ar 

leflces,  twopence  an  acre,  and  no  more,  for  every  acre  of  the 

faid  grounds^  when  ufed  as  meadow,  for  hay,  arid  the  grafs 

thereof  mown  and  made  into  hay,  and  fo  in  proportion  for  a 

greater  or  lefs  quantity  than  an  acre,  for  and  in  lieu  and  fatiA 

faAion  of  all  tithe  of  hay  of,  for,  or  arifing  from  the  faid  ground 

and  every  part  thereof. 

aid.  a  year,  in      Secomolt,  For  every  ancient  meflTuage  or  dwelling*hoa(^ 
Eeu  of  the  tithes  \v4th  an  ancient  orchard  or  orchards,  garden  or  gardens,  two- 
^  every  aocknt  pence  halfpenny,  in  lieu  of  tithes  arifing  from  fuch  mefluage,&c.  \ 
"  ^*   ^*         and  for  every  ancient  cottage^  &c.  three  halfpence. 

|d.f-»r every  fit*      THIRDLY,  For  every  litter  of  pigs  under  the  ntimberof  five^ 

terof  pigs  un-  q^^  halfpenny ;  and  above  five,  or  under  ten,  the  impropriator 

^  ^*'  or  owner  (hall  pay  or  receive  the  value  or  price  of  half  the  pigf 

fetting  fuch  price  as  they  think  juft^  &c. }  and  if  above  ten,  the 

impropriator,  &c  to  have  one  pig. 

»d.  for  Zafier  FOURTHLY,  For  EoftiT  pfferfngSj  twopence  for  every  inhabi- 
•ffcrings.  tant  above  the  age  of  fixteen. 
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Fifthly,    For  every  calf  calved  in  the'parifli)  one  half-   PoprLtwBLi. 
penny  )  and  for  the  milk  of  fuch  cow^  one  penny,  in  lieu  of  tithe         «^M 
calf  and  milk.  Hatfi.ldj 

Sixthly,  Every  foal,  one  penny.  i^  ■  "*^ » 

^  *^        '  id.  a  oiw  i 

Seventhly,  A  brood  of  gofllngs,  if  ten  in  number,  the  tenth  «oflins»i 
goding ;  and  if  under  five,  then  one  halfpenny  a  gofling  ;  but 
if  fire,  then  the  value  of  half  a  gofling,  in  the  fame  maumer  as 
the  pig. 

Eighthly,  For  cocks  and  hens  kept  on  a  large  farm,  four-  ^L^in^J^Sf 
pence,  or  twenty  eggs,  in  lieu  of  tithe  chickens  and  eggs.  For  ^^i^  chickcm, 
every  fwarm  of  bees,  one  penny,  for  tithe  honey  and  wax  ;  as  and  id.  for  beet  1 
fiiUy  ftated  in  the  faid  decree. 

Ninthly,  That  tiatJUld  Pari  is  exempt  from  the  payment  of  that  VatJM 
all   manner  of  tithes  for  any  promts  there   arifing  ;  for  that  '*''*  U  titht 
the  impropriators,  leflces,  and  farmers  of  the  faid  reftory  have,       ' 
time  out  of  mitid,  pofleiTed  and  enjoyed,  and  yet  do  poflefs  and 
enjoy,  the  Tithe  Pieceor  Parfonage  Piece^  about  forty  acres,  being 
anciently  part  of  Hatfield  Parly  in  lieu  and  full  fatisfadion  for 
all  and  all  manner  of  tithes  of  any  kind  arifing  within  the  faid 
park. 

Tenthly,  That  the  defendants  in  the  crofs  caufe  do  pay  the  Ooilt. 
plaititiffs  in  the  faid  caufe  their  cofts  in  refpe£t  of  the  faid  feveral 
tnodufes. 

The  Court  alfo  confirmed  and  eftablifhed  the  following  iid.  for  a  cop, 
modusy  viz.  that  every  perfon  who  keeps  any  tups,  wethers,  or  an-^   »<*■  ^^  • 
ewes,  within  the  parifli/or  the  titheable  places  thereof,  do  and  *^*'.  ^^^^^  ^ 
fhall  pay  and  ought  to  pay  yearly,  at  Midfummer,  or  fo  fooii  after  gift^^nu 
as  demanded,  to  the  impropriator,  &c.  three  halfpence,  and  no 
more,  for  every  tup  or  wether,  and  one  penny  for  every  ewe 
fold  out  of  the  parifh,  or  reftory  after  Candlemas  \  but  the  Court 
declared^  that  the  iaid  cuftomary  payment  is  only  in  lieu  of  the 
tithe  agiftment  of    every  fuch  tup,  wether,   and    ewe  \  and 
eftablifhed  the  faid  modus  without  cofts. 

The  Court  alfo  ordered  the  defendants  in  the  original  caufe  Tithe  wool  and 
to  account  for  the  tithes  of  the  wool  and  lambs  which  they  had  ,lan*»  decreed. 
from  their  flieep  (horn  or  fallen  within  the  faid  parifh  or  tithe- 
able  places  thereof  during  the  time  demanded  by  the  bill,  but 
without  cofts. 

The  Court  alfo  directed  two  ifliies  to  try,  irTues   direded 

First,  «  Whether  there  be  fuch  modus  or  cuftomary  pay-  whether  id.  an 
*«  ment  of  one  penny  by  the  acre,  as  iniifted  on  by  the  plaintilf^  acre  u  payaNe 
•<  in  the  crofs  bill  to  be  due  and  payable  for  every  acre  of  in  licuof  the  tithe 
«  the  Ancifnt  Grounds  in  the  parifli  and  reftory  of  Hatfieldy  and  ^\'^  "1  '*'%-^' 

.,,.,,,         .  ,  \-/  .  •  .1.       *""'  Grounds, 

**the  titneablc  places  thereof  (cxceptmg  the  grounds  therem 
Vol.  IL  D  d  «  excepted). 
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Potrttwttt  **  excepted),  when  ufed  as  meadow,  in  Ueu  of  the  tithe  of  the 
im^        «  hay  of  the  faid  grounds,  as  the  fame  is  laid  and  alledged  by 
HATri.in  ,    „  tijg  piaintifis  in  the  crofs  bill  ?" 

Whether  Bra «-      SECONDLY,  «  Whether  the  mefluage  and  lands,  called  Bram* 
wth  Ball  is  in  ««  ^fh    Hall^  or  any   and   what  part  thereof,  Uc  within  the 
%tM^    ^^  '*  parifh  and  reftory  of  HatfUld  r  Further  direftions  to  be 
*'^  '  rcferved  till  trial  had. 

FirAiifue  found  The  firft  ifluc  was  tried,  and  a  verdift  given  for  the  piaintifis ; 
for  the  plaintiff*,  but  the  fecond  ifliie  was  not  tVicd  ;  and  on  the  twcnty.fourth  of 

November  1 74 1  ; 

The0m/wori<l.  Th£  Court,  hearing  counfel  on  bdth  fides,  ordered  the  faid 
an  acre  for  tbt  fnodus  OX  cuftomary  paynxent  of  one  penny  as  aforefaid,  to  be 
^^^^^'^  confirmed  and  eftabliflbed,  and  to  be  for  the  future  obfervcd  in 

the  parifh,  with  cods  at  law  and  in  this  court  in  both  caufes 

relating  to  the  faid  modus. 

The  Rafifr  of-  It  was  alfo  Ordered,  by  confent^  that  the  former  decree,  as  to  the 
fcnngs  deuced  defendants  in  the  crofs  caule  paying  to  the  piaintifis  their  cofts  in 
without  cofts.    ^^j.p^^  j^  jg^^  oferings  thereby  cftabliflied,  be  difchargcd ; 

and  that  the  faid  cuftomary  payment  be  eftablidied,  as  therein 

fet  forth,  without  cofts  on  either  fide. 

The  tithes  of  Thb  Court  alfo  Ordered  the  defendants  in  the  original  caufe 
tamips  decreed,  to  account  for  the  titKes  of  the  turnips  which  they  had  on  the 

land  by  them  feveraliy  occupied  in  the  faid  parifh,  except  on 

Hatfield  Park,  and  fed  with  barren  and  unprofitable  cattle, 

AglftmentUihet  according  to  the  value  of  the  fai4  tithes;  and  for  the  tithes  of 

decreed,  pafturage  or  agiftment  of  dry,  barren,  and  unprofitable  cattle  oil 

their  faid  lands* 

^il^kcd"  uu  ^"^  Court  alfo  ordered  the  defendants  to  account  for  tM 
tr/l!*jte!  'crta.  ^'*^^^5  of  their  clover  feed,  and  of  their  geefe,  turkies,  hens; 
biiihfd.  ducks,  and  other  poultry  ;  and  alfo  for  Rafter  offerings  for  them- 

felves  and  their  families,  according  to  the  faid  cuftomary  pay* 
ments  and  modufes  relating  thereto,  cftabliflied  by  the  former 
decree. 

The  tithes  of  pi.  The  Court  alfo  Ordered  the  defendants  D/rir^ir  and  Ne^» 
ge«M  (old  de-  yj,^  ^q  account  for  the  tithe  of  the  pigeons  by  them  fold  firom 

their  dove-cotes  in  the  faid  parifli. 

The  tithes  of  ,  The  Court  alfo  Ordered  the  defendant  Aikinfon  to  account 
*PPj*J^^<*  "Sr  ^^^  *^^  ^*^*^^*  ^^  apples  and  other  fruit  and  herbage  which  he  had 
^^^^  ^  from  his  new  garden  and  orchard  in  the  faid  parilh. 

The  biU  as  to  The  Coort  alfo  Ordered  the  original  bill,  as  to  the  demand 
"^J^^G^f^i  of  tithe  hay  for  the  faid  ancient  grounds  for  which  the  faid 
difmifled.  '^^^  '  modus  of  one  penny  an  acre  is  hereby  eftabliflieds  and  as  to  all 

the  matters  for  which  no  account  is  hereby,  or  by  the  faid  former 
decree,  direAed,  to  be  difmifi'ed  with  cofts  :  the  caufes  to  be 

further  heard  on  the  report. 

The 
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The  plaintifii  haTirig  failed  to  try  the  ifluc  touching  the  ^otftrwtLL 
mcffuagc  and  lands,  called  BrtmwtB  Ha//,  the  Tame  was  ordered    HAx^rilfLD 
to  be  taken  pro  con/effo ;  and  on  the  twenty-eighth  oiApri/  1 743,      etYdlt^a. 
upon  hearing  couniel  for  the  defendant  GreJ/jam ;  and  reading  The  lOues  1^  to 
the  decree,  order,  and  countermand  of  notice  of  trials  and  no  -^'''•wr^  HaU 
counfel  attending  for  the  plaintiflEs  ;  ^^'^J'  ^'"^  '••- 

The  Court  ordered  the  bill  to  be  difoiifled  as  againft  tk^  The  bui  at  1 
defendant  Grtjbam^  with  cofts  both  at  law  and  in  this  court,         s**"^    Cr^m 

dflmUTcd. 

Tho.  Parker. 
Law.  Carter. 
Ji.  Reynolds. 
Cha.  Clarke. 

S^iYD  againft  Unwin.  '  ^^liToiI"" 

Effex,  29ttf  Januarj  \']\6. 

T^iilfe  rtftdr  of  Hifimnwham  SiUe,  in  the  county  of  Sfex,  '^^J*  "'»"««'  » 
*  .  claimed  the  tithes  in  kind  ot  all  hops,  from  Lady  Day  1 739,  ^^ ^^^  ^?\'^ 
anang  on  a  piece  of  ground  called  Broom  Leyes,  about  eight  acres^  fee  out  m  the  pf 
in  the   fame  manner  as   his   predeceflbrs  had   been  and  he  riflt  of  Htnnasi* 
was  cnthled  to  the  fame;  and  ftated,   that  the   faid  manner  ^"-S'^/oin-E/: 
and  mode  of  tithing  hops   was,  "  by  receiving  on  the  hop  ^*' 
•«  grounds  where  the  fame  arife  the  tenth  meafure  or  weight  ^^^^^   JJ* 
««  after  they  are  plucked  from  the  ftalks,  and  before  they  are  ^th  1^1^  ,^,[ 
<^  dried  or  packed  ;'*  and  that  it  is  incumbent  on  the  occupiers  Trinity   Temf, 
of  all  hop  grounds  in  the  faid  parifh  to  gather  all  the  hops  from  ^^*  ^®o.  a. 
the  poles  or  hills  before  the  tithe  is  fet  oiit  by  fuch  meafure  or 
weight,  in  regard  the  faid  tithes  are  not  fevered  until  the  hops 
are  fevered  ;  that  it  had  been  cudomafy  for  the  plaintiff's  pre* 
deceflbrs  and  foi*  the  plaintiff  to  agree  to  take  a  fatisfaAion  ill 
mioney,  in  lieu  of  the  tithe  of  hops,  as  near  the  value  as  they 
could  ;  that  for  the  year  1739  he  came  to  an  agreement  with  au 
the  occupiers  of  hop  grounds,  except  three  or,  four  from  whom 
he  had  received  compofitions ;  but  that  the  defendant  had  re- 
fufed  to  accede  to  fuch  proppfal,  and  infifted  upon  fetting  out, 
his  tithe  hops  by  the  tenth  hiU  or  pole  ;  and  that  the  plaintiff 
Ihould  caufe  the  fame  to  be  picked  at  his  owd  charge  \  which 
he  refuied  to  do*    The  bill  therefore  prayed  an  account  and 
iktisfadion  for  the  value  of  the  tithe  of  hops  for  that  year. 

The.  defendant  admitted,  that  the  plaintiff  was  re£tor  of  the 
parifh,  and  entitled  to  the  tithes  of  hops  in  kiiid  $  that  he  wa^ 
at  Lady  Day  17x9,  and  had  been  ever  fince  vh\^',  poffefled  oJF 
Broom  Leyts,  which  contained  better  than  five  ajcres  ;  and  that  he 
had  planted  the  fame  with  hops  ;  that  he  had  occupied  the  faid 
ground  from  Lady  Day  1739  until  theplaintiffbecame^entitledto 
the  tithe  of  the  hops  growing  thereon,  and  untiLthe  hops  grow. 
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ing  thereon,  except  the  tithe  bops,  had  been  picked,  dried,  aifd 
bagged  :  And  he  faid,  that  he  had  fet  out  the  tithe  of  the  laid 
hops,  fo  growing  on  Broom  LeytSy  by  the  tenth  pole  or  hill ;  and 
that  when  he  Intended  to  begin  to  pick,  he  gave  the  plaintiff 
notice  thereof,  and  deiired  him  to  fend  to  fee  his  tithes  fet  out  | 
that  the  plaint  iff*  thereu(>on  infifled,  that  the  faid  hops  (hould  be 
gathered  from  the  vines  or  binds  at  the  defendant's  charge,  and 
that  the  tithe  thereof  ihoold  be  fet  out  by  meafure  after  they 
vitxt,  fo  gathered  ;  that  he  had  refufed  to  fend  for  the  tenth 
pole  fo  fet  apart  for  the  tithe  of  the  laid  hops.     The  defendant 
further  faid,  that  he  had  caufcd  the  fame  to  be  fet  out  before  two 
witnefles,  by  the  tenth  pole, -for  the  plaintiiF's  tithes,- and  had 
fevered  the  fame  from  the  roots,  and  Aripped  the  vines  from 
the  poles,  and  left  them  on  the  ground  for  the  plaintiff''s  ufe  ; 
but  that  he  had  negleded  to  take  the  fame  away  ;  and  he  in- 
fifted,  that  there  is  an  ancient  ufage  prevailing  in  the  faid  parifh, 
whereby  the  re£tors  are  obliged  to  accept  their  tithe  hops  by  the 
tenth  pole  or  hill  after  the  vines  are  fevered  from  the  ground, 
and  ftripped  off*  the  poles ;  and  that  the  faid  re^ors  were,  and 
the  pbintiff  was,  obliged  to  pick  all  his  tithe  hops  ;  but  he  iaid 
that  it  had  been  cuftomary  for  the  plaintiff's  predece(Ibrs,aDd  alfo 
for  the  plaintiff,  for  feveral  years  pait,  to  agree  with  the  occupiers 
of  hop  grounds  in  the  faid  parifli  to  take  money,  in  lieu  of  tithe 
hops,  as  near  the  value  as  they  could  before  they  were  picked  \ 
and  he  fet  forth  the  quantity  and  value  of  the  fkid  hops  for  that 
year. 

The  plaintiff  replied  }  the  defendant  rejoined  ;  and  witnefies 
were  examined  on  both  fides  ;  and  upon  hearing  counfel  on  both 
fides;  and  reading  feveral  proofs  in  thecaule ;  an  agreement,figned 
R.  Sneydy  dated  the  twcnty-lixth  of  Auguft  1738  ;  a  decree  in  a 
caufe  Chitty  v.  Reeve  (aU  dated  the  twelfth  of  [fuly^  Trinity  Temiy 
in  the  fourth  year  of  James  the  Second ;  a  decree  in  the  caufe  of 
Gee  V.  Perch  (b)^  dated  the  feventeenth  of  November  1698  ;  ano- 
ther decree  in  the  caufe  of  Gee  v.  Perch  (cj,  dated  the  eleventh 
of  May  1 704  \  another  decree,  in  the  caufe  otBlifs  v.  Chandler  (d)^ 
dated  the  eighteenth  of  November  1720 ;  and  upon  full  debate ; 

The  Court  direAed  an  iffue  to  try,  before  a  fpecial  jury, 
'«  Whether,  by  the  ufage  in  the  parifh  of  Henningham  Siblfj 
»<  hops  are  to  be  tithed  before  they  are  picked  from  the  ftaik." 

A  trial  was  accordingly  had,  and  a  verdiA  found  againft  the 
ufage  ;  and  on  the  (ixteenth  of  Novaiiber  1741,  on  reading  the 
pofiea\ 

The  Court  declared  that  the  cuAom  of  tithing  hops  within 
the  parifli  of  Henningham  Sihle  is  after  the  fame  are  picked  \  and 
decreed  the  defendant  to  account  for  his  tithe  hops  for  2  739, 
with  coils  at  law  and  in  equity. 


(•)  Vol.  I.  pajrei^i. 
(kj  Vol.  1.  pagC3S6. 


(e)  Vol.  I.  page  43^. 
{J)  Ante,  pugc  146. 
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4.  Cio   t* 

EJfeXi  7.6th  June  1 730. 

^^HEbill.ftatedy  that  the  warden  and  fcholars  of  Saint  Mary^s  The  improprU* 
^     ColUgey  in  Oxford^  being  feifed  in  fee  of  the  parfonage  and  tors  of  the  par. 
vicarage  impropriate  of  Hornchurch^  in  the  county  of  Ejfexj  and  *^*5^  ^n<*  ▼»• 
of  all  great  and  fmali  tithes  arifing  therein,  did,  by  indenture,  ^^™^  ^dciMnd 
dated  the  feventh  of  March  1 720,  demife  all  their  tithes  of  corn^  the    tithes    in 
hay,  and  other  things,  on  the  north  part  of  the  highway  leading  kind  arifing  ia 
from  BrenttxHiod  to  Chadwelly  and  fo  towards  London^  being  in  ^^^*^i*  ">  the 
Hawringy  in  /f(^wAi//TA  (except  all  fuch  tithes  anciently  demifed  ^j^\^^y.  *"^ 
to  the  fanners  of  the  tithes  of  the  chapel  of  Romford^  and  of  the  Havering  Ptrk* 
rcftory  of  Hornchurcb  aforefaid),  to  J.  Jcrmyn^  his  executors, 
&c* ;    that   the  faid   J.  Jermyn  being   fo   poiTeiled  did,  by 
indenture  dated  the  eighteenth  of  July  17 15,  aflign  over  to  the 
plaintiffail  his  intereii  therein ;  that  tiie  plaintifi',in  right  thereof, 
and  by  virtue  of  other  fubfequent  leafes  from  the  faid  college, 
became  entitled  to  receive  the  faid  tithes,  or  fome  modus  in  lieu 
thereof ;  that'  the  defendants  had  ever  ilnce  held  and  occupied 
therein  feveral  fields  of  meadow,  padure,  and  arable  ground, 
whereon  corn  and  hay  had  arifen,  and  had  depafturcd  feveral 
cattle,   for   which    he    had   demanded  tithes  ;    but    that  the 
defendants  had  refufed  to  pay  them  under  various  pretences* 
The  bill  therefore  prayed  a  fatisfa<^ion  for  the  fame. 

The  defendants  admitted,  that  the  plaintiff  might  hold  under  The  dcfendapit 
the  college,  as  ftated  in   the   bill  \  but   denied   that  he  was  i^y*    tim    the 
entitled  to  all  the  tithes  of  corn,  hay,  and  other  increafe  arifing  ?**»  "®^  ^* 
on  the  faid  grounds  j  and  they  fet  forth  the  feveral  lands  they  ^J^^^*  "j^aJ 
occupied  in  the  parifh,  but  gave  no  account  of  the  tithes  thereof  j  of  the  crown,'* 
and  averred,  that  the  faid  lands  had  been  formerly  part  of  jtti- 
vering  Park^  now  difparked,  and  parcel  of  the  ancient  demefnes 
of  THE  CROWN  }  that  the  faid  grounds  were  alfo  parcel  of  a 
fourth  part  of  the  inclofed  land,  called  Havering  Park^  now 
feparated  from  the  other  three-fourth  parts  of  the  inclofed  lands 
belonging  to  the  manfion-houfe  of  the   manor    of  Haveting 
Bo'-Mer  ;  that  the  faid  lands  were,  bv  letters  patent,  in  the  ele- 
venth year  of  the  reign  of  George  the  Firji^  granted  to  %  Sey^ 
l^yn  and    ST.    Farrington^   in    trufl    for   the    fons    of   Robert, 
Duke  of  Ancajler^  deceafed,  to  hold  to  them,  their  cKCcutors, 
&c.  for  thirty-one    years,    paying  fifty-three   pounds,    thir- 
teen fhiJlings,  and  fourpence  a-year  rent  ;  that  the  reverfign 
is  now   in  his  prefent  majefty  ;  that  the   other  three-fourth 
parts  of  the  faid  inclofed  lands  were  granted  to  other  perfons 
by  PPVliam  and  Mary  under  a  yearly  referved  rent }  that  Sir 
Jeffrey  Palmer,  attorney-general  to  Charles  the  Second,  on  behalf 
of  his  majefty,  did,  with  John  Speller  and  others,  exhibdt  their 
bill  in  this  court  again  (I  the  faid  warden  and  fcholars  of  Saint 
Mary  College,  in  Oxford,  and  others,  fetting  forth,  that  his  then 
majelly,  and  all  his  predeceffors,  time  out  of  mind,  had  been, 
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s A  H  -  ro«  D     and  that  his  then  majefty  was  fcifcd,  in  his  demefne  as  rffee^  m  right 
cgatnf        of  his  crowp,  of  the  manor  of  Havering  B^wir  and  Part^  and 
feveral  mcffuagcs  therein,  freed  from  all  manner  of  tithes  vhat- 
foever,  and  in  lieu  thereof  paid  one  fat  buck  and  doe  yearlyi  at 
their  refpe£live  feafons,  to  the'parfon  and  proprietor  of  the  (aid 
church  ;  and  prayed  that  the  faid  cuftom  might  be  examined  in 
cpurt  }  that  the  college  and  Thomaj  Jermyn  put  in  their  an- 
fwers ;  that   the   defcindant  Wells  claimed  the  'fmall  tithes  of 
Haveriffg  by  grant  from  the  college  ;  that  the  faid  JVells  con- 
feifed,  that   he   had  demanded  tithes  of  the  plaintiffi,  who 
occupied  the  faid  land?,  aqd  that  he  had  fqed  them  in  the 
archdeaconry  court  of  E^ex  ^  that  the  plaintiffs  replied  ;  the  de« 
ifendants  rejoined  \  and  witnefles  were  examined  ^  that  thecaufe 
was  heard  on  the  fourth  oi  February  1666  j  that  THE  Court  or- 
dered an  injun£bion  to  flay  the  proceedings  in  the  archdeaconry 
court,  and  all  future  proceedings  in  the  fpiritual  court,  and  dt» 
dared  themfelves  fatisfied  with  the  modus  upon  the  proofs  theQ 
read  i    that  the  defendants  deiired  that  it  might  be  referred  to 
a  trial  at  law  upon  an  iifue  directed  ;  but  that  fuch  trial  was 
never  had.    The  defendants  therefore  fubmitted  to  the  court, 
whether,  after  this  length  of  time,  the  faid  iilue  ought  not  to 
be  taken  as  fpund  for  the  tnpdus  /  and  whether  his  majefty  and 
•m!  that  tbere  lefTees  ought  not  to  have  the  benefit  thereof.     They  alio  ftated, 
is  pajr^ble  one  ^^x.  fince   fuch  .  difparking  of  the  faid    park,  the  tenants  of 
d^*^  e\rf  *^n  ^^^  ^^^"^  thrcc-fourth  parts  had  paid  yearly  one  fat  buck  and 
lieu  pf  the  tallies  ^^^  ^^  their  refpcAive  feafons,  or  five  pounds  in  lieu  thereof,  to 
tbcreoC  the  college,  or  their  tenants  ;  and  that  by  agreement,  at  fuch 

difparking,  the  fame  was  laid  wholly  on  the  faid  three-fourth 
parts,  and  the  other  fourth  part  difcharged  fronl  the  payment 
of  any  part  thereof.  Th|:y  further  dated,  that  all  the  faid  lands 
by  them  occupied  had  been,  lime  out  of  mind,  held  by  his  noiir 
majefiy  and  his  predecefibrs,  and  theii-  leffees,  freed  from  the 
payment  of  all  manner  of  tithes  in  kind,  fayc  the  tnodus  of  the 
J  buck  and  doe  in  their  feafons,  or  fiye  pppnds  in  lieu  thereof  & 
and  that  therefore  the  college  and  their  leflees  ought  to  hold 
themfelves  content  therewith,  and  cannot  by  law  demand  any 
tithes  in  kind,  or  any  fatisfaflion  in  lieu  thereof,  fave  the  faid 
modus*  And  they  infifted,  that  the  warden  and  fcholars  being 
lay  proprietors  could  not  by  law  demand  any  tithes  of  which 
they  had  never  been  in  pofiefBon,  and  more  efpecially  for  that 
the  lands  are  parcel  of  the  ancient  demefnes  of  the  crown  ;  and 
that  therefore  they  had  refufed  to  pay  the  plaintiff  tithes  in 
kind,  the  premifes  being  exempt  from  payment  thereof  as  afore* 
faid,  or  by  fome  other  lawful  means. 

TT«^  cMfe  The  plaintiff  replied;  the  defendants  rejoined  ;  andwitnefics 

<»  IdrtU  were  examined  on  both  fides  }  and  on  reading  the  anfwer,  and 

hearing  counfeU 

* 
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The  Court  ordered  the  defendants  to  account  for  the  tithes     Saudfoid 
of  corni  hay,  and  other  titheable  matters  and  things,  which  had        H^^ 
arifen  in    the  feveral  lands   occupied  by  them  in   Havering^  '^y^   tithes  in 
in  the  faid  parifh  of  Hornchurcb^  and  the  titheable  places  thereof  Hawrmg     dt- 
(except  fuch  tithes  as  in  the  faid  biU  are  excq>ted)  during  creed. 
the  time  demanded  by  the  bill. 

The  deputy  made  his  report ;  and  the  caufe  came  on,  on  the  Thedeptty'sre^ 
twenty-fevcmh  of  J/iwtffy  1731,  for  further  dircftionsj  when  V^'^^"^^* 
upon   reading  the  decree  and  report,  th£  Court    ordered 
the  report  to  be  ratified  and  confirmed  with  cofts,  and  the 
defendants  to  fprthwith  pay  to  X\kt  plsiiQtiflF  the  feveral  fums  re- 
ported due.  J  AS.  RnNOLDs. 

Law.  Carter. 

J.    CoUTNS. 

Wm.  Thomson.  * 

RuDGE  a^ainfi.  Chapman.  V^hmJH^ 

Kwihqmfionjhiriy  X$tb  Jung  ij^t. 

'T^HE  bill  ftatedy  that  the  defendant  Chapman^  as  rt&or  of  The  reacr  of 
*■    Braybroohj  in  the  county  of  Nortbampton^  had,  in  Trinity  ^"V^^^*      » 
Term,  in  the  twelfth  year  of  his  late  majetty,  filed  his  bill  againft  ^I^Z^'^ 
Rudge  and  others,  owners  and  occupiers  of  ifcveral  lands  then  "^oy  ihe  Undt 
indofed,  and  which  formerly  had  been  parcel  of  two  open  and  called  the  Deii^ 
c<nnmon6t\dst  cMed  LotcbiandFieJd  znd  Black/and  Fielil  or  cotx\'  *«  '•«*"  of  the 
mon  ;  that  the  faid  reftor  thereby  infifted,  that  he  was  entitled  to  ^^^^  ^^ 
feveral  parcels  of  land  lying  in  the  faid  fields,  or  to  one  of  them,  £^i^  ^  ^^  ^ 
as  his  glebe,  the  fame,  at  the  time  of  inclofing  the  faid  commons,  riih. 
having  been  allotted  to  the  reftors  pf  the  faid  pariih,  as  their  g  ^  ooan.  607. 
glebe  ;  that  the  defendants,  or  fome  or  one  of  them,  were  thezi 
in  poflefCon  of  the  fame,  and  had  refufed  to  deliver  the  fame 
up  to  him  ;  that  the  faid  rector,  in  his   faid  bill,  likewife 
infixed,  that  he  was   entitled   to   a  right  of  common    in  the 
faid  fields,  and  to  take  and  receive  the  tithes  in  kind  of  all  the 
grafs  or  hay  growing  within  the  faid   parifh  or  the  titheable 
places  thereof  }  that  the  defendants,  by  their  anfwers,  denied 
that  he  was  entitled  to  any  parcel  of  lands  lying  in  the  faid  fields 
as  his  glebe,  or  to  any  rigbt  of  common  therein,  or  to  the  tithes  of 
any  grafs  or  hay  within  the  faid  parifh  %  and  infifted,  that  he 
and  his  predecefibrs,  redors  there,  had,   time   immemorially, 
enjoyed  a  certain  piece  of  ground,  called  tbe  Dole,  lying  in  the 
faid  parifh,  in  lieu  of  all  the  tithe  hay  ariiing  therein  \  that  the 
faid  re6lor  replied,  the  defendants  rejoined,  and  witnefies  were 
examined  on  both  fides ;  that  the  caufe  came  on  to  be  heard  the 
fourth  of  November  1731  }  and  that  it  was  ordered,  that  fo 
much  of  the  faid  bill  as  related  to  the  demand  of  glebe,  rigbt  ^ 
common,  and  tiibe  bay,  fhould  be  difmifled  with  cofls.The  plaintiffs 
therefore,  by  the  prefent  bill,  prayed,  that  the  faid  piece  of 
ground,  called  tbe  Dole,  might  be  decreed  to  be  a  good  modiir  m 
lieu  of  the  tithe  hay  arifing  within  the  parifh,  and  be  eftablifhed 
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as  fuch  againft  the  faid  defendant  and  his  ibcceilbrs  \  that  the 
plaintiffs  and  all  claiming  under  them  might,  by  the  decree  of 
this  court,  be  cjuieted  in  the  poiTefllon  of  their  purchafcd  prc- 
mifes ;  and  that  the  defendant  and  his  focccilbrs  might  be  en« 
joined,  by  the  injunftion  of  this  court,  from  commencing  any 
future  fuits  at  law  or  in  equity  touching  the  faid  pretended 
claim  and  demands. 

The  defendant  Chapman^  as  rector  of  Braybrody  admitted  the 
former  fuic  and  proceedings  ;  but  infifted,  that  the  bill  was  di& 
mifled  without  i^rejudice  to  his  right,  and  that  he  and  his  prede- 
ceflbrs  were  well  entitled  to  the  faid  glebe^  right  tfcommw^  and 
tithe  bajj  arifing  within  the  pariih. 

The  Bijhop  of  Peterborough  faid,  that  he,  as  bifliop  of  the 
diocefe,  was  ordinary  of  the  reftory  of  Braybrooit  and  was 
willing  that  the  tnodus  (hould  be  eftablifhed  in  lieu  of  the  tithe 
hay  arifing  therein,  if  the  Court  fiipuld  think  fit. 

The  plaintiffs  replied  to  the  defendant  Chapman^s  anfwer,  and 
the  reAor  rejoined,  and  witnefTes  were  examined  on  both  iides ; 
and  the  caufe  came  to  be  heard  on  the  twenty-eighth  of  June 
1739  ;  when  upon  hearing  counfel,  the  defendant  Cbafmaffs 
counfel  objeAed  againff  the  plaintiffs  proceeding  fpr  wapt  of 
proper  parties  } 

The  Cou^t  ordered  the  caufe  to  ftand  over,  with  liberty  to 
the  plaintiffs  to  aqiend  their  bill,  by  adding  parties,  with  proper 
charges,  on  the  plaintiffs  firff  paying  to  the  defendant  £ve 
pounds  cofls  for  this  day's  attendance. 

The  faid  coffs  were  accordingly  paid,  and  the  plaintifis 
amended  their  bill  by  adding  7.  Hopkins^  th^  heir  at  law  to  the 
teftatpr  John  Hophinsy  deceaied,  a  defendant  thereto,  as  Ijkewifc 
C.  Hortifty  and  feveral  other  perfons,  who  were  all  the  reft  of  the 
landholders  in  the  faid  pariih,  requiring  them  to  ^mfwcr  the 
premifes  j  and  that  they  might  fhew  caul^,  if  thev  could,  why 
the  faid  modus  fhpuld  not  be  eftablifhed. 

The  defendants  appeared  and  anfwered  ;  and  the  defendant 
7.  Hopkins  f(|id,  that  he  was  heir  at  law  to  the  teftator  J.  Hop- 
kinsy  deceafed ;  and  be  and  the  other  defendants  faid,  that  they 
believed,  that  the  reftors  of  the  faid  pariih  were  not  entitled 
to  the  tithe  hay  in  kind  ariftng  therein,  but  that  they  had  in 
lieu  thereof,  for  time  immemorial,  enjoyed,  and  of  right  ought  to 
enjoy,  the  Dole ;  and  hoped  that  the  faid  modus  (hould  be  efb- 
blifhed  by  the  decree  of  this  court. 

Soon  after  putting  in  the  faid  anfwer,  the  ^d\n\\S  Rudgt 

dieci  \  but  his  fon  revived  the  fuit ;  and  the  caufe  came  on  to  be 

.  further  heard  pn  the  fifteenth  oijune  1 74 1 ;  when  upon  hearing 

counfd  i  and  reading  the  depoiftipos  of  feveral  witncfle$  ^aken 
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on  bo*..h  fides,  and  llkewife  in  the  former  caufei  aad  on  debate       Rvd<ss 
of  the  matter  i  ^i*^J^ 

The  Court  dircfted  a  trbl  at  law  before  a  fpccial  jury ;  the 
.Iflue  is  to  be,  *•  Whether  there  be  fuch  a  real comp^/ttion  in  lieu  of 
"  all  the  tithe  hay  arifing  within  the  parifh  of  Braybrooh  and 
*^  the  tithcable  places  thereof,  as  fet  forth  in  the  bill  ?" 

The  faid  iflbe  was  accordingly  tried  \  when  after  hearing  evi- 
dence on  both  fides,  and  on  long  debate,  a  verdiA  was  given  for 
the  defendant  Chapmany  **  that  the  faid  Robert,  and  all  his  pre- 
•*  deceflbrs  reftors  of  the  reftory  of  Braybrook  for  the  time 
*^  being,  from  time  whereof  the  memory  of  man  is  not  to  the 
^  contrary,  have  not  had  and  enjoyed,  nor  ought  the  faid 
^<  Robert^  as  re^r  as  aforefaid,  to  have  and  enjoy  the  piece  or 
«  parcel  of  ground,  called  the  Doloy  lying  in  the  faid  pariih, 
<<  for,  and  in  lieu  and  fatisfadtion  of  all  the  tithe  hay  annually 
'c  arifing  and  renewing  within  the  titheable  places  thereof,  in 
'<  manner  and  form  as  the  faid  is.  Rudge  and  others  do  within 
«  complain*'' 

The  Court  accordingly,  on  the  eighth  of  November  1742, 
ordered  the  defendants  to  be  difmifTed  of  and  from  the  faid  bill, 
^nd  all  the  matters  and  things  therein  contained,  with  their  cofis 
^t  law  and  iq  equity. 


,CoMf:R  az^injl  Clarke.  HiLAtTT«»M 

15.  Gbo.  ft. 

Surry y  /^h  February  1741. 

*T*HE  bill  ftatcd,  that  the  chapelry  of  Raft  Moulfey,  in  the  The  chaplain  of 
^    parifh  of  Kingffonyin  the  county  of  Surry ,  extends  itfelf  into  the  chapel    of 
the  manor  of  E^  Mouftey,  or  Matham  Maftor,  and  alfo  into  ^¥  MeJfy,  m 
the  manor  called  Mouftey,  or  the  Priory  Manor ;  that  by  virtue  of  ]J   J^^  j^  ^ 
acomppiicioi)  made  in  the  year  1374,  between  Robert  de  Wyndefor,  county  ofSmrj, 
prior  of  the  monaftcry  or  priory  of  Merton,  within  the  diocefe  of  it  entitled  to  the 
Winchefter,  and  the  convent  of  the  fame  place,  who  were  then  ^^^  ^^  *• 
feifed  of  the  reftory  impropriate  of  King/ton,  and,  together  with  ^^^  ^^  ^'^ 
the  vicar,  were  entitled  to  all  great  and  fmall  tithes  whatfoever  ^^^  ^£  Matbam 
arifing  within  the  fame,  for  themfelves  and  their  fucceflbrs  of  which  lies  wirhw 
the  one  part,  and  Robert  De  Bockenhall,  vicar  of  the  faid  church  *"  the  chapelry 
pf  Ktngfton,  for  himfelf  and  his  fucceflbrs  vicars  of  the  faid  o^  ^«>»  AfW/or. 
church,  of  the  other  part,  and  confirmed  by  William  of  Wichham^ 
btfhop  of  Wtnchefter,  under  his  epifcopal  feal.  the  twenty-feventh 
of  November   1377,  IT  was  agrefd,  that  the  faid  Robert  de 
Bockenhall  the  vicar,  and  his  fucceflbrs,  fhould  receive  for  ever 
all  oblations  made  to  the  faid  church  and  to  the  chapels  thereto 
befenging,  and  alfo  the  tithes  of  cows,  calves,  kids,  pigs,  conies, 
^nd  all   other  wild  animals,  hens,  pigeons,   fwans,   peacocks, 
geefe^  ducks,  and  all  other  fowl ;  ai^d  of  i^ilk,  checfe,  bees, 

honey. 
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CoMsm       boney,  wax»  and  eggs,  throughout  the  faid  parifh  of  the  laii^ 
agstn^        church  and  chapels  \  and  of  tXX  forts  of  feedsi  herbs,  garden 
*-A*Ki*      ftuflf^  fruits,  gardens,  and  curtilages,  bees,  honey,  wax,   and 
eggs,  together  with  the  tithes  of  all  wood,  and  of  all  mills  then 
built  or  to  be  built  thenafter,  Eafter  offerings,  and  other  ofibr* 
ings,  and  all  other  tithes  perfonal  and  mixedf  and  all  vicarial 
lithes,  duties,  and  payments  whatfoever,  and  of  what  nature  and 
kind  foever,ari{ing  within  the  faid  parifh  and  chapelry  (except 
the  tithes  olf  eight  cows,  three  fows,  five  geefe,  five  ducks,  ten 
hens,  and  two  hundred  fheep,  of  the  prior  and  convent,  and 
their  farmers  of  the  manor  of  Moulfq^  and  alfo  except  the  tithe 
of  a  mill  then  in  the  hands  of  the  faid  prior  and  convent,  ot 
their  fanners,  and  fifbing  in  the  water  thereunto  belongings 
and  alfo  the  pigeoa-houfe  to  llie  (aid  prior  and  convent  u^ 
Moulpj  belonging.    And  it  was  also  agreed,  that  the  vicar 
for  the  time  being,  and  his  fuccefibrs  for  ever,  ihould  provide  a 
fiiflicient  chaplain  tQ  perform  divine  feryice  in  the  faid  chapel  of 
MoMj.    The  bill  then  proceeded  to  fiate,  that  the  plaintiff 
y.  ThomaSf  clerk,  on  the  appointment  of  the  plaintiff  Cmner, 
as  vicar  of  the  faid  pariih-church,  obtained  a  licence  firom  the 
late  Bt/bop  of  JVtnchefier^  dated  the  fifth  oi  May  1732,  whereby 
]|ie  was  confirmed  chaplain  of  the  faid  chapel  of  EafiJdwlfej^  and 
was  thereupon  put  in  poflefiion  by  the  plaintiff  Compr^  as  vicar  of 
the  faid  parifh,  and  that  he  ftill  continued  chaplain  of  the  fame  } 
that,  by  agreement  entered  into  between  them  at  the  time  of  the 
appointment,  it  ^4$  agreed,  that  the  plaintiff  Tl^oinax  fhould 
receive  to  his  own  ufe,  inflead  of  a  falary  or  flipend  for  ofiidating 
to   the   faid    chapel^  all  the  afprefaid    tithes,  dues,    duties, 
offerings,  and  profits  whatfoever^  belonging  to  the  faid  chapelry 
of  £a/l  Moulfey^  in  as  ample  manner  as  the  faid  plaintiff  nemof^ 
'  predeceffors    had   enjoyed    the  fame,   without   gendering  an 

account  to  the  plaintiff  CVmfr.  That  therefore  either  the  plaintiff 
Corner^  as  vicar  of  the  faid  parifh-church,  or  the  plaintiff  Thomas^ 
as  chaplain  of  the  faid  chapelry,  or  by  virtue  of  the  laid  agree- 
ment, are  entitled,  or  ought  tp  have  all  the  tithes,  dues,  and 
profits  whatfoever,  belonging  to  the  faid  chapelry,  as  the  former 
vicars  and  chaplains  had  enjoyed  the  fame,  or  have  had  compo- 
fitions  in  lieu  thereof,  as  in  the  bill  are  mentioned  ;  that  ever 
iince  the  date  of  the  faid  indenture  and  confirmation  thereof, 
and  for  time  immemoriaI,the  vicar  of  the  faid  church,  or  chaplain 
of  the  faid  chapelry,  received  the  tithes  of  all  cows,  calves,  milk, 
Iheep,  goats,  pigs,  lambs,  wool,  flax,  and  agiflment,  hens,  ducks, 
geefe,  and  pigeons,  and  all  other  fowls,  and  rabbits,  and  all  forts 
of  feeds,  herbs,  garden  fhiff,  fruits,  gardens,  and  curtilages, 
bees,  honey,  wax,  and  eggs,  add  the  tithes  of  all  woods  and  mills, 
and  other  perfonal  and  mixed  tithes,  yearly  arifing  within  the 
faid  parifh  or  chapelry,  in  their  proper  kinds,  or  certain  pay- 
ments in  lieu  thereof,  and  alfo  Eajier  offerings,  and  all  other 
pfferings^  dueS|  and  profitS|  belonging  to  the  faid  chapelry, 

or 
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dr  certain  payments  in  lieu  thereof;  that  in  the  year  itfQ^ 

Sir  y.  Clarify  under  whom   the  defendant  claims  his  eftate^ 

and  the  reft  of  the  then  inhabitants  of  Ea/l  Mmlfej^  came  to  an 

agreement  with  R.  Comyn^  then  chaplain,  to  pay  him  certain 

yearly  refpedlive  rates  in  lieu  of  their  fmall  tithes,  dues,  duties* 

and  offerings  therein  mentioned,  and  did  agree  to  pay  to  the 

faid  Comyn  fifteen  pounds  ^fr  anm/in,  in  lieu  of  all  vicarial  tithes, 

which  he  duly  paid,  and  therefore  let  their  farms  and  mills  free 

from  the  payment  of  fmall  tithes  ;  and  that  the  defendant  con- 

ftantly  paid  the  fame  to  the  chaplain  for  ieveral  years,  as  a  com* 

pofition  for  the  fame  ;  that  the  defendant  had  been,  ever  fince 

Micbaelmas  1 73 1,  and  ftill  is  occupier  of  a  farm,  confifting  of  a 

capital  mefluage,  with  large  gardens,  orchards,  meadow  and 

pafture  grounds,  and  woodland^,  lying  within  fuch  part  of  the 

ikid  Matham  and  Priory  manors  as  extend  themfelves  into  King'' 

^on  pariih,  and  had  yearly  fed  cattle  upon  the  faid  meadow  and 

pafture  grounds  within  the  faid  chapebry,  and  had  milk,  calves* 

lambs,  wool,  pigeons,  poultry,  eggs,  bees,  wax*  honey,  pigs, 

Etrden  ftuff*,  roots,  and  herbs,  and  cut  down  wood  ;  and  that 
urpence  a  head  was  due  for  £^^  offerings  from  the  defendant 
and  his  family  yearly,  and  other  fmall  tithes  }  that  in  the  year 
1732,  the  defendant  paid  the  plaintiff  Thomas  fifteen  guineas  for 
the  firft  year  and  half  tithes  after  the  plaintiff  Thomases  licence, 
and  propofed  to  pay  ten  guineas  a-year,  which  he  was  then 
willing  to  accept,  neither  qf  the  plaintiffs  having  at  that  time 
been  informed  of  the  faid  compofition  \  that  tithes  in  kind  of 
all  the  feveral  mattery  aforefaid|  or  any  of  them,  had  not  been 
paid  by  the  defendant  to  the  plaintiffs  from  the  twenty-ninth  of 
September  1733,  nor  the  fifteen  pounds  in  lieu  ;  that  he  now  re^ 
fiifed  to  account  for  or  pay  either  of  them,  ahd  had  caufed  the 
plaintiff  Tbifmas  to  be  rated  for  his  fmall  tithes  to  the  land-tax 
for  1739*  ^^'^^  ^^^^  therefore  prayed,  that  he  may  difcover  and 
be  compelled  to  pay  the  plaintiffs,  or  one  of  them,  the  faid  fifteen 
pounds  ayear,  in  lieu  of  fmall  tithes,  and  the  arrears  thereof, 
or  account  for  all  fmall  tithes  smd  offerings,  and  pay  the  arrears 
for  the  t}me  to  come^ 
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The  defendant  faid,  that  the  plaintiff  Comfr  i$  tl^a  yicar  of 
KingJioHy  and  the  plaintiff  Thomas  chaplain  or  minifter  of 
the  chapel  of  Eqft  Moulfeyy  as  ftated  in  the  bill }  that  he  knew 
not  whether  ever  fuch  compofition  had  been  made  between  the 
prior  oiMerton  and  the  then  vicar  of  I^ingJton^nA  confirmed  by 
the  then  Bijhop  ofWinchefter  \  that  the  plaintiff  T^mn/  was  duly 
appointed  chaplain  of  the  faid  chapelry  ;  but  he  denied  that  the 
plaintiffs,  by  virtue  of  the  faid  compofition,  are  become  entitled* 
and  ought  to  have  the  tithes,  or  any  compofition  in  lieu  thereof  | 
for  thai  all  the  garden  land  and  orchards  that  he  now  keeps* 
or  any  year  before  and  flnce  the  plaintiff  Thomas  was  chaplain 
there,  had  kept  in  his  own  hands*  are  all  fituace  in  the  manor  of 

Moulfey 
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Claekx, 


CoMsm  Moulfey  Mathamy  and  not  in  Moulfey  Priory  fave  fonie  meadow 
ttgainfi  j^u^i  arable  fituate  in  the  manor  of  Moulfey  Prior  ;  and*<that  he  is 
entitled  to  the  tithes  thereof,  He  alio  faid,  that  ever  fince 
Michaelmas  173 1  he  had  been  proprietor  of  a  farm,  gardens, 
orchards,  and  lands,  in  the  manor  of  Motdfej  Mathanty  within 
the  chapclry  of  Eajl  Moulfey  ;  that  he  was  the  owner  of  the 
tithes  thereof  of  all  kinds,  and  had  never  agreed  to  pay  any 
compoiition  for  the  fmall  tithes ;  but  he  faid,  that  he  could  not 
fet  forth  what  part  of  the  faid  farm  and  lands  lies  in  the  manor 
of  Moulfey  Matbamy  aud  what  in  Moulfey  Prior  ;  but  that  the 
greater  part  thereof  lies  in  Moulfey  Matham. 

The  plaintifis  replied  ;  the  defendants  rejoined ;  and  witnefles 
were  examined  on  both  fides  \  and  upon  hearing  counfel  oa 
both  fides,  during  which  the  defendant's  counfel  objeAed,  that 
his  majefty's  attorney  general  ought  to  be  made  a  party  \  and 
hearing  the  plaintiETs  counfel  in  anfwer  ;  and  reading,  out  of  a 
book  of  the  endowments  within  the  bifhopric  of  JVtftton,  the 
endowment  of  the  vicarage  of  Kingfion,  dated  the  twenty-fcvcnth 
of    November    1377  ;    and  reading  feveral   depofitions;  two 
indentures  of  Icafe,  figned  J,  Clariey  dated  the  firft  of  OcMff 
1723  5  the  afleflment  on  the  inhabitants  olEafl  Moulfey  m  1739 
to  the  land  tax,  and  the  land  of  7.  Clarke  the  defendant  to  it; 
the  anfwer  \  and  reading  for  the  defendant  a  grant  from  Cbarlti 
the  Firfl^  in  the  feventh  year  of  his  reign,  to  R.  Freeman  and 
others,  of  the  manor  of  Moulfey  Matham  /  an  indenture,  dated 
the  twenty-third   of  June   1632,  figned  R.   Freemany  i^c.  \ 
the  like  of  the  eleventh  of  April  1646,  figned  M.  Litrotwd 
others;  the  like  of  the  thirtieth  of  March  1647,  %i^^  ^- 
Puckering ;  the    depofition  of  Dame  M»  Clarke  g  the  dcpofi- 
tion  of  Dr*  J.  Clarke  on  his  crofs  examination  \  and  on  pro- 
ducing the  dcpofitions  of  G.  Clarke  and  E.  Fullery  which  were 
objected  to,  and  refufed  to  be  read  ;  and  reading  feveral  other 
depofitions ;  and  on  hearing  what  was  alledged  by  the  counfel 
on  both  fides ;  and  on  full  debate  of  the  matter  ; 

The  Court  ordered  the  bill  to  be  difmifl!cd  as  to  the  demand 
of  fmall  tithes  out  of  the  Priory  mamry  without  prejudice,  the 
plaintiffs  waiving  that  demand. 

The  Court  alfo  directed  a  trial  at  law  upon  the  two  following 
iflues,  to  be  tried  at  the  bar  of  this  court  by  a  fpecialjury  of  the 
county  of  Surry  : 

First,  Whether  the  plaintiffs  are,  or  either  of  them  is,  enti- 
tled to  the  fmall  tithes  arifing  within  that  part  of  the  manor 
of  Matham  which  lies  within  the  chapel  of  Eafl  Moulfey  ? 

Secondly,  Whether  the  defendant  Clarke  is  entitled  to  the 
fmall  tithes  ? 

The 
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The  plaiottfis  and  defendant  on  the  twenty-eighth  of  April 
laft  agreed,  that  the  ifiues  (hould  be  taken  pro  confeffb  againft  the 
defendant;  that  in  cafe  an  account  Ihould  be  decreed  agahift 
the  defendant,  the  fum  to  be  accounted  for  ihould  be  thirty- 
one  pounds  ten  {hillings  ;  but  that  the  cofts,  both  at  law 
and  in  this  court,  ihould  be  left  to  the  coniideration  of  the 
Court;  and  on  the  twenty- firfl: of  ^/d|y  1742,  the  faid  agreement 
\7as  made  an  order  of  this  court ;  and  it  was  decreed,  that  the 
fame  ihould  be  obferved  and  pdrformed  by  all  parties  according 
to  the  intent  and  meaning  thereof. 

The  caufe  came  on  to  be  heard  upon  the  equity  referved, 
on  the  twenty-fourth  of  May  1742  ;  and  upon  reading  the 
decree,  agreement,  and  order  ;  and  hearing  counfel  on  both 
iides  ; 

The  Court  decreed,  that  the  plaintiff's  right  to  all  fmall 
tithes  ariiing  within  that  part  of  the  manor  of  Matbatn^  which 
lies  within  the  chapelry  of  Eaft  Moulfey  in  the  vicarage  of 
Kingfian^  be  confirmed  and  eilabliihed  according  to  the  faid 
agreement ;  and  that  the  defendant  do  pay  to  the  plaintiff 
Ti&offftf/ thirty-one  pounds,  ten  ihillings  for  the  value  of  the 
fmall  tithes  and  Eajier  offerings,  due  from  the  faid  defendant 
within  that  part  of  the  manor  of  Matham  which  lies  in  the 
faid  chapelry  of  Eafi  Moulfey^  during  the  time  demanded  by  the 
bill,  purfuant  to  the  faid  agreement,  with  coils  at  law  and  in 
equity,  fo  far  as  relates  to  the  fubjedt  matters  of  the  iffues  di- 
rdEled,  and  the  demand  of  the  above  tithes* 

Law.  Carter. 
Jas.  Reynolds, 
Thus.  Abnet, 


Comer 
Clabks* 


Vincent  againfl  Orme. 

Warwickjbire^  13/A  May   1742. 

'TpHE  plaintiffs,  ^as  owners  and  occupiers  of  divers  tenements 
^  and  parcels  of  land,  lying  within  the  vicarage  of  Lower 
£atington  and  Over  Eatingtorty  in  the  county  of  Warwicky  ilated, 
that  the  plaintiff  7*.  Vincent  occupied  two  yard  lands,  one  quar- 
ter, and  half  a  quarter  of  a  yard  land  in  Over  Eatingion  \  that 
the  plaintiff  L.  Gunter  is  the  owner,  in  fee  iimple,  of  one  half 
of  the  faid  yard  lands  \  that  the  plaintiff  J.  Vincent  and  E.  his 
wife,  are  owners,  in  fee  iimple,  of  another  of  the  faid  yard 
lands ;  that  the  plaintiff  JV.  Strikley  is  owner,  in  fee  iimple,  of 
the  other  quarter  and  half  quarter  of  a  yard  land,  in  the  occu- 
pation of  the  faid  plaintiff  ST.  Vincent ;  that  the  plaintiff  W.  S/y 
is  occupier  and  owner,  in  fee  iimple,  of  three  quarters  of  a 
yard  land  in  Over  Eatington  5  that  the  plaintiff  J.  Ce/Iett  is  the 
2  like 


Eaitii  Tirm 
15.  Geo.  1. 


The  landliold. 
en  in  the  vicar« 
age  of  Lower 
Sat'wgtoa  and 
Ovir  EatiajrfOHf 
in  iVarwickJUrt^ 
pay  as.  6d  on 
the  third  ofAf^y 
and  another  at. 
Cd.  on  the  fird 
of  Anptfi  yca*-- 
l/y  to  the  vicar 
in  lieu  of  fmall 
tithes  of  each 
yard  Utidy  and 
the  right  of 
common  thereto 
beluiging. 
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Vim ctvr  like  of  half  a  yard  land  in  Over  Eatington ;  that  the  plaintiff'  Gm 
^geinfi  Gilles  is  the  lUce  of  a  quarter  of  a  yard  land  in  Over  Eatmgtan  / 
0*a««.  ^j^^  ^j^g  plaiDtiflf  A.  Racm  is  the  like  of  four  yard  lands  in  Over 
Eatington  g  that  the  plaintiff  W.  Palmer  is  occupier  of  five  yard 
lands  in  Over  Eatington^  of  which  the  plaintiff  Af.  Unit  is 
Owner  y  and  that  the  other  plaintiffs  arc  owners  and  occupier^ 
of  feveral  other  yard  lands  in  Over  Eatington^  atid  the  plaintiff^. 
Cannings  with  a  right  of  common  belonging  thereto  ;  that  there 
hath  been»  timjc  out  of  mind,  yearly  paid  to  the  vicar  of  Lower 
Eatington  and  Over  Eatington^  the  fuoi  of  five  (hillings,  the  one 
half  on  the  third  of  May,  the  other  on  the  firft  of  Jugufi,  as  s 
rnoduj  for  the  fmall  tithes  yearly  growing  and  arifing  from  each 
yard  land,  and  the  common  belonging  thereto,  in  the  fefpe£tive 
occupations  of  the  plaintifis  in  Over  Eatington  aforefaid,  and 
afttr  that  rate,  in  proportion  for  every  leiler  quantity  than  a 
yard  land,  and  the  common  thereto  belonging ;  that  the  de- 
^fendant  hath  been  ^icardf  the  faid  parifh  for  thirty  years  paft, 
and  has  conftantly  received  the  feveral  tnodufes  before  mentioned, 
in  fati^fa^tion  of  all  fmall  tithes  yearly  growing,  &c;  from  the 
feveral  lands  before  mentioned,  without  any  complaint,  demand, 
or  pretence  of  right  to  fmall  tithes  in  kind^.  or  any  other  modui^ 
compofition,  compenfation,  or  fatisfadtion  for  the  fame,  until 
1734  and  1 735,  when  he  infifted  on  feven  {hillings  and  fixpence 
for  the  fmall  tithes  of  each  yard  land^  which  was  complied  with 
to  prevent  fiiits,  and  which  he  had  commenced  againft  fome 
of  the  plaiiitifis.  The  bill  therefore  prayed,  that  the  defendant 
might  be  retrained  from  proceeding  againft  the  plaintifis  in  the 
ecclefiaftical  court,  and  that  the  faid  modus  might  be  eftablifhed; 

The  defendant  admitted,  by  his  anfwer,  that  he  had  been,  for 
thirty  years,  vicar  of  Lower  Eatington  and  Over  Eatington,  and 
that  the  plaintifis  were  owners  and  occupiers  of  the  feveral 
lands  as  in  the  bill  mentioned  ;  but  he  denied  the  cuftom 
as  ftated  in  the  bill,  or  that  he  had  cohftantly  accepted  the 
fame,  without  complaint,  and  faid,  that  foon  after  his  Induc- 
tion, he  had  difcourfe  with  his  parifhioners,  when  they  ac« 
knowledged  that  tithes  in  kind  were  due  to  him,  and  that  he 
had  in  feveral  inftances  received  the  fame. 

The  plaintiff  replied}  the  defendant  rejoined  ;  and  witneflcs 
were  examined  on  the  part  of  the  plaintiffs  ;  when  upon  hearing 
counfel  on  both  fides,  and  reading  feveral  depofitions,  the  court 
direfted  a  trial  at  law,  to  try,  '<  Whether  there  hath  been,  time 
^  out  of  mind,  yearly  paid  to  the  vicar  of  Lower  and  Over  Eat* 
^  ington,  the  fum  of  five  (hillings,  the  one  half  on  the  third  day 
^  of  May,  the  other  half  on  the  firft  day  of  Auguft,  as  a  nwdus 
^  for  the  fmall  tithes  yearly  growing  and  arifing  from  each  yard 
*<  laind,  and  the  common  belonging  thereto,  in  the  refpeftive 
t<  occupations  of  the  faid  plaintiffs,  in  Over  Eatington  aforefaid, 
<<  and  after  that  rate  in  proportion  for  every  lefiier  quantity  than 
**  a  yard  land,  and  the  comxtxoB  thereto  belonging/* 
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A  trial  was  had,  and  a  verdiA  was  given  for  the  plaintifi;     VivcmT 
iand  the  caufe  cbming  on  upon  the  equity  referved  ;  againji 

The  Court,  upon  hearing  counfel  for  the  plaintiffs,  and 
readihg  the  decree  and  po/lea^  accordingly  ordered  the  modu/es  to 
be  eftabliihed,  and  that  the  defendant  do  pay  the  cofts,  both 
at  law  and  in  equity. 


Knight  agdinfl  WAlke*,  Tim.  tmm, 

Worce/t/r/hire,  15/A  July  174a. 

npilE  reftor  of  RiUesJbrdy  in  the  county  of  Worctfter^  claimed  The  nOor  «r 
^    all  great  and  fmali  tithes  arifing  therein ;  and  ftated,  that  ^^^\    «» 
the  defendant   Walker  occupied  a  certain  mefliiage,  orchard^  ^^"^^fetto^ 
garden,  and  coppice  wood,  and  had  cut  feveral  cords  of  wood,  acrcsof  laod 'm 
and  converted  them  into  charcoal,  and  had  felled  and  fold  {hide  Um  of  the  tithes 
wood  and  bark  to  a  great  value ;  that  the  defendant  SnUtb  alio  ^     Mi^^ttfrfd 
occupied  a  farm  in  the  faid  parifh  ;  that  the  defendant  Seager  ^^^u^^\^ 
occupied  Walbrookt  Meadow  \  that  Lord  Herhert  was  patron  of  ^^      coppice 
the  reflory,  as  his  toceftors  had  been  before  him  \  that  feveral  wood  belonskif 
agreements  had  been  made  between  the  faid  patrons  and  the  ^  '*»«  manor  «l 
incumbents,  rcfpefting  the  payment  of  a  fum  in  lieu  of  tithes  ;  ^*^nf^* 
and  that  when  the  parfon,  with  whom  fuch  agreement  v^s 
made,  thought  it  unreafonable,   feveral  difputes  arofe  $   that 
the  plaintiff  had  frequently  applied  to  the  defendants  to  account 
with  him  for  their  tithes,  but  which  they  had  refufed,  under 
feveral  pretences,  to  do.    The  bill  therefore  prayed' an  account  ' 
and  fatisfaftioh   for  the   tithes   and  dues  demanded  by  the 
biU. 

The  defendant  Wdlbr  admitted^  that  in  the  year  1738,  he 
poflfefied  Ribbesford  Mejfuage^  with  the  coppices  and  woodland 
within  the  manor  -,  that  in  that  year  he  had  felled  great  quantities 
of  wood  and  bark,  and  fold  the  fame  }  and  he  faid,  that  in  cafe 
the  tithes  of  fuch  wood  were  due,  the  fame  was,  according  to  the 
tuftom  of  that  country,  a  twelfth  part  of  the  neat  money.  He  alfo 
admitted^  that  Lotd  Herbert  had  felled  fome  wood  ;  and  that  he 
had  received  the  feveral  fums  ftated  in  his  anfwer  for  wood  fel- 
led^ but  he  faid  that  no  part  of  the  fame  was  timber,  but  that 
it  confifted  of  coppice  wood  and  (hoots  from  great  timber  trees  ; 
and  he  fubmicted,  whether  tithes  were  payable  for  the  fame. 
He  alfo  infiftedj  that  feveral  parcels  of  land  had  been  anciently 
granted  to  the  plaintiff's  ptedecefforSi  and  had  been  enjoyed  by 
them  time  out  of  mind,  in  lied  of  the  tithes  of  the  faid  capital 
meffuage,  the  demefne  lands  of  the  manor,  and  of  the  faid 
coppice  wood,  which  is  parcel  of  the  faid  demefnes.,  He  ad- 
mitted, that  the  defendant  Smith  held  Smeetb'^s  Meadow  and 
Cow  Pafiure ;  that  they  are  no  part  of  the  demtfnes ;  and 
that  they  are  therefore  fubjeA  to  tithes. 

The 
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Khkshtv         The  defendant  Smith  faid,  that  he  held  RiUes/tfrJ  FarHi,  by 

WV^  Icafc  from  Lord  Herbert,  free  from  all  manner  of  tithes,  and 
that  the  faid  farm  is  part  of  the  demefnes  of  the  manor  of  £ii- 
hesford. 

\        The  defendant  Seagar  faid,  that  he  was  tehaiAt  of  WaHrooke 
Meadow^  under  the  defendant  Walker ;  and  that  Lord  Hertfert 
held  the  fame  fame  time  in  his  own  hands ;  that  SmeetUs  Mea- 
^  ioHO  and  Conv  Pqflure  wcit  taken  from  Gatton's  Farm,  and  added 

to  Ribbesford  Farm  \  and  that  the  fame  were  no  part  of  the 
demefnes^  but  that  tithes  are  payable  for  the  fame  ;  but  he  infifted, 
that  feveral  parcels  of  larld  had  been  granted  to  the  plaintiff 
and  his  predeceilbrs  in  lieu  of  all  tithes  for  the  demefne  lands  ; 
and  that  the  cuftom  of  tithing  in  that  country  is  two  llullings  ia 
the  pound,  in  lieu  of  tithes. 

The  plaintiff  replied;  the  defendants  rejoined;  and  witnefles 
were  examined  on  both  iides;  and  upon  hearing  counfel  on 
both  fides,  and  reading  the  anfwers,  and  feveral  depofitions  in 
the  caufe,  the  Court,  by  confent,  direftcd  a  trial  at  law  before 
a  fpecial  jury,  the  iilue  to  be,  **  Whether  the  lands,  mentioned 
«<  in  the  anfwer  of  the  defendant  Walker^  were  granted  or 
<'  enjoyed  in  full  fatisfaAion  of  all  tithes^  arifing,  growing,  or 
«  renewing  on  the  demefne  lands  and  coppice  wood  in  the  faid 
<«  defendants  anfwers  mentioned  V* 

The  iflue  was  accordingly  tried,  and  a  verdift  was  given  for 
the  plaintiff,  as  to  part  of  the  lands,  and  for  the  defendants,  as 
toother  part  of  the  faid  lands.    The  po/lea  was  indorfed,  <<  that 
"  feventy  acres,  mentioned  in  the  defendant  Walker^s  anfwer, 
<<  were  granted  and  enjoyed  in  full  fatisfaAion  of  all  tithes 
(<  arifing,  &c    upon  the  capital  meffuage   with  the  appurte- 
"  nances,  and  the  feveral  demefne   lands  and  coppice  woods 
«<  belonging  to  the  manor  of  Ribbesford,  that  is  to  fay  Ribbesford 
««  Farm^  confifling  of  the  Gatehoufe  Meadow,  the  Meat  Meadow, 
<«  the  Ox  Lea/ore,  the  Brick  Clofes,  the  Broomy  Grounds  ^Hale's  Piece 
.«  or  Hollow  Piece,  the  Double  Still  Piece,  Jones'  Hop  Tard,  the  Old 
*«  Houfe  Grounds,  Wood's  Grounds,  Church  Hill  Piece,  Lady  Bonner, 
«*  Black/lone  Meadow^  and  Walbrooke  Meado%u,  andalfo  the  fcve- 
<«  ral  coppice  woods,  called   Over  Gladderheld,  Lov)er  Gladder^ 
w  held,  Middle  Gladderheld,   Long  Trundall^  Cajile  Hill,  Cowell's 
'<  Wawkham,  Horjkill  Hooky  Gittins,  Awbrys  Pigeon  Houfe, '  Bind 
«  Sawman*s  Bank,  Pig  Gutter,  Robin  H^ood's    Hare  Oak^  Small 
<«  Poles,  Hobdfs  and  Abrahanls  Burgage,  as  by  the  faid  defend- 
«  ants  was  therein  alledged."     *«  And  that  the  feventy  acres 
•*  of  land,  in  the  faid  defendant  If'alker^s  2.nhftT  mentioned, 
««  were  not  granted  oir  enjoyed  in  lieu  of  all  tithes  arifing,  &c. 
«  on  the  feveral  coppices,  called  Stagborough  Beddoes,  Gcjly  Moor, 
*«  Noman^s  Bank,  George^ s  Coppice,  IValbatch  Banners,  and  llaUs\ 
•*  as  the  faid  plaintiff  had  therein  alled^ed." 

Th£ 
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Walkii» 


ThIe  CoitRT  ordered  Waiier  aiid  Smith  to  account  for  the  Knicbt 
feveral  titheable  matters  and  things  which  they  had  arifing,  &c.  vitaIT.. 
on  the  feveral  lands  and  tenements  by  them  rcfpeftively  occupied 
within  the  faid  pariih  of  Ribbesford^  during  the  time  demanded 
by  the  bill,  and  which  are  not  covered  by  the  faid  real  compofition 
as  aforefaid ;  and  that  the  defendant  Seager  be  dlfmiiTed)  with 
coils,  both  at  law  and  in  equity. 

The  deputy  made  his  report,  dated  the  fixth  of  Atarch  laft, 
which,  on  the  fixteenth  of  July  1745,  was  ratified  and  con- 
firmed, but  without  coAS|  on  either  fidei  as  to  the  defendants 
fyii/ier  and  SmUA. 


JusoK  a^ahi/l  Ask.  .  W  Ttkn, 

£Jex,  ^S^bjttly  1742. 

»Tplifi  feftor  of  the  parifh  ofWafifieady  in  the  county  of  JSjex^  The  rcftor   of 
*    claimed  all  tithes,  offerings,  and  dues  arifing  therein  j  and  T^^ll^^^fll 
fiated,  that  for  the  greater  part  of  the  flxteen  years,  during  tilled    to    the 
which    he    had   been  vicar,    the   defendant   AJb    had  occu-  tithes   of    the 
pied  many  acres  of  ground,  which  had  been  converted  from  a  ^•*"'^*-      which 
warren    into  arable  and   pafture  lands,  and  that  he  cultivated  '^'.'^    te^'^ofj 
grain   and  other  titheable   matters   thereon,  but  had  refufed,  ^arrm  •  the  faid 
under  feveral  pretences,  to  pay  the  tithes   thereof.     The  bill  lands  lying  in  the 
therefore  prayed,  that  the  defendant  might  fet  forth  the  limits.  P>r»^  ^  ^"^ 
and  boundaries  of  the  pariflies  of  Wanjlead  and  Little  llford^  and  ^I^^* 
whether  the  fame  arc  not  ftated  and  defcribed,  in  refpeft  to  the 
lands  whereto   the  plaintiff  lays  claim  of  tithes ;  that,  if  ho 
difpute  the  fame,  an  iffue  may  be  dire<^ed  for  the  trial  thereof^ 
and  that  he  may  be  ordered  to  account  and  difcover  his  titheable 
matters  and  things. 

The  defendant  AJb  faid,  that  J.  I^thulief^  deceafcd,  was  in  his 
life  time  owner  oi  Alder/brook  Hou/e^vfith  the  gardens  and  appurte- 
nances thereto  belonging,  and  of /^^  warren- houfe^Tiui.  divers  lands 
and  hereditaments  lying  in  Alderjhrook  \  that  the  greater  part  was 
ufed  by  him,  or  his  tenants,  as  warren  ground^  fave  only  the  capital 
houfe  and  gardens,  with  their  appurtenances,  and  a  parcel  of 
meadow  or  marfh  land,  containing  fourteen  aerts,  and  except 
the  Pale  Fields  j  that  all  the  faid  premifes  do  lie  within  the  pa- 
rilh  of  Little  Ilford  \  that  upon  the  death  of  the  faid  y.  Lethu" 
/ttr,  the  fame  came  to  his  (on  j  ll^at  in  the  year  1721,  the  foil 
difwarrened  the  greater  part  qf  the  faid  Alderjhrook  Warren^ 
and  inclofed  dnd  turned  the  fame  into  arable  and  pafture  land^ 
and  had  corn  and  benefit  of  pafture  therefrom  ;  that  in  the 
year  1713,  he  leafed  of  the  then  reftor  of  Little  Ilford^  the 
great  and  fmall  tithes  of  the  faid  capital  houfe,  gardens, 
Pale  FieldSy  and  meadow,  and  the  cow  pafture,  at  four  pounds, 
iix  fhillings  a-^ear,  and  had  paid  the  fame  for  feveral  years ; 

Wou  XL  £  e  that 
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^' jvtoit         that  after  he  had  difwarrened  the  greater  part  of  the  faid  waf« 
Mt^         rcn,  he,  in  1722,  took  a  leafe  of  the  faid  rdftor,  of  all  manner 
of  tithca,  both  great  and  fmall,  of  all  the  faid  land  and  ground 
fo  difwarrened,  at  feventeen  pounds,  and  for  many  years  paid 
the  fame;  that  in  the  year   1735,  he  let  the  laft  mentioned 
premifes  to  the  defendant,  who  had   ever  ii'nce  held  the  fame, 
and  had  had  feveral  crops  of  corn  therefrom,  and  had  paid  the 
tithes  thereof  to  the  reftor  ,of  Little  Uford  \  that   after  the 
faid    ground  '  had  been  fo  difwarrened  there  then   remained 
of  the  faid  warren  a  number  of  acres  which  is  ftill  called  iht 
Old  Warren^  and  which  he  apprehends  to  be  the  fame  ground 
in  the  bill  mentioned  to  have  been  lately  converted  from  warren, 
and  of  which  plaintiff*  claims  tithes ;  that  he  the  defendant  had 
rented   the  Old  Warren  from  Lady  Day  1737,  with  liberty  to 
deftroy  the  rabbits,  and  convert  the  fame  into  tillage ;  that  he 
had  fo  done,  and  had  had  feveral  crops  of  com,  and  other  tithe- 
able  matters  therefrom,  and  had  compounded   for  the  tithes 
thereof  with  the  reAor  of  Little  Ilford^  for  three  pounds,  fix 
ihiUings,  and  fixpence,  which  he  had  paid,  making,  with  the 
feventeen  pounds,  the  fum  of  twenty  pounds,  fix  (hillings,  and 
fixpence ;  and  he  fpoke  as  to  the  perambulations  and  bounda- 
ries of  the  faid  parifhes. 

The  defendant  Finlayj  the  reflor  of  Little  Ilfird^  pat  in  an 
anfwer  to  the  fame  effeA  as  JJb^  and  infifted  that  the  tithes 
were  due  to  him. 

The  plaintiff*  replied ;  the  defendant  rejoined;  andwitnefles 
were  examined  on  both  fides ;  and  upon  hearing  counfel  for  all 
parties  \ 

The  Court,  by  confent,  directed  a  trial  at  law  to  be  had| 
before  a  fpecial  jury,  the  iffue  to  be,  « Whether  the  lands 
<<  or  any  and  what  part  thereof,  out  of  and  from  which  the 
«  plaintiff  demands  tithes,  lie  within  the  parifh  of  Wanfiead, 
<<  or  the  titheable  places  thereof." 

After  a  view  had,  and  upon  full  evidence^  a  verdifi  vas 
found  for  the  defendant  J/h. 

The  Court,  on  the  twenty-fixth  of  November  1744,  ordered 
the  bill  to  ftand  difmified  with  cofis,  both  at  }aw  and  in  equity, 
for  the  defendant  A/b^  and  with  forty  (hillings  cofte  lo  the 
defendant  Jbinlay, 

Micit.  TttM,  LaM'B  againfi  Tatters  all. 

'^  ^*^'  *•  &urry,  ^th  December  1742. 

The   reaor  of  'T^HE  reftor  of  Chipjlead^  in  the  county  of  Sitrry^  clahncd  the 
Chipjieady'in  Sur^    X    tithes  of  com,  grain,  and  hay,  and  all  other  tithes  both 

by    the  fliocky  apple*,  pigs,depa(lttring  of  borfts,  peafe,  wood,  underwood,  gaidea  fl«ff>  ^'"^ 
lambs,  milk,  and  wool. 

the 
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Ac  cuftotn  ufed  therein  of  tithing  wheat  in  the  fhock  might  be        I-amb 
cftablilhed.  ^    'e^^ 

The  defendant  fald,  that  he  had  duly  fet  out  the  tithes  of  his  The  defendant 
wheat  in  the  flieaf,  and  given  the  plaintiff  notice  to  fetch  the  ^*y^'  that  he  fet 
fame  iway,  which  he  had  refufed  to  do;  and  he  denied,  that  hu^'^hpgt*  ^1 
there  wiis  any  cuftom  in  the  parifh,  of  tithing  wheat  in  the  nieayes^and  ttet 
fhock.  'ihc  defendant  alfo  faid,  that  he  had«  fince  the  eleventh  there  is  no  cuf« 
of  Sepiemher^  (heared  feveral  fheep,  but  that  he  could  not  fet  ^^^  '<>  ^«t  out 
out  the  tithe  wool  thereof,  at  the  time  of  (hearing,  becaufe  the  Jj*<.jj/*"*  "* 
fheep  had  been  fed  in  the  parifh  of  Ewcf/f  as  well  as  in  the  parifli  .  . .  - 
of  Chiphead,  and  he  did  not  know  what  proportion  of  the  tithe  ^^^^  ^^^^^  ^^ 
wool  the  faid  plaintiff  was  entitled  to,  or  what  part  the  minifter  partly  in  Ewell 
of  Swell  would  infift  on,  and  that  he  had  therefore  deferred  and  partly  ia 
fetting  out  the  fame  till  it  was  weighed  off  for  fale  ;  and  he  ^*'/'^'«^>  and 
averred,  that  that  was  the  ufual  time  of  fetting  out  and  n^'f«  ourth2 
paying  tithe  wool.  He  alfo  infixed,  that  he  had  paid  his  tithes  tithe  wool  on 
of  apples  and  pigs  to  the  plaintiff.  He  alfo  faid,  that  he  had  /hearing  day; 
not  agifted  any  horfes^  except  horfes  ufed  for  ploughing  his  faid  that  he  had  paid 

£jinn.  tithes  of  apples 

and    pigs;  that 

The  plaintiff  replied  fpeciallv,  and  thereby  waived  his  de-  ^^"^  ^^*  ^^'"^ 
inand  of  the  tithes  of  pigs  and  apples ;  the  defendant  rejoined  ;  piough/^'^ 
and  witneffes  were  examined  on  both  fides ;  and  upon  opening 
the  pleadings,  and  reading  the  anfwcras  to  the  faid  cuftom  of 
tithing  wheat  by  the  Ihock  j 

The  Court  ordered  the  bill  to  be  difmiffed  as  to  the  tithes  Thcbiudifmlff- 

of  apples  and  pigs,  with  cofts,  as  to  thofe  demands,  to  the  time  ed,   as  to  the 

of  the  replication;  and  as  to  the  demand  of  agiftment  tithes  tithes  of  appie», 

for  the  horfes  ufed  for  the  plough  or  management  of  his  farm,  ^^P*  *"**  ^^^^ 

with  cofts,  fo  far  as  the  proceedings  relate  to  the  faid  demand,  piough/*^    *^* 
But   THE  Court  ordered  the  defendant  to  account  for  the 

tithes  of  pcafe,  wood,  underwood,  garden  ftuff,  calves,   lambs,  ^*^*  ^^^^    ^ 

milk,  and  wool,  during  the  time  demanded   by  the  Mil.     The  dcrwo^T^'ga^ 

deputy  to  take  the  account,  and  to  ftate  any  thing  fpeciallv,  but  deo.ftuflr,calvef* 

in  particular  to  ftate  fpecially  what  relates  to  the  tithe  of  wool  lambs,  miik,and 

demanded  by  the  plaintiff.  ^°o*  decreed. 

The  deputy  to 
make   a  fpccial 
report  as  to  the  wool. 

As  to    the    demand   of   tithe    wheat,  the  Court    ordered.  An  i/rue  dlrcft- 

that  it   be  referred  to  a  trial  at  law,  <-  Whether  the  cuftom  ed  to  try,  whe- 

«  of  tithing  wheat,  in  the  parifh  of  Chip/lead,  is  by  the  ffjocL  **^"  ^^^*^ »« to 

«  or  not  r  1'  ?'  ^"'  ^ 

ihocks. 

.    A  trial  was  accordingly  had  by  a  fpecialjury,  and  a  verdl<Jt  A  verdia,  that 
was  found  for  the  defend  mt,  "  that  the  cuftom  of  tithing  wheat  **'»  ^^^  *°  ^cfo 
"  in  the  pjriih  of  Chip/lead^  was  not  by  the  Jbock^  as  the  plaintiff  '*^*^^* 
"  had   alledgcd."     Now  upon  hearing  counfel  for  the  parties; 
and  reading  the  decree^  po/lea^  and  report ; 

£  c  ^  The 
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The  CourT)  on  the  fifth  of  December  1 743,  difmifled  the  biff^ 
as  to  the  tithe  of  wheat,  with  cofts,  both  at  law  and  in  equity. 


4ao 

Lamb 

mgdmft 

TATTSt6ALL. 

The  bill  difniiflVdy   as  to  tithe  of  wheat. 


The  report  con- 
firmed with 

GO/U. 


And  the  deputy  having  made  his  report,  the  fald  report  was 
confirmed ;  and  the  defendant  ordered  to  pay  two  pounds, 
nine  (hillings,  and  ninepence  halfpenny,  reported  due  for  the 
tithes  of  peafe,  wood,  underwood,  garden  fluff,  calves,  lambs, 
milk,  and  wool,  with  taxed  cofts,  fo  far  as  the  fame  relates  ta 
the  tithes  of  pcafe,  wood,  underwood,  garden  (luff,  calrc?. 
Iambs,  and  milk,  no  coils  being  to  be  paid  by  either  of  the  parties 
in  relation  to  the  tithes  of  wool,  they  having  agreed  lo  the 
tithe  thereof,  and  waived  the  fame* 


Mich.    Tkbm, 
16.  Gxo.  1. 


Gandy  a^ainfi  Bryan  ;  ei  e  Contra. 

Gloucejlerjbire^  \^th  November  1742, 


The  vicar  of  'T^HE  bill  ftated,  that  the  plaintiff  had,  for  eleven  years  paft, 
Tueklerchunb,  in  *  been  vicar  of  Pucller churchy  with  the  chapelries  of  We/fer- 
ChuctHafiArt,  I'j^  ^j^j  Ahotejion  cum  Wick,  and  then  called  Wick  and  Ahfin, 
rjes  of  Wffief  annexed,  m  the  county  of  Gloncejler^  and  entitled  to  the 
Itigh  and  Ab^uf-  fmall  tithes,  offerings,  and  duties  aridng  within  the  faid  vicar' 
ton  annexed,  is  age  and  the  tithcable  places  thereof;  that  the  defendant  Bryan 
oiiiy  eniitied  to  j^^^^^  ^^^  ^^^  ^^-^xs.  paft,  occupied  a  large  cftate  at  Wick  and 
the  fm!il  tlt'.ics  ^^fi^  \  and  that  the  defendant  S/r/V/i  had,  for  the  like  time, 
of  ctruin  an-  feveraleftates  therein  and  had  many  titheable  matters  thereon,  but 
lient  larms  in  that  they  had  refufed  to  pay  the  tithes  thereof,  although  Id 
M"if^  and  Abjim.  j^^^  ^  ^^^^  ^^^  ^^  feveral  other  times  he  had  given  them  notice 

that  he  was  diffatisfied  with  their  compofltions,  and  intended  to 
take  his  tithes  in  kind  ;  that  in  17H9  ^^  ^ad  filed  hisbiU 
sgainft  them  for  an  account  of  their  feveral  titheable  matters, 
and  obtained  a  decree  for  the  payment  of  tithes  in  kindf^^. 
The  bill  therefore  prayed,  that  the  defendants  might  accouot 
for  the  feveral  titheable  matters  demanded  by  the  bill. 


{a)  This  caufe  of  Gandy  v.  JBtyan^ 
and  others,  came  before  the  Court  on 
the  ayth  of  May  1736,  Paftcr  Term, 
9.  Geo.  a.  The  jplaintiff  dated,  that 
he  had  then  for  nme  years  been  vicar 
of  PuckUrcburcbi  with  the  chapels  olll'ej" 
ierleigb  and  AboteJIon  cum  IVick^  other- 
wife  called  IVick  and  Alfum^  annexed, 
and  claimed  all  the  tithes  of  hay  and 
other  fmall  tithes  in  kind  The  de- 
fendants admitted,  that  the  plaintilT 
had  officiated  as  vicar  as  aforefaid,  but 
infiacd,  that  WtJlcrUigb,  Whk,  and 
AbfoHt  were  dIttinA  pariflies  from 
PuckUreburcb  \  that  they  had  feparatc 
parifh  officers;  that  the  rates  of  all 
kinds  were  diftind,  and  in  dependant  of 


each  other  ;  that  there  was  no  conncc* 
tion  whatever  between  them;  that  thcif 
f  :irms  were  not  fltuatcd  inPucklcrcbirrtb, 
but  in  fi'ick  and  Ab/hn ;  but  they  admit- 
ted, that  the  vicar  had,  in  the  month  of 
A/>ril  1733,  eiven  them  notice  that 
he  would  no  longer  accept  of  the  for- 
mer payment  that  had  been  made  in 
lieu  of  tithes,  'i  he  Court,  on  the 
default  of  the  defendant's  appearance, 
ordered  them  to  account  for  the  tithes, 
arifrng  in  the  faid  vicarage  and  chapel- 
ries,unle£B  tlieylhewed  eood  caufe  to  the 
contrary,  and  on  the  fifth  oi  July  1736, 
they  not  having  ihewn  any  caufe,  the 
decree  was  made  abfolutc 

The 


Gandt 

agamji 
Bbtan; 

tt  i  Ctiurs, 
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T^e  defendants  admitted,  that  the  pi aintiflT  officiated  as  vicar 
ef  Pucklerchurch^  with  the  chapels  of  Wejlerleigh  2Xid  Abotejion^ 
but  denied  that  Wich  and  .^bfcn  were  part  of  orannexed  to  the 
laid  vicarage,  or  that  he,  as  vicar,  was  entitled  to  the  tithes  in 
thofe  chapelrics,  or  to  any  modus  in  lieu  thereof ;  for  that  in 
Wlch  and  Abfon  there  are  fevcral  ancient  farms,  the  occupiers 
•wher'of  had  immemorially  paid  at  Lady  Day  and  Michaelmas^ 
to  the  vicar  or  his  leffee,  the  following  fums,  as  modufes  in  lieu 
of  all  tithes  arifing  on  the  faid  farms,  viz.  for  Lewis  Bryants  Farm 
ten  (hillings  a-year,  by  equal  half  yearly  payments,  as  aforefaid, 
as  a  modus  in  lieu  of  all  vicarial  tithes  \  for  Vens  Farmy 
tea.  pounds;  (or  James*  Fanrii  otherwife  Mr.  Haynes\  thirty 
pounds ;  for  ^fy  Bryan^s^  twelve  pounds ;  and  for  Samuel 
^rj?j«V,  otherwife  Richard  ManfelV s^  feven  pounds  ;  and  that  the 
faid  Turns  had  been  accepted  by  the  vicar,  or  his  Iclfce,  in  lieu  of 
tithes  in  kind. 

The  defendants  with  feveral  others  filed  their  crojs  bill  againft 
the  vicar,  to  eftablifh  the  faid  modufes. 

The  vicar  denied  that  there  were  fuch  m&dufes* 

The  Court,  by  the  confent  of  the  parties,  ordered  the  faid 
feveral  ancient  modufes^  in  lieu  of  all  the  tithes  of  hay,  and  ail 
fmall  and  vicarial  tithes  and  dues,  arifing  from  the  faid  ancient 
farms  refpe£tively,  to  be  confirmed  and  eflablifhed,  as  alledged 
in  the  crofs  bill^  and  that  the  fame  be  for  the  future  obferved  in 
the  faid  parifh. 


Crabb  againji  Hayne.  HiiABTTmii 

Dorfetjhire^  2$tb  February  1 742. 

'T^HE  Tt&ov  of  Hammoon,  otherwife  hammohan,  in  the  county  The    rcftor  of 

-*'     of  Z)0fy^/,  claimed  the  tithes  of  hay  made,  and  cattle  depaf*  Hamrnocny      in 

tured  on  a  farm  in  the  defendant's  poffcflion.  DorfrtjbireyduiM 

*  the  tiihes  of  hay 

and  agiftment  of  cattle. 

The  defendant  faid,  that  he  occupied  a  farm    in  the  faid  ^|,^   defendant 

parifh^  from  Lady  Day  1739  to  1 740,  including  four  acres  in  fays,    thac    h« 

another  parifh  5  that  in  the  faid  year  fevcral  acres  were  put  up  made  a  quantity 

and  made  into  hay  •,  that  he  duly  fet  out  his  tithe  thereof  in  gra/s  *^  ^^^  ^y  *"^ 

coctsy  according  to  the  ufual  cuflom,  time  out  of  mind,  pradtifed  '^e'^fct^out  the 

in  the  parifh  \  and  that  he  liad  refufed  to  give  the  plaintiff  tithes   of    the 

leave  to  make  fuch  grafs  cocks  into  hay  upon  the  ground  $  grafs   in  jrais 

that  it  was  ufual  in  the  fumm^r  feafon,  when  the  grafs  on  their  **^-V.  *^"  !j* 

paflure  grounds  was  too  rank  lor  the  cattle  to  eat,  to  make  ^^^  n^^j^e  j* 

it  into  hay,  which   was  called  Jkimmings  \  that  he  made  fome  jnto  bay  on  the 

of  that  fort  in  that  year,  the  tithe  whereof  he  had  fet  out  to  the  land  ^ 
plaintiff  \  and  that  the  value  of  the  tithe  hay  might  be  worth 
twenty  pounds.    He  alfo  faid,    that  he  did  not  know  what 

£  e  3  number 
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Craj»        number  of  cattle  he  had   dcpafturcd  or  agifted,  or  what,  the 

againfi        tithc  of  fuch  agiftmcnt  was  worth  ;  and  he  f et  out  his  tuhcs  of 

h  *  had  ^^°^^^»  ^ool>  apples,  and  ruflies ;  and,  fetting  out  the  value  of  ha 

tendered    what  ^^^^^^  ^^7  ^"^  agiftment,  tendered  the  plamtiff  iixteen  pounds, 

was  due  for  the  iixteen  fhillingSi  for  his  agiftment  tithes. 

tithes  of  aglft- 
ment. 

The  caufe  U  The  plaintiff  replied ;  the  defendant  rejoined ;  and  witnefles 

heard*  were  examined  on  both  fides ;  and  after  hearing  counfel  on 

both  fides,  and  reading  the  proofs  taken  in  the  caufe,  and  on 

full  debate  of  the  matter  ; 

'^nfon*^"rafthe  '^"^  CouRT  declared  it  to  be  their  opinion,  that  the 
xt€toT  has  a  P^^^^tiff,  as  redlor  of  the  parifh  of  Hammoon^  otherwife  Ham- 
right  to  make  tnohan^  was  entitled  to  make  his  tithe  grafs  into  hay,  upon  the 
the  graft  cocks  defendant's  lanas  where  fuch  grafs  grew  \  and  thereupon  ordered 
into  hay,  on  the  fjjg  defendant  to  account  for  the  value  of  the  tithe  hay,  during 
The  tithe  hay  '^^  ^^"^^  demanded  by  the  bill,  with  cofts  ;  but  it- appearing 
decreed  with  he  had  made  a  tender  of  fixteen  guineas  for  his  agiftment 
cofts,  tithes  before  the  filing  of  the  bill,  the  cofts,  as  to   agiftment 

Thecofts  asto  tithes,  were  referved  till  after  the  report  was  made  of  the  fum 

lithe  referved?*  ^^^  f<^^  ^^^"^  ^^^l^^^. 

The  report  con-       The  deputy  [a)  made  his  report  on  the  eighteentli  of  Novm* 
firmed  J  ^^  j^^^^ .  and  the  Court  ordered  the  report  to  be  ratified  and 

the  defendant  to  confirmed,  and  the  defendant  to  pay  the  fum  reported  due, 

as  to  t*hc  a^ift^  ^'^^^  ^^^  ^^  ^°  *^^  ^^^^^  ^^y  ^^^  fkimmings  ;  and  the  plaintiff 
ment  litlics.    *  to  pay  to  the  defendant  his  cofts,  as  to  the  agiftment  tithes,  the 

plaintijQ^  having  agreed  to  accept  the  tender* 

T.  Parker. 
Law.  Carter. 
Ja.  Reynolds. 
Chas>  Clarke. 

(a)  Charlii  Taylor,  Es(^.  I3teputy  Rmembranccrn 


EastmTeim  Holme  againft  Drinkrow. 

i6.  do.  %* 

Torkjbirc,  2d  May  1743. 

The  impropria.  ^T1HE  bill  ftatcd,  that  the  plaintifi^  for  a  few  years  paft,  had 

in'  ""^  rtf^iu  ^^^^  ^^^^^^  ^"  ^^^  °^  ^^^  impropriate  reftory  of  Skiing,  in 

claims  the  titlics  *^  couqty  of  Tork^  and  was  entitled  to  the  tithes  thereof,  both 
of  a  parcel  of  great  and  fmall  \  that  the  defendant,  during  that  time,  had 
ground  lying  in  occupied  lands  lying  therein,  from  which  he  had  fevcral  tithe- 
^l/ijr^^^  ®^  able  matters  and  things,  and  prayed,  that  he  might  be  decreed 
'^    '  to.account  for  the  fame. 

The  defendant  The  defendant  admitted,  that  he  occupied  a  mefluagc  and  five 
ground'  Is  n  ^^^^^  ofpafture  land  in  the  parifli,  and  alfo  a  parcel  of  ground  ad- 
within  the  rctf-  joining  to  the  townfhip  oi  Skewing,  lying  in  the  mzQOToiBirJiall\ 
toryotSiefiujg^  and 
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and  he  infifted,  that  the  lands  lying  within  the  faid  manor  are       Homt 
not  within  the  faid  reclory  of  Skefflingj  for  that  the  faid  manor    ^  ^'^ 
anciently  was  a  parifh  of  itfclf,  and  never  was  annexed  to  the       **»»«»o^f 
faid  rcftory ;  and  that  no  tithes,  arifing  on  the  faid  lands,  were  of*'^^^^^^ 
payable  to  the   impropriator  of  Skeffling  5  that  the  abbot  and  andcIvSy  a  ^ 
convent  of  the  monaftery  of  SMttt  Martin  JlhemarUy  in  -Nir-  riihofitfelfi 
mandyj  being  feifed  of  the  faid  manor  and  of  the  lands  occu-  ***    ^^    **»* 
pied  by  the  defendant,  and  of  the  tithes  arifing  thereon,  did,  on  ^^^^Jj^^^^i 
the  tenth  day   of  OSlober^  in  the  eighteenth  year  of  Richard  the  suMartinAlbt* 
Second,  grant  the  fame  to  the  abbot  and  convent  of  the  monaf-  marUi  that  the 
tery   of  Kirkjiall  \    that  they,  by   virtue  thereof,    continaed  •bbey  continued 
feifed  of  the  faid  manor,  lands,  and  tithes,  till  the  diffolution  SJf  ^^^ 
of   the  faid  monaftery,  in  the  thirty-firft  year  of  Henry  the  ^j^    j^     *J^J 
£ighth,  when  the  fame  became  veftedin  the  Crown;  and  that  conveyed  tithe 
from  the  time  of  the  diffolution  of  the  fame,  his  late  majefty  free  tosheltnd- 
i/^wry /A?  Eighth,  and  his  fucceflbrs,  had  been  feifed  in  fee  of  J^J^?**  ^^ 
the   faid  manor,  lands,  and  tithes,  till  the  thirteenth  of  May^    *"     '  * 
in  the  eighth  year  of  William  the  Third,  when  the  fame  were 
granted  to  the  Earl  of  Portland  and  his  heirs,  from  whom  the 
fame  had  defcendcd  to  the  prefent  Dtihe  of  Portland,  by  whom 
the  fame  had   been  conveyed  to  G.  Crowle,  under  whom  the 
defendant  held  the  faid  lands,   as  tenant   thereof;  that   the  f^  J^^  J^ 
feveral  abbots  and  convents  during  their  poflcflion  of  the  faid  ^cld  tithe*  iiee 
manor  and   lands,  and  Henry  the  Eighth^  and  his  fuccelTors,  in  the  hands  o€ 
fince   the  diffolution  of  the  faid  monaftery,  and  their  feveral  «he    abbot    at. 
IcfTecs,  patentees,  farmers,   and  tenants,  and  all  claiming  under  '^*   **™*    ^ 
them,  had  held  and  enjoyed  the  faid  manor,  lands,  and  grounds  fojy^  The  (aid 
freed  and  difcharged  from  the  payment  of  tithes ;  and  therefore  groundaarenow 
he  iniiftcd,  that  by  virtue  of  the  claufe  in   the  ftatute,  of  the  ^^   ^«e    by 
31.  Hen.  8.  he  was  not  liable  to  the  payment  of  tithes  for  the  Jj*^"*    **^ 
faid  lands,  though  they  fhould  appear  to  lie  within  the  reftory  g^  c^a*' 
of  Skejping,  but  which  he  did  not  admit :  and  he  fet  forth  the 
quantities,  qualities,  and  values  of  the  feveral  titheable  matterg 
and  things  which  had  arifcn  on  the  faid  premifes,  during  the 
time  demanded  by  the  bill. 

The  plaintiff  replied;  the  defendant  rejoined  ;  and  witnefles  Thecanfc 
were  examined  on  the  plaint ift^'s  behalf ;  and  upon  hearii^g 
counfel  on  both  fides,  and  reading  the  proofs  in  the  caufe ; 

The  Court  ordered  the  defendant  to  account  for  the  values  Thetitheidc^ 
of  the  feveral  titheable  matters  and  things,  which  he  had  on  *"'^ 
the  faid  lands  occupied  by  him  in  the  rcdlory  of  SieffSng,  or  the 
titheable  places  thereof,  during  the  time  demanded  by  the  bill^ 
with  cofts,  to  be  taxed.  I'he  deputy  made  his  report,  dated 
the  eleventh  inftant ;  and  on  the  twenty-fccoud  of  June  1744* 
U(^  fame  was  confirmed  with  cofts. 


the 


£  e  4  Chapmah 
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hilaitTxim  Chapman  ^^^7/^  Keep. 

25.  Geo.  a.  t    r- r 

I  Hamfjt^irey  I  ^tb  February  17^1. 

The  rcftor  of  'T^HE  reftoF  of  Stratfieldfeoj  in  the  county  of  Hants^  claimed 
Srr^yW^/-^^  in  X  all  manner  of  tithes  in  the  faid  parifli,  fi  om  the  twenty- 
^T  tithes  ^f  "*°^^  ^f  September  1736,  and  ftatcd  particularly,  that  the  dc- 
flieep  depailur-  fendant,  during  that  timei  had  taken  in  a  number  of  (hcep^ 
cd.  and  had  wintered,  agifted,  or  fatted  them  on  his  lands,  the 

tithes  of  which  he  had  refufed  to  pay  •,  and  therefore  he  prayed, 
that  he  might  be  ordered  to  account  for  the  fame. 

The  defendant  The  defendant  ftated,  that  he  held  a  number  of  farms  in  the 
fiys.  that  the  parjfli^  q^c  Qf  which  was  his  own,  and  the  reft  rented  of 
parturedoniands  smother  pcrfon  ;  and  he  fet  forth  the  refpedlive  values  thereof, 
vhicb  bad  dur  and  the  numbers  of  the  fheep  which  he  had  agifted  thereon ; 
ing  ihe  idme  but  faid,  that  he  could  not  fet  forth  a  particular  account  of  what 
year  ^  pwd   the  p^Qg^   he  had  made  by  wiatering  or  fattening  of  (heep,  not 

tithes  cither  of  J       .         ,  "^    .    .i_  r  j      i     ^  ^i.  r  l 

corn  or  hay,  and  "^^'"8  '^cp^  ^^J  account  thereof;  and  that  the  rcaton  why 
that  no  tirhes  he  did  not  keep  an  account  of,  or  pay  th^  plaintiff  the  tithes 
are  pay*lc  in  gf  fuch  fbecp  as  he  had  wintered  or  fattened,  was,  be- 
^  tTuf^  {^^  ^*^^^  ^^^  ^^^  ^^^^  fheep,  which  he  had  fo  wintered  or  fattened, 
depafturing  cat-*  ^^^^  agifted  and  fed  on  lands  which  had  paid  tithes  of  corn  or 
tie  onfuch  Aub.  hay,  to  the  plaintiff  in  the  fame  year  ;.  and  that  there  had  been 
Ue,  or  af(erpaf-  no  inftance  in  the  faid  pariih  of  tithes  being  paid  or  demanded, 
•"*•  either  by  the  plaintiff  or   his  predeceffors,  for  iheep  wintered 

or  fattened  on  lands  which  had  paid  tithes  the  fame  year  \  and 
he  infiAed,  that  no  tithes  are  due  by  law  for  fuch  flieep. 

The  plaintiff  replied  \  the  defendant  rejoined ;  and  witneiTes 
were  examined  on  both  fides;  and  upon  hearing  counfel  on  both 
fides,  and  reading  the  depolition  of  William  Wallisj  and  upon 
full  debate ; 

The  bill difmiff  The  Court  ordered  the  bill  to  be  difmiflcd,  withcofts,  fo 
cd,  as  to  the  far  as  it  related  to  the  agidment  tithes  of  iheep  fed  on  ftubbles 
^^^^^  oi  (tictrp  and  fields  mowed,  which  had  paid  tithes  of  corn  or  hay  the 

The  ^tlfhw*  of  ^"^  '^^^  CoDRT  ordered  the  defendant  to  account  for  the 
iheep,  which  agiftment  tithes  of  fheep  brought  into  and  fold  out  of  the  parifh, 
bad  rot  paid  which  had  not  paid  to  the  plaintiff  the  tithes  of  wool  and  lambs  \ 
tithes  of  wool  and  of  fuch  fheep  as  were  agifled  in  the  faid  parifh  for  hire, 
9M  lambs,  or  during  fuch  time  as  they  were  not  depaflured  upon  {Rubbles  of 
paftureTJorhire  ^^^^i  <>**  "po^  fields  mowcd,  whcreof  tithes  had  been  paid  to 

on  lands  that  had   the  plaintiff. 

tiOics,  decreed.       The  cofls  and  further  dircftions  tp  be  referved  till  after  the 

report. 


8tf£JI 
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Smee  agamfl  Coojc.  vimn,  Tiem, 

17.  Gia  2.- 
EJfgXy  l^th  November  1743.       ^ 

♦T*HE  vicar  of  Chi/hull  Magna^  othcrwifc  Upper  thijhull,   in  The  vie  r    of 
-*-     the  county  of  EJex,  dated,  that  the  parfonagc  and  reilory  Chijbu/i  Magna, 
of  Chijbull  Magnoy  was  long  ago  appropriated  to  the  abbot  and  ")  ^'*"»  ^'^s  his 
convent  of  the  monaftcry  of  }Valden\  that  by  the  ancient  books  hilpro^j^ajor*^* 
in  the  regiilry  of  the  bi (ho prick  of  London ^  it  appeared,  that  the  Acting,      ^* 
vicarage  thereof  was  very  ancient  \   that  it  had  an  ancient  en-  s.  q    ^   g^^ 
dowmenty  and  was  appropriate  to  the  faid  abbot  and  convent  P.  c.  537. 
from   the  year    1239;  that  at  that  time  ah  appointment  was  that  he  was  en* 
made  for  the*  better  fupport  of  the  vicar,  whereby  it  was  or-  titled  to  rtceiw 
dained  that  he  fhould  receive  the  fmall  tithes,  the  tithes  of  hay,  |^*    ^^^^   ^ 
all  oblations,  four  quarters  of  wheat,  four  quarters  of  barley,  ^j^J'^  fourquir. 
and  four  quarters  of  oats,  out  of  the  barn  belonging  to  the  faid  tert  of  wheat, 
abbey,    have  the   mefTuage   and   croft   in  the  faid  endowment  four  quarter?  of 
mentioned,  and  fuftain  «*  omnia  onera  ortUncria  ecciefia  confueta  ;^  ^riey,  and  four 
that   afterwards  by  an  inftrument  of  augmentation  dared  the  l^f*^!?**?  ****** 
srft   /  ecembcr  1441,  on  the  vicaf  s  complamt   to   the   biihop  propr.ators 
of    f^mlony    that  the  profits  of  his   vicarage  were  too  fmall  barn; 
to   fupport  him,  and  the  matter  of  the  faid  complaint  being 
duly    examined,  the  bifliop,  with   the  confcnt  of  all  parties 
concerned,  ordained,  that  the  faid   abbot  and  convent,  as  an 
augirenta:ion  to  the  faid  vicarage,  fhould  pay  yearly  to  th^c 
then  vicar,  who  was  aged  and  infirm,  for  his  life,  a  certain  a  certain  fum  «t 
ium  therein  mentioned,  by  equal  portions  at  Midfummer  and  MUJummer  and 
Chrijimas,  and  forty  fliillmgs  yearly  to  his  fucccfTors  for  ever,  Cbfiftmajf    and 
at   the  faid  feafts  5  that  the  laid  fums  were  to  be  paid  by  the  *^  yw^y- 
farmers  of  the  iaid  abbot  and   convent ;  and  that  the  fame  was 
confirmed  under  the  feals  of  the  faid  bifhop.  and  the  abbot  and 
convent,  on  the  firft  of  December  1441.    The  bill  then  flated, 
that   the   faid  abbey,  and   the   lands,   tithes,  and   pofieflions 
thtrreof  came  to   ihe  crown,  at  the  difTolution  of  monafieries 
in  the  reign  of  Henry  the  Eighth ;    that  the  faid    church  and 
rectory  were  granted  by  Henry  the  Eighth  to  Lord  Audley  \  that  j|,at  the  former 
afterwards,  by  feveral  mefne  grants  and  defcent8,'the  fame  came  Wears  had  yearly 
to  John  Ccokf  the  anceftor  of  the  defendant ;  that  the  faid  John  received  the  faid 
Cook,  in  the  year   1662,  prefented  Robert  Parr,  clerk,  to   the  ^'''^^  ^ 
fyid  vicarage  j  that  the    faid  Parr  continued  vicar  there  till  ^^  ^^  . 
the  year  1690;  that  the  faid  Parr,  and   all  his  predecefTors^ 
received  yearly  from  the  faid  impropriator  the  faid  annual  pay- 
ments of  wheat,  barley,  and  oats,    or  an  annual  fum  in  lieu 
thereof,  and  alfo  the  faid  forty  fhillingsj  that  the  faid  Robert 
Parr,  whilft  he  was  vicar,  granted  a  leafe  thereof  to  the  faid 
Jf.  Cook,  who  accepted  the  fame ;  that  on  the  faid  Part's  deathi  t^^t  thevicarage 
the  then  impropriator,  in  order  to  deprive  the  vicarage  of  its  waa  for   fonv« 
ancient  rights,  and  of  the  faid  payments,  did  not  prefcnt  any  time  vacant,  and 
yiar,  but  agreed  to  fupply  the  cure  of  the  faid  vicarage  for  an  ^^^ ^  ^}^\tl'i^ 

annual  proprJatoraUoU 
Sryear  j 
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Smi«         annual  falary  of  twenty  pounds^  and  procured  a  fequeftration 
agamfl         thereof  under  which,  it   continued  without  any  lawful  vicar 
**°**         almod  forty  years ;  that  John  Ward^  clerk,  was  at  the  expira- 
tion of  that  period,  prefcnted  thereto  by  G.  Wilcoch^  who  had 
purchafed  of  the  defendant's  father  his  intereft  therein  ;  that 
the  faid  J.   Ward  was  inftituted  therein  and  continued  vicar 
but  that  he  the  until  February  172 1,  when  he  refigned  ;  and  that  foon  after- 
^I^ds*'''re^  wards  the  plaintiff  was  prefented  by  J.  WilcocVs  fon,  and  had 
fenicd*'there[o    ^^^^reby  become  entitled  to  the  rights  and  perquifites    thereof, 
was  entitled  to  ^nd   particularly   to  the   aforefaid  annual  payments ;  that  he 
the  faid  pcrqui-  hoped   the    impropriator    would    have    conformed    thereto; 
Ctes  and  annul .  ^^^  h^  \^^^  frequently  applied  to  him  for  that  purpofe  ;  but 
*^*  that  he  denied  his  right  to  the  faid  corn  and  penfion,  under  a 

pretence  that  the  fame  had  never  been  claimed  by  the  plaintifif'a 
predeceffors.  The  vicar  therefore  prayed,  that  the  defendant 
might  anfwer  the  arrears  of  the  faid  wheat,  barley,  and  oats  \ 
that  the  faid  forty  fhillings  a-year  might  be  paid  to  him  ;  that 
his  right  to  the  fame  might  be  eftabliihed,  and  decreed  to 
be  paid  and  delivered  for  all  time  to  come ;  and  that  the  tefi^ 
mony  of  his  witneiTes  might  be  perpetuated. 

t'^''*d«'ier'thit  "^^^  defendant  faid,  that  he  did  not  know,  that  the  faid  par- 
the  sX'^r'ii  en-  fo^^^g^  and  reftory  was  appropriate  to  the  abbot  and  convent  of 
titled  to  the  fold  Walden^  nor  that  the  vicarage  thereof  was  an  ancient  vicarage, 
quantities  of  or  had  an  ancient  endowment,  or  that  fuch  ap^intmen:  and 
grain,  or 40$  a-  augmentation  had  been  made,  or  that  the  faid  abbey  and  the 
ther*profiu  ihMi  ^^^^^s  and  poffcffions  thereof  came  to  the  crown  at  the  diflb- 
thcfmaU  tithes,    lution  of  monafteries,  or  that   the   faid   church    and   re£tory 

were  granted  to  LordAudley»  He  admitted,  that  he  was  the 
prefcnt  impropriator  thereof^  and  that  his  father  and  anceftors 
had  for  many  years  enjoyed  the  fame,  but  whether  his  grand- 
father, or  any  of  his  anceftors,  had  about  the  year  1662,  prc- 
iented  Parr^  or  that  Parr  had  granted  the  faid  leafe,  or  that  the 
faid  vicarage  was  under  fequeftration,  as  in  the  bill  is  mentioned, 
he  knew  not.  He  faid,  that  he  believed,  that  J.  IFard  was 
prefented  by  J*  IVilcoch ;  that  Ward  refigned,  as  ftated  in  the 
bill;  and  that^  the  plaintiff  was  prefented  by  J.  Wilccchsy  but 
he  denied,  that  he,  as  vicar,  was  entitled  to  the  faid  annual 
payments  of  corn,  and  the  penfion  from  the  impropriator,  or  to 
any  other  profits  than  the  fmall  tithes ;  or  that  his  right  to  the 
faid  annual  payments  appeared  by  any  deeds,  writings,  or  ac« 
counts  in  his  cuftody. 

The  vicar,  hav*  The  plaintiff  replied ;  the  defendant  rejoined ;  and  witnefiet 
ing  difcovered  were  examined  j  but  the  plaintiff  having  difcovercd  freih  cvi* 
Md'tli^ttrdc!  ^^^^^>  '^^  C^"^^  permitted  him  to  file  a  fupplmenial  bill,  and  t« 
lendant  CMihad  P"^  ^^"^  matters  in  ifiue}  and  the  defendant  Cook,  pending 
fold  the  reaoiy  the  fuit,  having  fold  the  impropriation  to  A^  fVtikes^  the  new 
to  fFdkih  fiks  impropriator^  w^  made  a  party  to  tht/uppUmeuial  bill^ 
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The  vicar,  in  his  fuppleinental  bill,  faid,  that  he  had  lately         Sm« 
difcovered  and  got  into  his  pofleflion  a  memorandum  book  of        ^^"n/'. 
the  defendant  Caok^s  grandfather,  and  in  which  book  are  entered  *         - 
his  accounts   with  his  tenants,  and*  his  receipts  and  payments  ^^^  impropria^ 
touching  the  faid  rectory,  and  particularly  receipts  given  and  tor  has  deeds  and 
figned  by  y.  Parr^  the  then  vicar,  for  the  feveral  quarterly  writings  in  hit 
payments  of  fixteen  pounds  a-ycar,  in  lieu  of  the  faid  corn  and  poff»;flion,(hew- 
penflon  of  forty  ihillings,  and  continued  down  to  the  year  1684;  "Ifn^mi.*^*' 
that  the  defendant  N.  Wilkes  had  in  his  cuftody  an  agreement 
or  leafc,  dated  the  eleventh  of  June    1680,  made  between  the 
faid  U.  Parr  and  J,   Cooky  whereby  the  faid   Parr^  as  vicar, 
demifed  to  Cook^  for  three  years,  the  faid  annual  payments  of 
corn  and  peniion,  referving  to  Parr  the  yearly  rent  of  fixteen 
pounds,  and  alfo  had  other  leafes  to  continue  the  fame.     The 
fupplemental  bill  therefore  prayed,  -that  the  defendants  might 
fet  forth  why  they  rcfufed  to  pay  the  plaintiff's  demands  j  and 
whether  the  name  of  Robert  Parry  fet  to  the  receipts  in    the 
faid  book,  are  of  his  hand  writing ;   and  that  the  defendant 
Wilkes  might  leave  the  faid  agreement,  &c.  with  his  clerk  in 
court,    for  the  plaintiff's    infpeftion,  to    examine     witnefles 
thereto. 

The  defendant  Cook^  inanfwer  to  the  fupplemental  bill,  faid.  The  former  Im*? 
that  he  had  perufed  the  {M  book,  but  knew  not  whether  the  pr^priator  pro. 
fame  was  the  book  of  his  grandfather,  or  kept  by  him,  or  whofe  3™ 'J|J^  7"^' 
hand  writing  the  receipts  are  of.  He  alfo  faid,  that  in  the  year  tJiat  in  the  ye» 
1738,  he  fold  the  rectory,  together  with  other  lands  in  the  173S,  he  rokt 
parifh  to  N.  Wilkes ;  but  he  admitted,  that  he  had  poflefled  the  «aory  to^^'ittr*, 
fame  fome  few  years  before  ;  and  infifted,  that  the  plaintiff  is 
not  entitled  to  the  demands,  as  claimed  by  his  bill. 

The  defendant  If^ilkes  anfwered  to  the  fame  effeft  as  Cook  had  ^Z^*    admits, 
done   to  the  original   bill  j    fee  forth   the  agreement   of  the  'hat  he  had  pur. 
eleventh  of  June   1680,   which  was  to  the  purport  as  ftated  in  tory'butdei^ 
bill;  and  admitted,  that,  by  leafe  and  releafe,  dated  the  twen-  the  vicar's  righu 
tiethand  twenty-firft  of  ^r;7  1739,  he  had  purchafed  the  faid 
reftory  of  Cook^  and  was  then  in  poffeflion  thereof.    He  alfo 
faid,  that  he  had  perufed  the  book,   and  was  not  convinced  by 
the  fame,  that  the  payments  mentioned  therein  had  been  made, 
they  never  having  been  paid  by  the  defendant  Cook's  anceilors^ 
and  that  therefore  he  believed  that  he  had  no  right  to  the  fame. 

1 

The  plaintiff  replied ;  the  defendants  rejoined ;  and  witneflcs  Thecvidcnc© 
were  examined  on  both  fides,  and  upon  hearing  counfel,  and  " 
reading  the  endowment  of  the  vicarage  of  the  church  of  Cbijbull 
JUagna,  the  fourth  of  the  ides  of  May,  in  the  tenth  year  of  the 
confecration  of  iJc^^'bifhop  of  Z.W(?/i,  in  the  regillry  book  of 
the  bilhop  of  London\  the  inftrumcnt  next  before  in  the  faid 
book,  being  in  1355;  the  in llrument  immediately  after,  being 
in  the  twentieth  year  Edward  the  Third  \  an  augmentation  of 
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the  vicarage,  in  the  fame  book,  in  the  firft  of  December  T44T, 
by  Robert  bifliop  of  London  \  the  Icafe  from  R,  Parr  and  J.  Cook^ 
dated  the  twenty-third  of  February  16D4,  figned  John  Cook  \ 
the  indenture  of  agreement  between  the  fame  parties,  dated 
the  eleventh  of  June  1680,  figned  Robert  Parr ;  a  memorandum 
under  it  ^^  Candlemas  Day  168 1,**  figned  ^^  Robert  Parr,**  and 
alfo  a  memento,  figned  "  John  Cook'*  and  '«  Robert  Parr  :**  and 
on  reading  feveral  proofs  in  the  caufe  j  and  feveral  entries  in  a 
book  marked  A,  being  receipts  figned  Robert  Parr^  in  1683  and 
1684  5  a  paper  writing  of  Mr,  John  Cook's^  marked  (A),  re- 
lating to  his  receipts  and  dilburfements  upon  the  vicarage 
houfe,  wherein  the  faid  annual  payments  of  corn,  and  of  the 
faid  forty  (hillings  were  mentioned  ;  an  entry  in  the  book  of 
aAs  and  commifhons  of  the  biihop  of  London^  of  a  fequedration 
to  Robert  Pate^  of  the  faid  vicarage,  on  the  thirtieth  of  September 
1685;  the  defendant  CooVs  anfwer  ;  a  copy  of  the  regifter  of 
the  burial  of  /?.  Parr  and  G.  Mead ;  an  extraft  from  the  rcgiftry 
of  the  confiftory  court  of  London  \  and  upon  full  debate ; 

The  Court  eftablifhcd  the  faid  ancient  annual  payments  of 
four  quarters  of  wheat,  four  quarters  of  barley,  four  quarters 
of  oats,  and  the  faid  annual  payment  of  forty  (hillings ;  and 
decreed  the  defendant  Cook  to  account  for  the  fame,  according 
to  the  value  thereof,  during  the  time  he  was  in  pofiefilon  of  the 
reftory,  and  the  defendant  Wilkes,  from  the  time  he  purchafed 
and  came  into  pofTeiEon  thereof ;  with  cofts. 


The  Court  de- 
cree the  pay- 
ments of  the 
wheat,  barley, 
oats,  and  40s. 
a  year  to  the 
vicar,  and  order 
Coo*  and  WilUi 
to  account  fT 
the  fame  daring  the  time  they  were  refpeflively  in  pofleflion. 


The  vicar  pe. 
ticions  for  a  re- 
hearing and  fayt* 
that  as  the  pay- 
mcnt&  of  corn 
and  moi.ey  are 
a  hen  on  the 
inheritance, 
Wiikci  ouglit  to 
have  been  de- 
creed to  pay^tbe 
whole  airt«tr». 


The  caufes  re- 
tteard. 


The  vicar  petitioned  the  Court,  alledging,  that  he  appre- 
hended himfelf  aggrieved  by  fo  much  of  the  faid  decree  as 
dircfted  U,  Wilkei  to  account  for  the  value  of  the  yearly  pay- 
ments  of  corn,  and  the  yearly  fum  of  forty  (hillings,  only  from 
the  time  he  had  been  in  pofTeflion  of  the  re£lory  -,  inafmuch  as 
the  yearly  payments  of  corn  and  mo,ney  are  a  lien  and  charge 
upon  and  do  affeft  the  eftate  and  inheritance  of  the  reftory ; 
and  as  the  arrears  thereof  are  an  incumbrance  and  charge 
thereon,  and  on  the  tithes  and  pofTedions  thereof^  into  whofe 
hands  or  poire(&on  foever  the  fame  (hall  come  ;  and  that 
therefore  he  was  entitled  to  a  fatisfaclion  for  all  the  arrears  from 
Wilkes,  as  well  before  the  time  of  his  porchafe,  as  iince, 
efpecially  as  Cook  was  infolvent^  and  not  able  to  anfwer  or  pay 
the  fame.  The  petition  therefore  prayed,  that  the  caufe  might 
be  reheard  ;  and  the  faid  order  fo  far  varied,  that  Wilkes 
might  be  decreed  to  pay  the  value  of  the  arrears,  out  of  the 
rectory,  from  the  time  of  the  plaintiff's  in(^itution  to  the 
vicarage  of  Chijbull  Magna,  And  on  the  fourth  day  of  February, 
the  caufe  was  ordered  to  be  reheard,  as  to  the  matter  contained 
in  the  petition^  upon  the  plaintiff's  making  the  ufual  depofit  of 
ten  pounds* 

The 
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The  caufe  was  accordingly  heard  on  the  fixtcenth  of  jipril  Sub< 
1744,  and  alfo  this  day,  the  twenty-third  of  Jpril  1744,  and  fg-^*""/ 
upon  reading  the  petition ;  and  hearing   counfel ;  and  reading  ^^' 

the  evidence  and  proofs,  as  at  the  original  hearing  j  and  upon 
full  debate  of  the  matter ; 

The  Court  decreed,  that  the  former  decree  (hould    be  va-  cm  and  fFifket 
ricd    in  the  following   manner  ;    viz    the   Court  unanimoufly  decreed  to  ac- 
declared,  that  the  yearly  payments  of  four  quarters  of  wheat,  ^""^  ^  ^^'*® 
four  quarters  of  barley,  and  four  quarters  of  oats,  and  the  faid  ^       *    ^^^^ 
annual  payment  of  forty  fliillings,  demanded  by  the  original  /hall  appear  due 
and  fupplemental  bills,  and  the   arrears  thereof,  were  a  charge  both  from  Cook 
on  the   impropriate  reftor  oi  Chijbull  Afjgna ',    and  ordered,  J"^  ^™  ^^^' 
adjudged, and  decreed, that  the  faid  payments  fliould  be  thereby  ^^*^  ^^  decree 
eflablifhed  for  the  future  }  that  both  Coot  and  ff^t/kes  fliould  againfi  Cooi,  to 
come  to  an  account  with  the  vicar  before  the  deputy  remem-  rcimburfe  him- 
brancer,  for  the  arrears  of  the  faid  feveral  quantities  of  corn,  ^^^^  ^^  ^^'  ^ 
according  to  the  value  thereof ;   and  alfo  for  the  arrears  of  the  GwI'j account** 
faid  annual  payment  of  forty  ihillings,  from  the  time  the  vicar     ^ 
was   inflituted  and   inducted  to  the  faid  vicarage,  and  fho'uld 
fatisfy  and  pay  to  him  what  Ihould  appear  to  be  due  for  the 
fame  ;  and  it  was  referred  tO'  the  deputy  to  take  the  account  ; 
in  the  taking  of  which  account,  he   was   to  diftinguifh   what 
part   of  the   faid  arrears  accrued    due  in   the  time   the  faid 
Ccai  and  Wilkes  had  been  rcfpecllvely  in  pofleffion  of  the  faid 
reclory,  and  was  to  make  them  all  juft  allowances  ;  and  it  was 
further  ordered  and  decreed,    that    if  IVilkes  Ihould    pay,  or 
fhould  be  compelled  to  pay  any  tiling  to  the  vicar,  on  account  of 
anv  arrears  which  accrued  due  in  the  time  of  Cook  ;  that  then 
Wilkes  was  to  be  at  liberty  to   profecute  that  decree  againft 
Cookj  in  the  name  of  the  vicar,  in  order  to  reimburfe  himfelf 
what  he  fhould  fo  pay  on  account  of  fuch  arrears  \  and   that 
all  other  parts  of  the  former  decree,    not   thereby  varied  or 
altered,  fhould  fland  and  be  obfervcd  by  all  parties. 

From  both  thefc  decrees  the  defendants  appealed  to  the  Coek  zM  IVilkes 
houfe  of  lords,  and  on  the  twenty-eighth  of -A&v^w^^r  1745,  the  appeal  from  both 
plaintiff's  counfel  informed  the  Court,  that,  on  Friday  the  ^^  ^^"^"^  ^^ 
eighth  inflant,  the  House  of  Lords,  upon  the  petition  and  1^*,^  ^^  ^^^ 
appeal  of  the  defendants,  complaining  of  a  decree  and  order  of  tain  '  ta  order 
the  court  of  exchequer,  the  twenty-third  of  jipril  1 744,  made  that  the  decree 
upon  the  rehearing  of  this  caufe,  had  made  the  following  order,  "i^^^o"  the  re. 
v.x.  «  Die  Veneris^  8th  Novcmbris  1745,  after  hearing  counfel  brro"ftr  varied 
«<  upon  the  petition  and  appeal  of  Richard  Cook  and  N.  Wilkes  ai  that  Pf'Jkei 
<(  complaining  of  a  decree  and  order  of  the  court  of  exche-  fhould  only  ac* 
"  quER,  of  the  twenty-third  of  Jpril  1744,  made  upon  the  <^""'  ^o**  ^"^^ 
<*  rehearing  a  caufe  there,  then   depending,  wherein  J.  Smee^  Jillj  "ar°^   T! 

mcncs  as  bad  accrued  fince  the  time  he  had  purchafed  the  re^ory. 

♦«  clerk 
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Smvs         f€  clerk,  was  plaintifi^,  and  the  appellants  defendants,  ib  far  at 

^amjf        (c  the  famei  or  either  of  them,  direfls  that  the  appeUants^fhail 

*^**        ««  come  to  an  account  with  the  faid  Thomas  Smee^  for  the  arrears 

^  of  the  feveral  quantities  of  corn  and  money,  from  the  time 

«<  the  faid  Smee  was  inftituted  and  inducted  into  the  vicarage  of 

♦«  Chtfhull  Magna^  in  the  county  of  EJfex^  and  fo  far  as    the 

««  faid  decree  makes  the  appellant  Wilkes  liable  to  the  payment 

««  thereof,    before  he  became  impropriator  of  the  re£lory  of 

«*  Chtjhull  Magnoy  and  praying  that  the  fame  may  be  reverfed 

<<  in  thofe  points ;  and  that    the  appellant  Cock   might  not  be 

<*  compelled  to  anfwer  the  faid  Smee^s  demands,  eflablifhed  by 

«  the  faid  decree,  but  from  the  time  of  filing  his  original  bill ; 

«<  and  that  the  appellant  IFilkes  may  not  be  compelled  to  an- 

<*  fwer  the  faid  Smeis  demands  before  he  became  the  impro- 

«  priator  of  the  faid   reftory,  or  that  this  houfe  would  make 

«<  fuch  other  order  for  the  appellant's  relief,  as  to  their  lord- 

<*  {hip's  great  wifdom  and  juftice  fliould  feem  meet,  as   alfo 

<f  upon  the  anfwer  of  the  faid  Thomas  Smee,  put  in  to  the  faid 

<(  appeal,  and  due  confideration  had  of  what  was  offered  on 

«  either  fide  in  this  caufe,  and  hearing  the  unanimous  opinion 

<•  of  the  judges  prcfcnt,  delivered  by  the  Lord  Chief  Jus- 

<<  TiCE  of  the  court  of  common  pleas,  upon  a  point  of  law  to 

^<  them  propofed,  it  is  ordered  and  adjudged,  that  in  the 

**  faid  decree,  after  **  and*'  and  before  the  words  *<  fatisiy  and 

^*  pay  to  the  plaintiff  what  Ihall  appear  to,**  thefe  words  be  in- 

««  ferted  "  that  the  faid  appellants  Ccok  and  JVilkes  do,"  and 

•<  inftead  of  the  next  word  "  be"  itifert  <*  have  been,"  and  after 

<'  the  words  <*  due  for  the  fame,"  thefe  words  "  before  the  time 

^*  of  the   appellant    Wilhes*   purchafe ;  and  that  the  appellant 

«<  tVilkes  do  fatisfjr  and  pay  to  the  refpondent  what  fhall  appear 

«  to  have  been  due  for  the  fame  fince  the  time  of  the  faid  pur- 

<«  chafe,"  be  there  infertcd  \  and  that  in  the  fame  claufe  of  the 

<«  faid  decree,  after  the  words  «  arrears  accrued  due"  thefe  words 

«  « in  the  time  the  faid  defendant  Cooky  and  the  faid  defendant 

♦<  Wilkes  have  been  refpeftively  in  poffeflion  of  the  faid  rcftory", 

««  be  left  out,  and  inftead  thereof  thefe  words  "  before  the  time 

<<  of  the  defendant  Wilkei  purchafe,  and  what  part  of  the  faid 

<<  arrears  accrued  due  fince  the  faid  time"  be  there  inferted } 

<<  and  that  in  the  next  claufe  of  the  faid  decree,  thefe  words 

««  *<  in  the  time  of  the  defendant  Cooki*  be  left  out,  and  inilead 

•*  thereof  thefe  words  «' before  the  time  of  the  appellant  Wilisi 

€c  purchafe"  be  therein  inferted ;  and  it  is  further  ordered  and 

*^  adjudged,  that  with  thefe   variations  and  additions  the  faid 

<<  decree  and    order  be,    and  the   fame  is   hereby  affirmed. 

«  AJbUyCowpir^  clerk  of  parliament." 

It  was  therefore  prayed,  that  the  faid  order  of  the  House  of 
Lords,  bearing  date  the  eighth  day  oiNcuemher  laft,  may  be 
made  an  order  of  this  Court  \  and  upon  reading  the  laid  order, 

The 
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The  Court  ordered,  that  the  faid  order  of  the  House  of         Smie 
Lords  be,  and  the  fame  is  hereby  made  an  order  of  this  Court ;         ^a^nfi 
and  that  the  feveral  variations  and  additions  mentioned  in  the 
faid  order  of  the  houfe  of  lords,  be  made  in  the  faid  decree  of 
this  Court,  of  the  twenty-third  day  of  Jpril  1 744. 

The  Court  ordered  the  former  decree  be  varied  in  the  fol-  The  decree  n. 
lowing  manner :  "  The  Court  doth   declare,    that  the  yearly  ricd  according » 
«'  payment  of  four  quarters  of  wheat,  four  quarters  of  barley,  Jj^^   houflT"  oC 
*<  and  of  four  quarters  of  oats,  and  the  faid  annual  payment  of  lords. 
««  forty  (hillings   demanded  by    the    plaintiff's    original    and 
*•  amended  bills,  and  the  arrears  thereof,   are  a  charge  on  the 
«  impropThtc  TcSiory  of  C/)i/buII  Magna,  AND  ORDER,  that  the 
"  faid  payments  be,  and  the  fame  are  hereby  cftablifhed  for  the 
«  future ;  and  that  both  the  defendants  do  come  to  account 
«*  with  the  plaintiflf  for  the  arrears  of  the  faid  feveral  quantities 
<<  of  cornj  according  to  the  value  thereof,  and  alfo  for  the  ar- 
^  rears  of  the  faid  annual  payment  of  forty  fliillings,  from  the 
<^  time  the  plaintiff  was  inflituted  and  inducted  to  the  vicarage  of 
<<  Chi/bull  Magna^  in  the  pleadings  mentioned ;  and  that  the 
<<  faid  defendants  Cfiok  and  Wilkes  do  fatisfy  and  pay  to  the  plaintiff 
««  what  Ihall  appear  to  have  been  due  for  the  fame,   before  the 
*«  time  of  the  defendant  Wilke/  purchafe ;  and  that  the  faid 
*♦  defendant  Wilkes  do  fatisfy  and  pay  to  the  plaintiff  what  (hall 
«'  appear  to  have  been  due  for  the  fame  (ince  the  time  of  the 
«*  faid  purchafe  5  and  that  the  deputy,  in  the  taking  of  the 
«'  {^d  account,  is  to  diftingui(h  what  part  of  the  faid  arrears 
w  accrued  due   in  the  time  the  defendant  Cooky  and  the  faid 
««  defendant  Wilkes  have  been  refpeclively  in  po(re(fion  of  the 
"  faid  rcftory,  before  the  time  of  the  defendant  Wilke/  pur- 
<<  chafe,  and  what  part  of  the  faid  arrears  accrued  due  fince 
«  the  faid  time  \  and  that  if  the  defendant  IVilkes  (hall  pay  of 
**  be  hereby  compelled  to  pay  any  thing  to  the  complainant  on 
«  the  account  of  any  arrears  that  accrued  due  in  the  time  of  the 
w  defendant  Cooky  before   the  time  of  the  defendant   Wilke/ 
««  purchafe,  then  the  faid  defendant  ff^ilies  is  to  be,  and  he  is 
«<  hereby  at  liberty  to  profecute  this  decree  againft  the  defend- 
«  ant  Cooky  in  the  name  of  the  complainant,  in  order  to  reim- 
««  bur(e  himfelf  what  he  (hall  ib  pay  on  account  of  fuch  arrears, 
«  but  the  faid  defendant  Wilkes  is  in  fuch  cafe  to  indemnify  the 
*<  complainant  againft  any  cofts  and  damages  which  may  happen 
<*  to  him,  by  the  faid  defendant  Wilkes  making  ufe  of  his  name 
^*  as  aforefaidj    and  that  the   depofit    be  returned  to    the 
•*  plaintiff  and  all  other   parts  of    the  former    decree,    not 
«  hereby  varied  or  altered,  are  to  ftand  and  be  obfcrved  by  all 
4«  parties.'* 


Reed 
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^'i^G^J"'*  ^^^^  ^l^^'^^'fi  Oliver. 

Northumberland^  22d  February  I743» 

The  impropria-  qpHE  bill  ftated,  that  Sir  Cuthbert  Heron  and  others,  deccafcJi 
^^  ^  ^^^'  *  were  feverally  and  rcfpcftively,  one  after  another,  feifcd  in 
ST  'AVri&irmL?-  ^^^  °^  feveral  eftates,  and  particularly  of  the  Corn  tithes  yearly 
/am/,  daimt  the  arifing  within  the  chapclry  of  Birtley^  in  the  County  of  Nortbum' 
tithes  in  kind  of  berland\  that  the  faid  tithes  weie  very  much  negleAed  by  theiDf 
corn  and  grain  they  not  being  refidcnt  there  -,  that  the  plaintiff,  at  the  time  of 

Und!  ^nld  !hc  ^^'"g  y^^  '^^"»  ^"^  f°^  ^^^  l^^^^  hthtc,  had  been  fcifed  to  him 
SffeiFiUjBroom.  ^nd  his  heirs  of  the  faid  tuhes  of  corn  and  grain,  within  thtf 
ifope  Fell,  Hird.  faid  chapelry  \  that  the  defendants,  for  feveral  years,  had  oc- 
/>tfaxi,  and  Fell*  cupied  fevcral  acres  of  ground  within  the  faid  capelry,  in  ccr- 
A/«rc  Cmmm.     ^^^^  ^^^^  thereof,  called  Steel  Fell,  otherwife  Steel  Moor,  other- 
wife  Steel  Comtnon  \    Broom/jope  Fell,  otherwife    Broomhope  '  Corn* 
mon  \  Hindhaugh,  otherwife  CalfClofe  \  and  Fell  Morr  tVafie,  of 
Common,  from  whence  they  had  reaped  conliderable  quantities 
of  corn  and  grain.    The  bill  therefore  prayed  a  difcovery  of  the 
quantities  and  values  of  the  tithes  thereof  and  a  fatisfa^on  fof 
the  fame. 

The  defendants  The  defendants  faid,  that  they  believed  that  the  faid  %vr 
deny  the  plain-  Quthbert  Heron,  Sir  J.  Heron,  and  Sir  Charles  Heron,  deccafcd, 
*' k*  thc^  tiiii«  ^^^^  feverally  feifed  of  fome  eftate  of  inheritance,  and  amongft 
in  kind,  and  in-  the  reft  of  the  corn  tithes  arifing  within  the  faid  chapelry  ;  and 
lift  that  ^i.  6d.  that  the  plaintiff  is  now  feifed  of  the  faid  tithes;  but  they  Agf 
iotSteePi  Farm  j  nicd,  that  the  faid  tithes  were  payable  in  kind  j  and  infixed, 
V  blteFarm-  ^^*'  *^^  following  modufes  were  and  had  been  immemorially 
anT^aifid.  for  payable  yearly,  in  lieu  of  all  the  tithes  of  corn  and  grain  which 
Ftxndhaugh  Furm  had  been  fown  and  reaped  from  off  the  lands,  farmed  by  the 
and  Calf  Cloje  defendants,  v/z.  for  Steel  Farm,  as  well  in-grounds  as  out* 
arcpay^eycar.  gj-Qunds,  fevcn  fliillings  and  fixpence  ;  for  Broomhope  Farm, 
ifeuorthc  tithes  ^^^^  (hillings  and  twopence  \  for  Hindhaugh  Farm  and  Calf 
therecf  in  kind.  Ciofe,    four    {hillings    and  twopence ;  and    they  denied,  that 

the  places  called  the  Steel,  Broomhope,  Hindhaugh,  and  Calf 
Clofe,  or  any  of  them,  were  at  any  time  within  the  memory 
of  man,  part  of  the  faid  waftes  or  commons,  as  in  the  bill  men* 
tioned,  but  that  the  faid  feveral  Out  grounds  and  Ingrounds  of  th^ 
refpedtive  townfhips  and  farms  had  been  all  along,  beyond  me- 
mory, occupied  feverally  and  diftinftly  by  the  owners  of  tbt 
Steel,  Broomhope^  Hindhaugh,  and  CalfClofe^  and  their  tenant^ 
and  were  not  taken  in  or  inclofed  from  any  wafte  or  common ; 
and  tliat  tithes  in  kind  of  corn  and  grain  had  never  been  paid 
for  the  fame,  but  that  the  modufes  aforefaid  had  been  conftantlj 
received  by  the  plaintiff's  predeceffors. 

The  plaintiff  replied  5  the  defendants  rejoined ;  and  witneffcs 
were  examined  on  both  Udes  \  and  upon  hearing  counfel ',  and 
reading  the  anfwers  ^ 

I  The 
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The  defendant's  cotrnfel  objefted,  that  the  owner  of  the  moiety         Rr  tD 
df  tbi  CalfChfe^  for  which  a  modtis  is  infifted  on  by  the  defend-         */?«*/ 
ants,  was  not  a  party  to  this  fuit }  but  the  objeAion  was  over-       Oiivit. 
jPiilcd*  '  ^^    ohjcdion, 

th4t  the  owner 
of  a  iDOiefy  of  Calf  Clofe  onsht  to  haTe  been  a  party,  over- rated. 

The  plaintiff  *s  coiinfel  objefted  to  the  legality  o^  the  modus,  as  The  icj^aiity  of 
iilfiftcd  oti  by  the  defendants.  J*^*^  **^/"  ^- 

'  jefted 

The  Court  declared,  that  the  modufes^  as  infifted  on  by  the  The  wtpdufki^* 
defendants  in  their  anfwers,  are  illegal,  and  ordered  the  de-  <*«ctared  illegal* 
fendants  to  account  with  the  plaintiff  for   the  tithes  arifing 
on  their  faid  lands  and  premifes,  as  demanded  by  the  bill; 
with  cofis  to  be  taxed* 


PyRK]^   againft  SoRESBY^  tanf.   Time, 

^    t  i..  ^   ^  xS.  Geo.  a, 

Derhylbtre^  Z\Jt  June  1744. 

THE  vicar  of  Heath,  othcrwife  Lavjn^  in  the  county  of  D^*y,  '^^  occupier  of 
claimed  all  tithes,  both  great  and  fmall,  arifing  on  divers  ^^^^  J^^^ 
fartns  and  lands  lying  within  the  faid  parilh,  and  particularly  on  ^Ut^^  in*D«riJ»- 
Oldcot/s  Farm,  of  the  value  of  one  hundred  and  fifty  pounds  Jtkrt,  pjys  oer- 
a<year,  from  AUcbaelmas  iTXi^,  until  Lady  Day  I74i,  **»"  modufts  to 

the  vicar  in  lieu 

The  defendant  faid,  that  Oldcote^s  Farm  was  free  and  exempted  of   the    tithes 
from  the  payment  of  tithe  in  kind  of  grafs  or  clover  mowed  and  ^  "•^   caXvtA 
made  into  hay  ;  and  that,  in  lieu  of  fuch  tithe,  there  had  been  im-  ^^^^  ^^^Sl* 
mcmorially  paid  by  the  occupiers  thereof,  at  Michaelmas  in  every  and  calves,  and 
year,  or  fo  loon  after  as  demanded,  an  ancient  modus  of  feven .  *d.   for   ever/ 
pence  for  every  acre  of  grafs  of  clover  which  had  been  mowed  ^^  *"*  ^^^ 
or  made  i&td  hay^  and  fo  in  proportion  for  any  greater  or  lefs 
quantity  than  an  acre.    The  defendants  alfo  infifted,  that  tithes 
in  kind  were  not  due  for  milk,  cheefe,  calves,  foals,  or  colts, 
but  that  there  had  been  immemorially  paid  to  the  vicar  or  his 
predecefibrs  at  Michae/marjczrlj,  or  fo  foon  after  as  demanded, 
by  the  owners  of  every    new  calved  cow,  barren  cow,    or 
ftropper  within  the  faid  parifh,  three  halfpence,  and  no  more, 
for  every  new  calved  cow,  and  one  penny  yearly,  and  no  more, 
for  every  ftropper  or  barren  cow  agifted  in  the  faid  parifli  as  a 
modus  in  lieu  of  all  tithe  milk  and  cheefe,  and  of  all  calves  kept, 
bred,  or  dropt  in  the  faid  parifh  ;  and  alfo  for  every  colt  or 
foal,  twopence  a-piecej  as  a  modus  as  aforefaid* 

The  Court  direfled  an  iilue  to  try  the  modus  of  fetenpencd 
an  acre  in  lieu  of  tithe  hay. 

Thp  CotTRT  alfo  ordered  the  defendant  to  account  for  the 
tithes  of  the  agiftment  of  all  dry,  barren,  and  unprofitable  cattle 
kept,  agifted,  or  depaftured  on  Oldcot^s  Farm,  from  Michaelmas 
1^34,  to  Lady  Hay  1742 }  for  the  tithes  of  the  wool  and  lambS| 

VoL.U.  Ff  froA 
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Py«  »«  from  his  (hecp  depaftured  on  the  faid  farm  during  the  faid  time ; 
ag^nnji  for  the  fevcral  new  calved  cows  and  barren  cows  or  ftropncrs, 
SoRibBY.  whichhe  had  and  kept,during  the  timeaforef.r.d,  on  his  faid  firm, 
according  to  the  laid  feveral  modufes  of  three  halfpence,  for  every 
new  calved  cow,  and  one  penny  for  every  barren  cow  or 
ftroppcr  payable  in  lieu  of  the  tithes  of  milk,  cheefe,  and  calves; 
for  the  feveral  colts  and  foals  which  he  had  dropt  on  his  faid 
firm,  during  the  time  aforefaid.  according  to  the  faid  mcdus  of 
twopence  .  for  each  colt  or  foal ;  and  alfo  all  other  titheablc 
matters  and  things  demanded  by  the  faid  bill,  which  the  defend- 
ant had  on  the  faid  farm  during  the  faid  time. 

The  cofts  to  be  referved  till  after  the  trial  and  report. 

Mich.    Te«m,  SmITH    agaiujl    BaAS. 

/^-  ^"  *•  iuffolky  22d  November   1744. 

Thr    vicar   of  'TPHE  vicar  of  IFejQhally  in  the  county  of  Suffolk^  claimed  all 
mfilalh'mSuf-     A     manner  of  tithes,  except  of  corn  and  grain,  which  had 
jfoik,  ilaims   all  been  ufually  paid  to  the  impropriators,  or  their  Icflees, 

ittncsjtxcepni'i; 

corn  and  grain,   in  kind. 

The  Hcfrndants  The  defendants  acknowledged,  that  tithes  in  kind  were  due 

admit,  that  do-  for  clover  feed,  turnips,  wool,  pigs,  geefe,  turkeys,  chickens, 

vcr,      turnips,  eggs,  honey,    wax,  apricots,  and  ducks,  and  twopence  a  head 

wool,Figspoul-  for  ^rt/Z^r  offcrinns,  for  every  perfbn  living  in  the  pari (h  above 

ny,  4ri.it-,    ;»rn!  ^  1  1  1      1     "^  '    n-        j  °  if  1   r 

vttr^t.iMo,  jay  hxteen  years  old  ;  and  they  ottered  to  pay  the  ieveral  lums 
tiiiicsin  k.nd.     of  money  particularly  dated  in  their  anfwer,  for  thofe  tithes 

which  were  payable  in  kind.     They  denied,  that  they  had  any 

parfnips,  carrots,  flax,  or  hops,  but  acknowledged  that  tithes  in 

kind  are  due  for  the  fame.     But  they  denied,  that  any  tithes  in 

kind  arc  due  for  wood,  cslves,  lambs,  hemp,  n)j^lk,  apples,  pears, 

plumbs,    nuts,   agiftment  of   barren  and   unffrofitablc    cattle, 

clover  and  other  hay  ;  and  infifled,  that  certain  mod  Jes  are 

due   and  payable  for  the  fame,  on   Lammas  Day  yearly,  in  full 

•nd  infiftonad.  fatisfaclion  of  all  tithes  due  for  the  fame,  v/z.   for  every  coir 

in  lieu  of  every  milked  in  the  parifh,  in  full   for  the  tithe  milk   thereof  the 

miJchcowj^       y^^rly  Turn  of  twopence 5  for  every  barren,  unfruitful,  and  un- 

drycow  profitable  bead  kept  and   depaftured  in  the  faid  parifh,  one 

3d.  an  acre  for  penny,   in   lieu  of  all  tithes  of  fuch  head  ;  for  every  acre  of 

Hatdland  Mea-  Havdltifid  Aleadow  thl-eepence,  and  fo  in  proportion  for  a  greater 

^^  •        .  f     ^''  ^^^^  quantity  ;  for  every  acre  of  Low  Meadow^  fcurpencc, 

^^-M^Uadltv^^  and  io  in  proportion,   in   full  fatisfaftion   of  all  and    fingular 

the  tithes  of  the  hay  and  grafs  made  into  hay  yearly 
growing  and  made  on  fuch  Hardhnd  and.  L/nv  MeQdw}\ 
6d  a  peck  for  for  every  peck  of  hempfeed  fown  in  the  faid  parifh,  fixpcncc 
hemp  feed ;  yearly,  and  fo  in  proportion,  in  full  of  the  tithes  of  fuch 
id  for  every  hemp  growing  there ;  for  every  lamb  yearly,  one  penny, 
Umb.underten,  j£  ^^^^^  ^^^    {^^  j£  ^        ^^^  i^,^  ^^  Lammas  Day  I  and  for 

and  one  Iamb  m  '  '  ^ ' 

ten  on  LuoMt  CvCTj 
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every  calf  fallen,  if  under  ten,  four  pence ;  if  ten,  one  Smtth 
calf  when  every  fuch  calf  Is  of  the  fiill  age  of  five  weeks  j  that  '^''^''^ 
every  pcrfon  wha  cuttcth,  loppeth,  or  felleth  any  wood  in  the  ^"^^ 

faid  pari(h  or  titheable  places  thereof,  pays  to  the  vicar  one  hen,  4^^^  cv^rycalf 
called  an  hearth  hen^  or  fixpence  in  money  in  full  difcharge  of  onc*<LlMn  ten 
the  tithes  of  all  fuch  wood,  and  for  the  tithe  of  apples,  plumbs,  when  five  weeks 
pcarsj  and  nuts^  fourpence,  in  full  of  all  tithes  of  fuch  fruits.        ^^  \ 

a  hearth  hen>  or 
6d.  in  lica  of  firewood ;  4<i.   for  ipples>  plumbs,  pears,  and  nuts. 

Tfhe  plaintiff  replied  generally,  fave  and  except  his  demands  The  plaintiff  m- 
t)f  tithes,  or  fome  compofltion  or  cuftomary  payment  in  lieu  ^\ft»  <>"  ^'^^"  '** 
thereof)  for  wood,  calves,  lanibs,  hemp,  milk,  apples,  pears,  ^^fo^-'whicii 
plumbs,  nuts,  clovfer  feeJ,  turnips,  wool,  pigs,  geefe,  turkeys,  ^^^^^  are  foc 
chickens,    eggs,  honey,    wax,  Eajler  offerings,   oblations,  ob-  up. 
vent  ions,   apricots,  and  ducks,  the  defendants  having  by  their 
Jinfwers  offered  and  tendered  fcveral  furas  of  money  for  their 
feveral  refpedive  tithes  for  the  fame,  and  fave  and  except  the 
plaintiff's  demands  for  the  tithes  of  parfnips,  c&rrots>  flax, 
and  hops,  for  which  the  defendants  acknowledged  tithes  in 
kind  were  due,  but  inflfted  there  were  none  due  from  them 
daring  the  time  demanded  by  the  bill  ;  bat  infifted  on  all  his 
other  demands  of  tithes  made  in  and  by  his  bill  \  and  the  de« 
fendants  rejoined  \  and  having  purfuant  to  an  order,  dated  the  The  defendants 
fourth  of  iVbtww^^  '743>  P**^  their  tenders,  in  lieu  of  their  tender  the  value 
tithes  in  kind  for  clover^eed,  turnips,  wool,  pigs,  geefe,  tur-  ^  ****  **^^*'  ^ 
keys,  chickens,  eggs,  honey,  wax,  and  twopence  an  head  for 
'  Eafter  offerings,  apricots,  and  ducks  with  ten  pounds  cods  ;  the 
iffue  was  joined  as  to  the  othe»  matters  ;  and  witneffcs  were 
examined  on  both   fides;  and   now  upon  hearing  counfel  on 
both  fides  i  and  reading  the  depofitions  of  P.  Pullen  \  a  copy  The  evidenct 
of  a  judgment  in  the  court  of  king's  bench,  in  Trinity  lertn  1626,  ^**^* 
between  Francis  Dav\  andW,  Cocktan^  and  the  verdict  thereon; 
feveral  depofitions  of  witneffes  on  both  fides }   and  feveral  ex- 
hibits beginning  in  1702,  being  herbage   bills,  and   ending  in 
1738  ;.  which  faid  bills  were  for  tithes  for  the  faid  years,  and 
figned  by  the  former  vicars  \  and  on  reading  the  anfwer,  and  on 
tiiU  debate  ; 

The  Court  Ordered  the  bill  to  be  difmiffed,  as  to  the  tithes  The  blrtdifml/T' 

for  clover-feed,  turnips,  wool,  pigs,  geefe,  turkies,  chickensi  cdwithoxjtcofts, 

eggs,    honey,   wax,    Eajler    offerings,   apricots,     and    ducks,  as  ^o  t^^^)^*^  t;tiu» 

without  cofts,  tithes  in  kind  being  tendered  for  fuch  matters,  J^fcndiantVhad 

by  the  anfwer,  with  cofts,    and  paid  by  the  defendants  pur-  tendered  the  va- 

.  fuant  to  the  faid  order.  lue.  <• 

As  to  the  demand  of  tithes  in  kind  for  wood,  calves,  lambs,  Thebii:  difmirr. 
hemp,  milk,  apples,  pears,  plumbs,  and  nuts,  the  faid  defend-  ^' ** '^  *'^*!*^" 
ants  having,  by  their  anfwer,  infifted  upon  feveral  modufes  being  ^^P ^^^^^^';^x^ 
doe  and  payable  for  the  faid  matters  and  things  ;  and  as  to  the  deiliicd  they  h>in 
tithes  of  parfnipsj  carrots^  flax,  and  hops,  the  faid  defendants  any,  with  co*?^ 

F  f  a  having,  *^  ^^^  ^'"Z  '^^ 

^    tht  replication 
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$Hirn  having,  by  thcif  anfwcTj  admitted  tithes  in  kind  to  be  doc,  bttt 
^^  infifted,  that  they  had  no  fuch  matters  and  things,  during  the 
time  demanded  by  the  bill ;  and  the  faid  plaintiff  having  for  the 
faid  reafons  fubmittcd  thereto  by  his  replication,  the  Court  or- 
dercd  the  bill  to  be  alfo  difmiffed,  as  to  the  aforefaid  demands 
of  tithes  in  kind  for  the  fame,  with  cofts  to  the  time  of  filing 
the  faid  replication. 

The  modufis,  as  Xhe  Court  further  ordered  the  defendants  to  account  for 
Ted^*  tm^  *^^  feveral  modufes^  fet  up  by  their  anfwers,  and  fubmittcd  to  by 
calves  firewcodi  ^^^  plaintiff  in  his  replication^  but  without  cofts,  and  alfo 
appWs,  plumbs,  to  account  for  their  tithes  in  kind  of  all  hay,  ariiing  on  the 
pcari,  and  nuts  new  laid  down  lauds  within  the  parifh  \  and  alfo  for  the 
^^^'^'^^laft  agiftment  of  all  barren  and  unprofitable  cattle,  (except  gaft 
cow^  cows)  and  alfo  for  the  faid  gaft  cows  according  to  the  modus  of 

one  penny  a-piece,  with  cofts  to  this  time. 

The  plaintiff  As  to  the  moiufes  of  threepence  for  every  acre  of  Hardlani 
refiifestotry  the  MtadoWi  and  fourpence  for  every  acre  of  Low  Meadcnv^  in  lieu 
•^^  •^^^^  of  the  tithes  of  the  hay  yearly  arifmg  on  fuch  Hardland  and 
UnJi  Mt^owy  ^ow  MeadoWy  the  confideration  thereof  is  adjudged  over  for 
and  Lffw  3/tf-  the  plaintiff  to  give  his  anfwer  to  the  Court,  whether  he  thinks 
doto.  proper  to  try  at  law  the  validity  of  the  faid  two  modufts^  and  the 

plaintiff  havingconiidered  thereof,  and  not  chufingto  try  thefame  \ 

The  mJM^n  of  The  Coxtrt  ordered  the  bill  to  be  difmiffed,  as  to  th« 
3d  an  acre  and  demand  of  tithes  in  kind  for  the  hay  arifing  on  the  faid  Hari^ 
4d.  an  acre  fcr  /^^^  Mtadcw  and  Lohv  Meadow^  with  cofts,  and  the  defendants 
2wA^^e^  to  account  with  the  plaintiff,  together  with  the  other  matters^ 
ftaH^H.  ^^^  ^^^  tithes   of  hay  ariiiifg  on  the  faid  Hardland  and  Low 

MeadoWy  according  to  the  faid  modufes^  without  cofts,  as  to  the 

tithes  of  fuch  hay. 

The  deputy  made  his  report,  dated  Ac  tvrenty^nmth  of 
June  laft  \  and  on  the  fifteenth  of  July  X745>  the  faid  repott 
was  confirmed,  with  fubfequent  cofts. 

T.Farkbr. 

J.  Reynolds. 

Cha.  CLAyts. 

£•  Cliv£. 


HfLAiTTsm 
19.  Gxo.  a. 


Lambert  againjl  Smith. 

Torkjhirty  20tb  February  I745« 


The  plaintiff,  at  'T*  HE  bill  ftatcd,  that  the  plaintiff /for^<:ii/?//  was  at  CamBemaf 
proprietor  of  the  •*  1 727,  and  had  been  cver  fince,  owner  and  proprietor  of 
JeXy  V&!l!  *?^^  P5^  ^^  ^^^  impropriate  rcaory  of  Sandai  Magna,  which 
daU  Maffw,  in  '^^^  within  the  townftiip  of  Satidal  Magna,  in  the  county  of 
rorkpre^  claims  Tork ;  and  that  the  plaintiffs,  the  LambertSy  by  virtue  of  the 
the  lithcfof  hay,  leafe  xn^dc  to  them  by  him,  had  ever  fince  the  faid  fcaft  been 

i>aiPeficattle,aDd  wiMk*k*» 

of  cioYcr-iced. 
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entitled  to  all  the  tithes,  both    great  and  fmall,  arifing  on     L^^mr 

the  lands  lying  within  the  faid  towndiip  ;  that  the  defendants       sj«Tiu 

from  Candlemat  1758,    had   occupied  land  .lying  within  the 

feid  townlhip,  from  which  they  had  yearly  cut  and  mowed  hay 

and  clover,  which  they  had  carried  away  and  converted  to  their 

own  ufe,   without  fctting  out  the  tithes  thereof  in  kind,  or 

making  the  faid  plaintiff  any  recompence  for  the  fame  \  and 

that  they  had  alfo  yearly  kept  and  depaftured  on  their  faid  lands 

dry,  barren,  and  unprofitable  cattle,  the  tithes  for  the  depaC- 

turage  and  agidment  of  which  they  ought  to  have  paid  to  the 

(aid  plaintiffs.    The  bill  therefore  prayed,  that  they  might  be 

decreed  to  account  with  and  fatisfy  the  plaintiffs  for  the  values 

of  the  laid  tithes. 

The  defendants,  by  their  anfwers,  faid,  that  they  did  not  ^^^^"'^^ 
know  that  HardcaftU  either  was  or  is  fcifed  in  fee  of  the  faid  pi^^j^ j,  ^jfed 
re^ory,and  of  the  great  and  fmall  tithes  of  the  faid  town(hip,or  of  lands,  and  of 
that  he  had  made  fuch  leafe  to  the  other  plaintiff^;  but  that  they  a  portion  of  the 
believed  he  was  fcifed  of  divers  lands  in  the  townfhip,  and  alfo  tithci    of   the 
of  a  portion  of  the  tithes  of  com  and  other  tithes  in  the  fame  \  ^"^  ***  • 
and  that  he  had  demifed.the  faid  lands  and  tithes  to  the  other 
plaintiffs  ;  but  they  denied,  that  there  had  been  immemorially  hat  infift,  thai 
paid  to  the  reftor  of  Randall  Magna,  or  to  his  leffees  any  tithes  |^  •'*  ^"^ 
for  hay,  agiftment  of  barren  cattle  or  clover-feed  arifing  in  the  ^^  ^'^^  j^  j,*„ 
faid  townihip}  and  iniiffed,  that,  time  out  of  mind,  the  lands  ofthc  tititet  de* 
in  the  faidtownfhip  had  been  divided  into  feveral  ancient  farms,  roanded  by  the 
for  each  of  which  there  had  been  immemorially  paid  at  Eajier  pl*>«>"* 
yearly,  to  the  vicar  of  the  parifh,  feveral  fums  of  money,  as 
modufes,  in  lieu  of  all  tithe  hay  accruing  or  renewing  within  the 
faid  ancient  farms  refpeflively :  and  all  the  defendants  (except 
the  defendant  Zoucb  the  vicar)  fubmitted  to  the  Court,  whether 
any  tithes  were  payable  in  the  townfliip  fbr  the  agiftment  of 
barren  cattle,  and  if  fuch  were  due,  whether  the  fame,  and 
alfo  the  tithe  of  clover- feed  ought  to  be  paid  to  the  re8or  or  to 
the  vicar  of  the  parifh,  no  fuch  tithe  having,  within  the  memory 
of  man,  been  paid  to  the  plaintiffs,  or  to  any  re£lor  of  the  parifh. 

The  defendant  Zouch  faid,  that  he  had  been  for  twenty.years  ^^'''hr^l"^^'' 
paft,  and  then  was,  vicar  of  the  parifh,  and  as  fuch  was  entitled  x\tA  tothe  tithes 
tO'the  tithes  of  clover  feed  and  agiftment  of  barren  cattle,  and  of  cio^er-fecd, 
he  denied,  that  tithes  of  clovcr-fccd,  or  for  agiftment  had  ever  •»*  depart uring 
been  paid  to  the  plaintiffs,  or  to  any  reftor  of  the  parifh,  or  S"  bilti"s.ob* 
his  leffee.  The  defendant  alfo  infifted,  that,  as  vicar,  he  was  ventiona  and 
entitled  to  all  oblations,  obventions,  offerings,  and  mortuaries  Eaptr  off^nngt. 
payable  throughout  the  parifh,  and  to  all  tithes  in  kind,  for 
which  no  mcdufes^  or  other  compofitions  in  lieu  thereof,  had 
been  paid;  but  he  admitted,  that  the  plaintiffs  had  received  the  arimitttheplata- 
tithes  of  pigs,  gecfc,  and  eggs,  and  a  cuftomary  payment  for  «•«  "l*^"*^*!*^ 
carts,  called  an  hen  ;  and  that  the  owners  of  the  great  tithes  in  ^J^fc*  e^'*^! 
Criggkfi^ni  had  received  the  tithes  of  wool  and  lambs  in  Sandail  ^^ 

F  f  3  Magna. 
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Lambbit  Magna.  He  alfo  faid,  that  there  had  been  immcmorianf 
sIut'^  kept  in  the  faid  parifli,  by  the  vicars  there,  a  book  called 
*  -  THE  Easter  fiooK,  wherein  arc  entered  the  names  of  the 
^E,^rb^^%C'  houfeholders  of  tl)e  pariih,  and  that  under  the  heads  and  titles 
viiitncc  of  the  following,  TO  "WIT,  Rhus.  Fen,  OhJat  Faue.  Nove  Vaiie.  GalU 
tithes  he  IB  en-  Apof,  Pull,  ^nt,  arc  entered  all  fuch  modufes  and  Eajier  offerings^ 
tiUed  to  receive,  ^g  are  due  and  claimed  by  the  vicars  from  each  houfeholdcr} 

and  he  infifted,  that  tiie  feveral  fums  mentioned  in  the  faid 
book  are  due  and  payable  by  every  refpeftive  houfehoUera 
and  had  for  time  immemorial  been  received  and  taken  by 
him  and  his  predeceffors  at  Eajier  yearly,  in  difcharge  of 
the  feveral  titheable  matters  comprifed  under  the  faid  heads. 
He  then  fet  forth  the  feveral  lands,  as  well  fuch  as  were 
part  oi\i\^glehe^  as  thofe  that  were  not,  which  he  had  held  and 
occupied  in  each  and  every  of  the  faid  years,  and  alfo  the 
feveral  titheable  matters  which  he  had  yearly  on  his  faid 
lands,  and  faid  that  he  had  never  paid  any  tithe  hay  in 
kind,  or  any  thing  for  the  herbage  or  agiftment  of  his  cattle 
on  fuch  parts  of  his  faid  lands  as  were  his  glebe,  apprc-i 
bending  that  no  fUch  tithe  was  due  or  payable  for  the 
fame. 

The  defendant  Smith  and  others  further  faid,  that  there  had 
been  for  the  ancient  farms  or  tenements  in  the  town  (hip  of 
Samiall  Magnoy  called  Griefs y  Arthingtorfiy  Carter* Sy  and  Barker^ f^ 
the  feveral  tnodufes  particularly  mentioned  in  their  anfwen 
yearly  paid  to  and  accepted  by  the  vicar  of  the  pariOi,  in  lieu 
of  tithe  bay  arifing  on  the  faid  ancient  farms;  and  they  fet 
forth  the  feveral  lands  by  them  occupied  in  the  townfliip 
yearly,  and  the  feveral  titheable  matters  and  things  which  they 
had  arifing  thereon,  during  the  time  demanded  by  by  bill; 
and  infifled,  that  for  fo  much  of  the  lands  by  them  occupied, 
as  were  part  of  the  faid  four  ancient  farms,  no  tithe  hay  in  kind, 
or  any  fatisfadlion  in  lieu  thereof^  was  payable  to  the  plain- 
tiff ;  but  that  the  faid  feveral  modufes  had  been  immemorially 
paid  to  and  accepted  by  the  vicars  in  lieu  of  the  tithe  hajariiiiig 
on  the  faid  four  ancient  farms. 

Himfworfb    and       j^q  defendants  JF.  Him/worth  and  R.  Scorall  faid,  that  they 
hmrM\vi^7  ^*^  ^^^  occupied  any  lands  in  the  townflbip  during  the  time 
•  the  lownfliip.*    mentioned  in  the  bill. 

The  plaintiffs  replied  to  all  the  anfwers  (except  thofe  of  Himf" 
Hwrth  and  Scorall) ;  and  the  defendants  rejoined ;  and  witndfes 
were  examined  on  both  fides ;  and  upon  heariqg  counfelon  both 
fides  ;  and  reading,  on  behalf  of  the  plaintu^  feveral  depofi* 
tions  ;  and  the  defendant's  counfel  objedbing  to  the  reading  of  a 
deed,  dated  the  eleventh  of  September  in  the  fifteenth  year  of 
Charles  the  Firjl^  without  an  order  to  prove  exhibits,  or  a  note 
given  thereof  to  the  defendants ;  and  W*  Campy ^  being  then 

fworii 


The  dtfemiant 
Smtb  fays,  that 
the  lands  he 
bo!ds  are  part 
ef  four  ancient 
i^rms,  for  which 
Certain  modufa 
are  payable  lo 
the  vicar  in  lieu 
of  tithe  liay. 


The  evidence 
read. 


DURING  THE  REIGN  OF  GEORGE  THE  SECOND.  439 

fworn   in  court,  prbduced  a  book,    called   Thurjhy^s    Regifer     Lam  but 
Boohy  by  him  taken  and  brought  out  of  the  confii'tory  court  of        "^^'5'' 
irork\  the  caufe  was  ordered  to  ftand  over;  and,   by  confcnt, 
attefted  copies,  taken  from  the  faid  book,  were  to  be  read  at 
the  further  hearing.   The  caufe  came  on  again  on  the  twentieth 
of  jRf^rwjry  1745,  and  upon  reading,   for  the  plaintifis,  adcmifc 
of  the  reftory  and  tithes  of  Sandall  Alagna^  for  twenty- one  years, 
from  ^letn  Elizabeth  to  T.  JVutaton,  dated  the  twenty-fecond  of 
her  reign,  enrolled  in  the  oflkc  of  the  treafurer's  remembrancer 
in  this  court;  an  enrollment,  in  the  faid  office,  of  a  grant  of 
the  inheritance  of  the  reftory  and  tithes  from   ^ieen  EliT^uhdh 
to  G.  Garth  ;  an  indenture  ligned  R*  Filkington^  dated  the  fix- 
teenth  of   September^  in  the  fifteenth  year  of  Charles  the  Firfl ; 
an  indenture,  figncd    IF.  and  E.  HardcaJlU^  dated  the  fcven- 
teenth  of  July  1686;  an  exemplification  of  a  fine  in  trinity 
Term  in  the  third  year  of  '^ antes  the  Seeond,  between   T,  Hard- 
cajlle  and  others,  plaintiffs,  and    W»,  and  A\   Hardcaftle  and 
others,  defendants;    a  recovery  in  Michaelmas  Term^  in   the 
lixth  year  of  George  the  Flrjl^  wherein  JV*  Gray^  is  demandant,  . 
5",  JFbcd,  tenant,  and  T,  Hardca/lle^  vouchee  ;  an  order  made 
herein,  on   the  tenth  inftant,  and  an  extraft  or  a  copy  of  an 
inflrument,  dated  the  thirteenth  of  March  1356,    from  the  faid 
regifter  book   of   J^  Thurjhy^   formerly   archbilhop  of    Tork ; 
copies  of  two  other  extradls   from  the  faid   book,  dated  the 
twcnty-feventh  of  March  1357;     feveral   depofitions  on    the 
behalf  of  the  defendants ;  a  terrier   in  the  parifh  regider  of 
Sandall  Magnaj  dztcd  1684;  three  Eajler   books   belonging  to 
the  vicars  of  the  faid  parilh  ;  an  exemplification  of  a   decree, 
made  the  twelfth  of  February^  in  the  thirty-fixth  year  of  Charles 
the  Second^  between    J.  Woody  the   then  vicar  of  the  parifh, 
plaintiff,  and  dame  m,   Beaumont ^   widow,  and    others  inha- 
bitants, owners,  and  occupiers  of  lands  in    Crigglejlone  town^ 
fhip,  within   the  faid  parifh  of  Sandall  Magna ^  defendants  (/j), 
and  upon  full  debate  ; 

Thr  Court  ordered  the  bill,  as  to  Himfworth  and  Scorall,  The  bill,  a«  to 

tobe  difmified,  with  forty  fliillings  colls  ;  to  be  difmiffed,  but  ff'mjkuo'th   and 

without  cofts  and  without   prejudice,  as  to  the  plaintiff^s  de-  ^^^^^»^*^^'^^» 

mandsof  the  tithe  of  clover-feed,  agiflment  of  barren  cattle,  and  difmiflVd  with- 

tithc  hay  arifing  on  the  lands  faid  to  be  part  of  the  four  ancient  ©ot  picjudicc  at 

farms,  called  Grice's,  Arthington's,  Carta's,  and  Barlei^s  farms,  J^^  t^^^^l^ 
or  any  or  either  of  them,  and  alfo  on  the  glebe  landsy  in  the        ***     *°  * 

poffeffion  of  the  defendant  Zoucb,  the  vicar  of  the  parifh  ;  and  and  at  to  the 

that  the  defendants  fhall  feverally  account   with  the  plaintiffi  tithe  hay  of  bndt 

for  the  values  of  the  tithe  hay  yearly  arifing  or  renewing  on  the  ''"'^^^I^*  ^^^* 
other  lands,  by  them  occupied  in  the  faid  townfhip  of  Sandall  j^^^  ^^^^   / 

Magna f  (which  are  no  part  of  tho  glebe  lands,  or  of  the  faid  or   other  landa 

four  ancient  farms)  but  without  cofts  :   Further  directions  to  in  the  townAiip  | 

be  referved  till  after  report.  ^^  SindaUM^^  \ 


(a)  Sec  vol.  I.  p.  216. 

Ff4  Lambiet 


JLiL. 
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Eaite»Te»m,  JL.AMBERT   a7aiHft  ZoUCH, 

%%.  Geo.  ».  *^      -^ 

Torhjbire^  2.\th  April  1749. 

The  proprietor' ripHE  bill  ftatcd,  that  about  the  year  1357,  the  vicarage  of 
^he****aor^  of  S/j/rdij//  Af/J^w,  in  the  county  of  tTrk^  was  created,  and 

\anjllt  wLfiM,  endowed  with  a  meiTuage  and  a  crcjft,  with  the  appurtenances, 
in       rokjhvtf  and  twenty  marks  for  the  year,  payable  out  of  the  impropriate 
vhich  iict  vyith    reflory  of  Sandai!  Magm^  ^nd  with  no  other  tithes  or  oblations 
in  ihc  townfli.p  whatfoevcr  5  that  the  impropriators  of  the  faid  rcftory,  or  of 
^    claims  from  ^"^^^  P^*"^  thereof  as  lies  within  thctown(hip  qf  Sandill  Magna^ 
the  v.cap    tiie  are  entitled  to  the  tithes  of  rape,  woad,  weld,  colefeed,  tur« 
tiiheBof  tmnipf,  nips,  potatoes,  clover-feed,  herbage,  the  agiftmcnt  of  dry,  barren, 
potatoes,  rape,  ^^^  unprofitable  cattle,  and  all  other  tithes  ariiing  within  that 
w»^I^tr"^cd'  P^^^  ^^  ^^^  re^lbry  which  lies  within  the  townfhip  of  Sanddl 
and  depafturing  Aiagna^    or  the  titheablc   places  thereof;    that    the   plaintiff 
of  baiien  c«tUe.  Hardcafth  \\itvi  was,  and  from  Candlemas  1733,  had  been  impro- 
priator of  that  pjirt  of  the'  re<fkory,* which  lies  in  the  townihip 
of  Sandall  Magna  \  that   the   fame,  during  all  that  time,  had 
been   in  the  pofieflion  of  the  other  plaintiffs,   as  his  tcntnts; 
that  the  faid  plaintiffs,  or  fome  of  them,  are  entitled  to  not 
\  only  the  great  tithes,  but  the  tithes  before  mentioned,  and  to 

all  other  (he  tithes,  both   great  and  fmall,  ariiing  in  the  faid 
townihip,  or  the  titheable  places  thereof,  except  the  mcfliiagc 
and  glebe  land  belonging  to  the  defendant^  and  alfo  except  as  in 
the  faid  bill  is  mentioned  \  that  the  defendant  had,  during  the 
time  aforefaid,  in  each  year,  held  and  occupied  divers  lands 
and  grounds,    lying   within  the  townfhip  of   Sandall  Mcgna^ 
or  the  titheable  places  thereof,  befides  the  glebe  lands  belong- 
ing  to  the  vicarage,  fopie   of  which  were    formerly  endofcd 
from  the  commons  lying  within    the  townfhip,  and  on  which 
lands  and   grounds  he  h^d  ariiing  vearly,  rape,  woad}  weld, 
cole  feed,  turnips,  potatoes,  ;'.nd  levcral  other  titheable  mat- 
ters and  things,  which  he  had  cr.rried  away  without  fetting  out 
the  tithes  thereof,   or  making  the  plaintiffs  any  fatisfadtion  for 
the  fame  ;  that  he  had  likewife  fed  and   agifted  on  the  faid 
lands  yearly  feveral  dry,  barren,  and  unprofitable  cattle,  the 
tithes  for  theagiAment  of  which  ought  to  have  been  paid  to  the 
plaintiffs,  but  that   he  had  refufed  to  account  for   the  fa0e« 
The  bill  therefore  prayed  an  account  and  f^tisfaAipii  for  thtt 
Values  of  his  tithes. 

The  defendant  The  defendant  faid,  that  he  believed,  that  the  vicarage  of 

denies  the  iUin-  g^ndall  Magna  vrzs,  about  the  time  in  the  bill  mentionedi  cn«p 

ti^d?ff!inad*  oowedj  and  that  he  had  in  his  cuflody  a  copy  of  the  appropria- 

and  mfifts,  "h**  ^**^"  ^^  ^^^  parifli  church  of  Sandall  Magna,  to  the  chapel  of 

be,  as  vicar  oi  St.  SUfhe/t's,  Weftminjier^  dated  the  thirteenth  of  March  16561 

theparifh,i»tn-  ^oid  alfo  a  writing  which  he  believed  might  be  a  copy  of  an 

cUkdtoOKiiw  endowment  of  th^  vicarage,    datcjl  the    twenty  fcventh    of 


\ 

i 

> 
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March  I357t  and  which  he  fet  forth  verbatim  in  his  anfwer;  Lamibit 
but  whether  the  fame  was  the  original  he  knew  not,  for  that  *i*^^ 
he  and  his  predeceflbrs  vicars  thereof  had  ever  fince  the  founda-  2o«cm, 
tion  of  the  faid  vicarage^  received  all  oblations,  obventions, 
offerings,  and  mortuaries,  payable  throughout  the  faid  parith,  and 
alfo  all  fuch  fmall  tithes  in  kind,  as  have  yearly  arifen  within 
the  townfliip  of  Sandall  Afagnay  for  which  no  modus,  or  other 
cooipofition  in  lieu  thereof,  had  been  paid  to  him  and  his 
predeceflbrs,  vicars  there,  and  fave  likewife  what  have  been 
paid  to  the  impropriators  of  the  faid  parifli,  as  mentioned  in 
hts  anfwer.  He  faid,  that  he  believed,  that,  time  out  of  mind, 
all  the  lands  in  the  faid  pariih  (except  as  therein  excepted)  had 
been  divided  into  feveral  ancient  farms,  and  that  for  each  farm 
there  had  been  paid  at  Eajier  yearly,  to  the  vicars  of  the  faid 
parifh,  certain  tnodufes,  in  lieu  of  tithe  hay,  herbage,  and 
agiftment  \  that  ever  flnce  he  had  been  vicar  there,  he  had 
received,  and  inGfled  he  ought  to  receive,  yearly^  the  furas  in  his 
anfwer  mentioned,  for  the  feveral  eftates  therein  particularly 
fet  forth*  He  alfo  iniifted,  that  ever  iince  he  became  vicar 
there,  he  had  received,  and  ought  to  receive  the  tithes  of 
turnips  and  potatoes  throughout  the  faid  parilh.  The  defend* 
ant  further  faid,  that  he  had  never  known  the  tithe  of  clover- 
feed  paid  in  the  faid  parifii ;  and  he  infifted,  that  the  tithes  of 
clover-feed,  rape-feed,  weld,  turnips,  colcrfeed,  potatoes,  her- 
bage, and  agiflment  of  dry,  barren,  and  unprofitable  cattle 
are  fmall  titbis,  and  belonged  to  him  as  vicar  of  Sandall 
Magna. 

The  plaintiffs  replied,  and  thereby  waived  their  demand  of  The  pltintUf 
the  tithes  of  turnips  and  potatoes  ;  and  the  defendant  rejoined;  waives  his  de. 
but  no  witnefT^s  were  examined  on  either  fide  \  the  proofs  "?•"**  **  ^  *"'"• 
taken  in  the  other  caufe  being  read,  by  order  dated  the  iaine-  ^^  ^^  ''*'"• 
teenth  infiant } 

The  Court  ordered  the  bill,  as  to  the  demand  of  tithes  of  Tj,p  j^jj  j,  ^ 
turnips  and  potatoes,  to  be  difmifled  with  cofts,  to  the  time  of  turnip»and  po- 
the  replication ;  and  the  defendants  to  account  with  the  plaintiffs  ^^^^  difm.flcd, 
for  the  values  of  the  tithes  of  the  rape,  woad,  weld,  cole-feed,  ""'^  ^^  tiih«o£ 
and  clover- feed  anting  or  renewing  on  the  lands  and  grounds  oc-  g]'*^  ^txct  *in  " 
cupied  by  thefaid  defendant  (fave  and  except  his  faid  glebe)within  thofe  arlfing  on 
that  part   of  the   faid  re£lory,  which  lies   within  the  town-  f^  gi^if*  Uuids^ 
ihip  of  Sandall  Magna^  during  the  timedemanded  by  the  bill  j  <*««««*• 
and  likewife  for  the  value  of  the  tithes  of  the  depailurage  and 
agiftment  of  the  dry,  barren,  and  unprofitable  cattle  fed  and 
depaftured  on  the  faid  defendant's  lands,  during  the  faid  time, 
together  with  the  plaintiff's  cofts  ;  further  dire^ons  to  be  re- 
ferred till  aftci"  rejjort. 


Almond 
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TtiN.  TitM,  Almond    againjl  Trinity   College,  Cambridge, 

SI.  Geo.  %.  ^  .     * 

Torhjhire^  id  July  1 747. 

The  Ticar  of  TTHE  vicar  of  Kellingtonj  in  the  county  of  Yori^  ftated,  that, 
KdRngfoH^  in  *  for  time  immemorial,  the  vicars  thereof  had  been,  by  virtue 
Y$Ykfbirij  is  en-  of  fome  ancient  endowment  or  laudable  cuftom,  entitled  to  all 
tith  f^he  ^^^^^  tithes,  oblations,  obventions,  and  other  ecclefiaftical  dues 
giftmtnt  of  barl  J^^ifing  therein  5  that  he,  for  nine  years  pafl,  had  been,  and  then 
fen  and  unpro-  was  vicar  thereof  5  that  the  defendants  R,  and  A^.  Bellv^^ei 
iuble  cittle.  Jiad  been  occupiers  of  divers  lands  within  the  parifli,  and  bad 
See  another  agifted  and  depaflured  barren  and  unprofitable  cattle  upon  their 
caufc.  Trinity  grounds,  the  tithes  whereof  ought  to  have  been  paid  to  him  in 
Term,  17.  Geo.  kind,  or  fome  reafonable  fatisfafiion  made  to  him  for  the  fame. 
^  The  bill  therefore  prayed,  that  the  Bellwoods  might  dilcover  the 

forts  and  numbers  of  unprofitable  cattle  they  had  depafhired 
annually  during  the  faid  nine  years,  and  account  for  the  tithes 
thereof;  that  the  defendants  Sleyivorth^  Levitig^  and  Batemsn^ 
might  fet  forth  why  they  encourage  the  Bel/woods  to  withhold 
fuch  titWs,  and  that  tie  College  might  produce  their  lurveys  at 
the   hearing. 

The  mafter  and  fellows,  by  their  anfwers,  faid,  that  thcj 
believed  that  the  pla:ntift',as  vicar,  was  entitled  to  the  fnialt  tithes, 
and  other  ecclefraftical  dues,  ariiing  within  the  parifh  ;  that 
they  now  are,  and  for  many  years  pad  had  been,  by  virtue  of  a 
grant  from  Hetiry  the  Eighth^  impropriators  of  the  rcftory  of 
Kellingtorj,  and  leiicd  in  their  demejne  as  cf  fec^  in  right  of  their 
college,  of  the  faid  reftory  ;  that  being  lo  feifed,  they,  by 
indenture  dated  the  fixth  of  ...ay  1740,  demifed  the  fame  to 
the  defendants  Chey^iuorth  and  Levttig  to  Hold,  &c,  for  twenty 
years  ;  but  whether  thpy  had  deniifeJ  tht  fame  to  the  defend- 
ant Batcmariy  or  whether  the  faid  Icflees  or  Baianan^  by  virtue  of 
the  leafes  are  entitled  to  any  tithes  for  barren  and  unprofitable 
cattle  depaftured  therein,  or  whether  the  plaintifl>.as  vicaf 
thereof,  is  entitled  to  the  faid  tithes,  they  knew  not.  They 
further  laid,  that  they  had  in  their  cuftody  feveral  furveys  of  the 
cftatcs  belonging  to  the  college,  particularly  the' two  furveys  hi 
1 563  and  i  589 ;  and  alfo  two  other  furveys  of  KeiUngton  taken 
in  1607  and  1630,  which  the  plaintiff  might  perufe,  and  tak;e 
copies  of  or  extradts  from. 

The  defendants  Cheyworih  and  Leving  admitted,  that  the 
plaintiflr",  as  vicar  of  the  parifh,  was  entitled  to  all  fmall  tithes, 
oblations,  obventions,and  other  ecclefiaftical  duties  arifing  there^ 
in,  except  the  tithes  of  agi^ment  of  dry,  barren,  and  unprofit- 
able cattle  ;  for  that  fuch  tithes  of  agiftment  are  due  only  to  the 
impropriate  re<Stor  of  the  faid  parifh,  and  had  been  time  imme- 
morially  taken  and  received  by  the  impropriate  rc^ors  of  the  faid 
parilh,  or  their  lellecs  or  farmers.    They  further  faid,  that  the 
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mafter,  fellows,  and  fcholars,  for  many  years,  had  been  impro*      Aluok» 
priate  rcftors  of  KeUington ;  and  that  they,  being  fo  feifed  in  fee        ^l^fi 
thereof,  did,  by  indenture  dated  the  &iit)xo( May  1740,  demife      J'""«>t^ 
the  faid  reftory  ^o  them,  with  all  tithes  thereto  belonging,  to    Cammi"*. 
hold  for  twenty  years  ;  and  that  they  afterwards,  by  indenture 
dated   the  fifteenth  of  July  1742,  demifed  the  fame  to  the 
defendant  Bateman  for  ieven  years,  at  one  hundred  and  ninety 
pounds  a-year.     They  denied  that  they  knew  or  believed  that 
the  tithe  of  agiftment  of  barren  and  unprofitable  cattle  is  due  to 
the  plaintiff  as  vicar  \  but  iniifted,  that  fuch  tithes  had  always 
been   paid,  except  as  aforefaid,  to  the  impropriators  of  the 
re^ory,  or  to  their  lefTces  or  farmers  ^  and  that,  by  virtue  of  their 
leafej  they  had  a  good  right  thereto. 

The  defendant  Bateman^  as  under  leHee,  put  in  the  like 
anfwer,  and  admitted  that  he  had  received  fome  fatisfa<Sbion  of 
the  other  defendants  for  their  tithe  herbage  fince  he  became 
tenant  of  the  faid  reftory. 

The  defendants  Bellwoods  fet  forth  the  farms  they  occupied  in 
the  parlfh,  and  the  values  and  quantities  of  their  tithes  ;  but 
faid,  that  they  never  had  known  the  tithe  of  agiftment  of  dry, 
barren,  and  unprofitable  cattle  paid  to  the  vicar,  but  that  It  was 
conftantly  paid  to  the  impropriators  or  their  farmers,  and  was 
pever  claimed  by  any  vicar  till  lately. 

The  plaintiff  replied  ;  the  defendants  rejoined ;  and  witneffes 
were  examined  on  both  fides  \  and  upon  hearing  counfel  ;  and 
reading  a  book  of  furveys  produced  by  the  College  in  the  year 
1563,  of  the  fifth  year  of  ^ueen  Elizabeth^  folio  71.  78,  79  ; 
another  book  of  furveys  in  1589,  of  the  thirty-firft  year  of 
^ueen  Elizabeth  \  feveral  depofitions  ;  a  record  of  the  firft 
fruits  office  \  and  a  leafe,  dated  the  fizth  of  May  1 740,  from 
Trinity  College  to  the  defendants  Mary  Leving  and  Anne  Cbey^^ 
^ivorth  ;  and  feveral  other  depofitions  \ 

The  Court  declared,  that  the  plaintiff,  as  vicar  of  the 
vicarage  of  KeUington  aforefaid,  is  well  entitled  to  the  tithe  of 
agiftment  of  barren  and  unprofitable  cattle  depaAured  within 
the  faid  parilh  during  the  time  ftated  in  the  bill  \  and  therefore 
ordered  tiie  defendant  Bateman^  the  under-lefilee,  to  account 
with,  fatisfy,  and  pay  to  the  plaintiff  the  tithe  of  agiflment  of 
barren  and  unprofitable  cattle  fo  dcpaflurcd  in  the  faid  parifh, 
which  he  had  received  from  the  Bellwoods  j  and  that  the  Bell' 
%voods  do  account  with,  fatisfy,  and  pay  to  the  plaintiff  the  re- 
mainder of  the  tithe  of  agiflment  durjng  the  time  demanded 
by  bill,  with  cods  taxed  ;  the  defendants,  the  college,  to  have 
their  coils  taxed  \  and  further  directions  to  be  referved  till  after 
the  report. 
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Tnir.  Tmv,  Hylton  ajraififi  Davi&. 

XI.  Gxa  %m  ^ 

Wiltfbirey  \^th  July  1 747. 

The  lay  impro-  'TpHE  bill  ftnted,  that  the  plaintifi^,  for  fcven  years  paft,  had 
priaton  or  Irjrirf-  X  j^^g,^  feifed  and  poflfefled  of  the  parfonage  impropriate 
SSi'thTthh^!  rcftory  of  Lyneham,  in  the  county  of  /iP////,  and  of  all  tithes  of 
both  grcjt  am  corn,  grain,  hay,  and  other  tithes  renewing  within  the  villages 
foaDy  of  the  of  LynehatHy  Bradjiock^  and  Clack j  and  the  houfes  and  lands  chere- 
^lages  of  tjw*-  unto  belonging,  and  elfcwhere  in  the  faid  parifh  of  Lynebam^ 
C^*  and^'eifc!  *"^  *^  ^"^^  ^^^  entitled  to  and  ought  to  receive  and  take,  ai 
wherein  the  pa.  impropriators  thereof^  all  tithes,  both  great  and  fmall,  arifing 
riib.  therein  |^  that  the  plaintiff's  7*.  Hylun  and  Hannah  his  wife  were^ 

in  right  of  his  faid  wife,  entitled  to  one  undivided  third  ;  the 
platntifis  Z).  fFarivkk  and  Elizabeth  his  wife»  in  right  of  hb  faid 
wife,  to  another  undivided  third  ;  and  the  plaintiff  Roh^rt 
Fran/ham  to  the  remaining  undivided  third  part  thereof  ;  that 
the  defendants,  for  fevcral  years  paft,  had  occuj-ied  divers  lands 
lying  therein,  and  had  growing  thereon  fcveral  titheable  matters^ 
which  they  had  carried  away  and  converted  to  their  own  ufe^ 
without  fctting  out  the  tithes  thereof,  or  making  the  plaintifis 
any  fatisfa^ion  for  the  fame.  The  bill  therefore  prayed,  that 
they  might  fet  forth  the  quantities,  qualities,  and  values  of 
their  feveral  titheable  matters,  and  account  for  the  values  of  the 
fame. 

The  defendant  Thc  defendant  Davis  faid,  that  for  any  thing  he  knew  to  the 
Da'vii  admits,  contrary  the  plaintiffs  might  be  feifed  as  ftated  in  thc  bill  ;  that 
*'**'fa*'^s"' th«  ^^  ^*^  occupied  two  farms  in  thc  parifh,  and  had  growing 
one  of  ibem  is  thercon  fcvcral  titheable  matters,  which  he  had  carried  off  from 
fobjeA  to  tithes,  the  fame,  but  could  not  fet  forth  the  quantities  an^'values  of 
which  he  hai  ^^e  tithes  thereof,  for  that  one  of  his  farms^  called  Toifftiam 
Ihat  \ir  othfr'  ^^"''^  ^""^^  is  not  liable  to  the  payment  of  tithes,  and  therefore 
ca'led  Tokcnbam  ^^  ^^^  ^^^  ^^pt  any  account  of  tlic  fame  ;  that  his  other  farm 
C9urt  Farm,  is  is  fubjeclto  the  payment  of  tithes  ;  and  that  he  had  contraAcd 
tiihc  free.  -yrith  the  plaintiff  ^y/<5/j  to  pay  twelve  fhUliiVgs  as  a  compofiticm 

for  the  fame  the  lad  yean 

The  defendant  The  defendant  Ferris  fpokc  to  the  fame  cffe£t  as  to  the 
Ferris  adniiis,  plaintiff's  title  ;  and  faid,  that  he  had,  for  feveral  years,  occu- 
that  he  dc^af-  pj^^  feveral  farms  lying  within  the  branch  of  thc  reftory  5  that 
and //o/T'z^JaT  hc  had  fed  feveral  cattle  on  Uhme  Cows  Leaxe  and  on  Htrfe 
Mdiov^LdLnver  Lea%e  being  pafhirc;  that  he  had  fowed  Ltnifir  Long  Furlong 
l/mg  Furlong  with  tumips  and  peafe  :  and  he  fet  forth  his  other  lands,  and  A 
with  .peafc  and  thg  titheable  matters  he  had  had  on  his  faid  lands.  He  alfo  faid, 
fifts'thai  wiihin  ^^^*  ^^  ^^^  always  paid  his  great  tithes,  or  fomc  yearly  payment 
ib*Er..ncb  oi^hc  iH  licu  thcrcof,  purfuaut  to  an  agreement  from  time  tothne 
pariih  in  which  made  between  him  and  the  plaintiffs,  or  their  agents  5  and 
his     lands    lie  infiftcd,  that  there  is  a  modus  payable   by  thc   inhabitants  of 

there  is  a  m  </tfi  .  *    /  ^ 

cf  i«d.  a*ycar  for  every  cow,  and  Jd.  a  xnootb  ior  evfry  (hccp  fed  in  that  Branch,  in  Beu  of  jD  foaa 

ti£he$  vvhaicver. 
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Lfftebam  who  occupy  any  lands  lying  within  that  brtnch  of  the  Htitoh 
-iTc^lory  claimed  by  the  plaintiffs,  of  tenpence  a  head  for  every  Dawi 
cow  beaft  yearly,  and  a  farthing  a  month  for  every  fheep,  (o  long 
as  they  remain  in  any  grounds  within  the  faid  branch  of  the 
redory  or  the  titheable  places  thereof,  in  lieu  of  all  fniail  tithes 
whatfoever  arifinT  or  renewing  within  the  pariih  or  the  titheable 
{>laces  thereof  belonging  to  or  daimed  by  the  plaintiSs;  and  that 
iie  had  conftantly  paid  the  fame  till  1738  inclufive,  to  Mary 
U^aUerj  and  to  the  pLiintifis  fince  her  death,  in  lieu  of  all  fmaU 
tithes  :  and  he  now  tendered  the  fame  to  the  plaintiff. 

The  plaintiffs  replied  *,  the  defendants  rejoined  ;  and  witnei!es  The    t>afw 
were  cxamfncd'  on   both  fides ;  and  upon  hearing  counfel ;  '«*^ 
reading  the  anfwers ;    feverai  receipts  ;   the  depositions  \  an 
agreement  dated  the  twentieth  of  June  1709  \  an  account  of 
tithes  paid  for  three  years  %  two  deeds,  dated  the  tenth  oi  April 
1680  and  the  twenty-fourth  oi  March  1698  ;  articles  of  agree- 
znent,  dated  the  twenty-fourth  of  July  1708  ;  the  original  will 
and  codicil  of  Mary  Walk^r^  dated  refpeftively  the  twenty-firft 
of  Augufi  1729  and  the  third  of  Augufl   1730  \  a  copy  of  a 
decree  in   chancery,  dated  the  ninth  oi  June  1741,  in  a  caufc 
between  D.  ff^arwick  and  Others  againft  T.  HyltBu  and  hu  Wyh 
and  upon  full  debate  of  the  matter  ; 

Tk£  Court  ordered  the  defendants  to  account  for  the  values  Tlw  tidies  aa^ 
of  the  tithes  in  kind  of  all  the  titheable  matters  demanded  by  ^^^  «  *w>d  j 
the  bill,  with  cofts  to  this  time  ;  further  dtreAions  and  fubfe* 
qoent  cofts  being  referved  till  after  the  report* 

But  by  an  order,  dated  the  twelfth  day  of  February  1750,  but  the  dcfeni- 

oa  the  application  of  M»  Davis ^  widow  and  executrix  of  IV.  ant  Daw  dying, 

Davisg  deceafed,   it  was,  for  the  reafons  therein  mentioned,  *"^  *^»  ^id  w 

ordered,  that  the   faid  Mary  Davis  fhould  be   at  liberty   to  ^^ZT^^]^]] 

exhibit  a  Hlhf  revietu  to  teview  the  faid  decree,  dated  the  fif-  obtains  leave  t» 

tcenth  of  July  1747*  ♦  fi\c  ^  biU  4/ rt^ 

She  accordingly  filed  her  hill  of  review  againft  the  impropria- 
^tors,  ftating  the  fnbftance  of  the  bill,  anfwer,  and  decree,  and 
that  foon  after  the  making  of  the  faid  decree,  on  the  fifteenth  of 
J^ecemher  following,  the  defendant  W.  Davis  died,  having  made 
4us  will,  and  appointed  the  faid  Mary  his  wife  fole  executrix  ; 
that  in  Hilary  Term  1 748  the  faid  caufe  was  revived  againft  her  ^ 
but  that  the  account  direfled  by  the  faid  decree  with  refpedk  to 
the  faid   JV.  Davis  was  not  then  yet  taken  ;  and  (he  infifted,  flaring,  that  To- 
by her  till  fif  review^  that  fhe,  as  executrix  of  JV,  Davis,  ought  *'«^a^      Court 
not  to  be  bound  by  the  decree,  or  to  account  with  the  impropria-  ^"\  ^°^  ^'(f 
tors  for  the  tithes  arifing  on  Tokenham  Court  Farm  and  Self  ^^^^  ^^*"  ^   * 
Meads  for  that  fince  the  decree  was  pronounced,  and  fince  the 
death  of  W.  Davis,  ihe  had  difcovered,  that  the  prior  of  the  ^^[^^^  ^^"^J"^^; 
iDonaftery  of  the  BleJfedVirgin  Mary,  of  Bradenjiock,  in  the  fame  denpIk^K»it[[td 

in  Aw  of  the  re&ory  of  Lyntbaw,  and  ol  all  the  tithes  thereto  belonging  ^ 

4  •  county^ 
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UttTON      county,  and  the  convent  of  the  fame  place,  were  hcrftofore 

again/        feifed  in  fee  of  the  rcftory  of  Lyneham^  and  of  all  tithes,  grcal 

Davis.        ^^j  fmall,  yearly  renewing  within  the  parifli  of  Lyrubam,  and 

that    the    iaid  the  tithcable  places  thereof ;   that  Toienham  Court  Phrm  and  &^ 

Farm  ind  Mead  Mead  Were  Within  the  faid  rc^ory  and  parifli ;  that  the  prior 

uld  ^^a^  ^^  ^^^  convent  did,  in  the  thirtieth  year  of  Henry  the  Eigkh, 

furrender  into  the  hands  of  the  faid  king,  his  heirs  and  affigos, 
roS^aft?r^  fild  ^^  ^^^  ^^^^  monaftery  of  Bradenjiock,  and  amongft  other  thmgi 
fcaory  were  all  the  reftories,  tithes,  oblations,  and  all  profits,  8cc.  whaffoever, 
furrendrred  into  to  the  faid  monadery  belonging  ;  that  the  faid  king  did  in  the 
the  hand?  of  .thirty-third  year  of  his  reign,  by  his  letters  patent,  for  the  con- 
^bo^'^tfd'^  fid erat ions  therein  mentioned,  grant  all  the  titkjts  of  the  rcftoiy 
the  tkhehiherc-  of  Lyneham  unto  Sir  H,  Long^  Knight ^  in  fee  ;  and  that  M.Lss^ 
efxo&r  H.Long,  ^  defcendant  of  his,  did,  in  the  firft  year  of  the  reign  of  Cbaria 
who.  conveyed  '^^  ^^^fi*  grant  and  convey  to  Sir  TV.  Button  all  and  all  manner 
to  ^r  w.  Button  o^  tithes  of  corn,  grain,  hay,  wood,  Wool,  lamb,  hemp,  flax,  and 
the  tithes  of  To-  all  Other  tithes  whatfoever,  renewing  yearly  out  of  all  that  the 
kenbam ;  manor,  hamlet,  or  place,  called  toienham^  otherwife  Weft  Tdea* 

ihkxSirfV Button  ham^  within  the  parifh  of  Lynehaniy  to  hold,  &c.  ;  and  }sf 
granted  the  fame  indentures  of  leafe  and  releafe,  dated  the  fifth  and  fixth  of  Mej 
to  Nf^ti  J  1679,  "^»dc  between  Sir  J.  Button^  (s'c.  did  grant  and  releafe  to 

Noyes  and  JVali,  and  their  heirs,  all  thofe  the  manors  or  lordfhips 

of  Tokenhanty  otherwife  Weji  Tokenham^  Lyneham^  and  Prsftmj 

and  the  tithes  of  corn,  &c.  yearly  ariiing  out  of  the  (aid  manor 

that  tlie  fame  of  Tohenham  ;  that    the  fame,    by  feveral  deeds    and  iBcfne 

cametoy.^rf/-  conveyances,  came  to  yipAw  Walker ^  who  leafed   (he  being  fo 

^''' T^tJi'''  feifed),  on  the  twentieth  of  September  1743,  the  faid  Tohenham 
veyedto/SKi;*.  ^^^^^  p^^^^  ^^^  ^^^  ^.^j^^^  thereof,  to    William  Davisy  at  the 

yearly  rent  of  two  hundred  find  feventy-four  pounds  for  twelve 
years,  in  which  farm  Self  Mead  Clofe  was  included  :  and  flic 
infifted,  that  neither  flie  or  W.  Davis  had  ever  paid,  or  was 
liable  to  pay  any  tithes,  nor  any  thing  in  lieu  thereof,  to  the  faid 
impropriators,  for  or  in  refpc^  of  Tohenham  Court  Farm  or  Sdf 
Meady  in  regard  they  did  lie  in  the  parifh  of  Lynehamy  and  for- 
merly belonged  to  the  monaftery  of  Bradenjlochy  and  were  fur- 
rendered  by  the  faid  prior  and  convent  to  Henry  the  Eighds 
and  which  came  to  the  faid  John  Walker y  who  leafed  the  fame 
as  aforefaid.  She  alfo infifted,  that  as  the  faid  W.  Davis  did  not 
know,  or  was  acquainted  with  the  title  of  the  faid  y,  Waikert» 
the  faid  tithes  at  the  time  of  the  hearing  of  the  caufe,  (he 
having  received  fuch  information  and  difcovery  fince  the  pro- 
nouncing of  the  faid  decree,  (he  was  not  bound  to  pay  the  tithes 
fo  decreed  as  aforefaid  for  Tohenham  Court  Farm  and  Self  Meadj 
or  to  account  with  the  impropriators  for  the  fame.  The  biH 
therefore  prayed,  that  the  faid  decree,  fo  far  as  the  fame  afie£ted 
the  faid  W.  Davis  and  the  faid  plaintiff  as  his  executrix,  widi 
refpe^l  to  the  tithes  of  Tohenham  Court  Farm  and  Self  Mead  might 
be  reviewed  and  reverfed 

The 
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■  The  defendants  Hylton  and  Fratijhaniy  by  their  anfwer,  admit-       Httto^ 
ted  the  fafts  touching  the  decree  and  the  death  of  W,Davis^  tsfc.        Davm 
but  faid,  that  they  knew  nothing  of  the  furrender,  grants  and  ^^^  impro*  ni- 
conveyances  as  in  the  bill  is  dated  ;  and  infifted,  that  the  tithes  ^^^  in'&Ci^  th^t 
of  Tokenbam  Court  Farm  and  Self  Mead  were  due  to  them,  and  they    arc    tat 
that  they  were  not  exempt  from  the  payment  of  tithes.    The  an-  ^^^^  &«•• 
fwcr  alfo  dated,  that  Franjham  and  Warivich  did,  by  deed  dated 
the  fevcntecnth  of  January  1743,  empower  the  defendant  Hylton 
to  receive  to  his  own  ufc  all  tlieir  (hares  of  the  arrears  of  the 
tithes  then  due,  and  ^hich  were  demanded  by  the  original  bill ; 
and  that  he  was  thereby  folely  entitled  to  receive  to  his  own  ufc 
the  faid  arrears. 

Upon  hearing  counfel  for  all  parties,  on  the  tenth  o^ December  The  canfir 
1 753;  and  reading  an  order, dated  the  twenty-firft  oi  ^pril  1752,  '**"*• 
for  reading  the  depofitions  which  had  been  thentofore  taken  in 
a  caufe  of  Walker  v.  Hylton  (a)^  faving  juft  exceptions ;  and  alfo 
another  order  to  prove  exhibits;  and  on  reading  the  decree,dated 
the  fifteenth  of  July  1 747,  in  the  caufe  of  Hylton  v.  Davis  \ 
a  copy  of  a  furrender  of  the  monaftery  of  Bradcnftoch  by  the  prior 
and  convent  thereof  to  Henry  the  Eighth,  dated  the  eighteenth  of 
'January^  in  the  thirtieth  year  of  his  reign  5  a  copy  of  the  record 
from  the  augmentation  office  of  the  minifters  accounts  of  the 
pofleffions  of  the  monaftery  for  the  year  ending  at  Michaelmas^ 
in  the  thirty-fourth  year  of  his  reign,  wherein  it  was  recited, 
that  the  faid  minifters  did  not  account  for  any  profits  arifing 
from  the  ifliies,    profits,  and  revenues  of  the   faid  reftory  of 
I^ynehamy  with  its  members  and  appurtenances,  lately  belonging 
to  the  momAevj  of  Bradenjiock,  in"  the  faid  thirty-fourth  year  ; 
for  that  the  feid  king  of  his  fpecial  grace  fas  well  in  confideration 
of  the  good,  true,  and  faithful  fervice  which  his  beloved  fervant 


The 
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(a)  This  was  an  original  bill  filed  by 
Jehm  IValJtgr  againil  Hilton,  the  impro- 
prUtor,  and  his  wife,  to  cdablilh  his 
right  and  title  to  the  tithes  of  toienbam 
Court  Farm  and  Self  Mead^  and  to  quiet 
his  poflc'flion  tliereof  by  a  perpctuaMn- 
jon^ion.  The  bill  Itatcd  the  furrender, 
the  grant,  and  the  intermediate  con- 
veyances of  the  monaftery  of  Braden- 
f^ck^  as  in  the  above  caufe ;  that  about 
May  1731  the  plaintiff  had  entered 
upon  and  enjoyed  the  preniifes  and  the 
tithes  thereof,  and  particularly  the  tithes 
of  toktnbam  Court  Farm  and  Self  Mead  ; 
that  no  tithes  whatfoever  had  ever  been 
demanded  from  him  or  his  IciTces,  or 
from  any  prccedio?  owners  or  leffees, 
inrefpe^  of  an^-  of  the  lands  or  tene- 
ments in  the  pariih  oi Lynebamcom'^Txk^ 
in  the  fettlemeot,  and  enjoyed  by  him. 
The  defendant,  as  impropriator,  inHiled, 
that  he  was  entitled  to  the  tithes  of  all 
the  places  in  the  pariih,  particularly  to 
thofc  of  T9knbum  C^uri  farm  ^nd  Self 

I 


Mead.     But  THE  Court,  on  reading 
the  fame  evidence  as  was  given  in  th« 
above  caufe  of  Daws  v.  Hilton,  and  on 
full  debate,  DECRtto,  "tiiat  the  light 
»*  and  title  of  the   faid  plaintiff  Jokn 
<*  WalJter  to  all  and  fingular  the  tithes, 
•*  great    and     fmali,    yearly     ariling, 
"  renewing,  or  incrcafing  within  the 
*(  manor,    hamlet,    or    place,     called 
*♦  Totenham,  othcrwife  JVrJl  ToieHbam^ 
**  within  tlje  parifli  of  Lytifbam,  in  the 
"  county   of  Wiltsy  be  eftablifhcd   and 
•*  confirmed  as  againft  the  defendant 
**  Tbtmat  Hilton,  his  heirs  and  afiignty 
"  and  againil  all  perfons  claiming  or  t9 
"  claim  by,    from,  or    under  him  or 
"  them,  or  any  of  them,  with  taxed 
»*  cofts  :**    and    the    Court    declared, 
*'  that  the  clofe  in  the  pleadings  men- 
"  tioncd,  called    Self  Mead,  doth    lie 
*'  within    the  fkid  manor,  hamlet,  or 
"  place,   called      Tnkenbam^   otherwiTe 
"  We^  T^kuibam^  aforefaid," 

Sir 
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'  HyiToit       Sir  tfettry  Ldftg^  Knight^  theretofore  did  for  the  faid  idn^^ss  ti>f 

agaifift         a  certain  futn  of  money  by  the  faid  Sir  Henry  paid  into  the  hands 
DAtit.        ^f  jjjg  trcafurer  of  the  court  of  augmentations  of  the  ferenues  <rf 
the  crown  to  the  ufe  of  the  faid  king),  by  his  letters  patent  under 
his  great  Teal  of  Efig/iuul,  on  the  fixteenth  of  Fehrtdory^  in  the 
thirty-third  year  of  his  reign,  amongft  other  things,  gave  and 
granted  to  the  faid  Str  H.  Long  the  whole  rcftory  of  Lyneham^ 
with  its  members  and  appurtenancesr,  in  the  county  of  Wilts^ 
lately  belonging  to  the  faid  modailery,  and  all  and  all  manner  ci 
tithes  of  iheaf  corn,  grain,  and  hay,  coming,  &c.  out  of  all  land% 
meadows,  and  pa{lures«  as  well  within  the  parifli  of  Lynebam  as 
out  of  the  demefne  lands  of  the  manor  of  Lyneham^  wl^ch  lately 
were  in  the  hands,  culture,  and  occupation  of  the  lajte  prior  of 
the  laid  monaftery  before  and  at  the  time  of  the  diflblution  of 
the  faid  monaftery,  to  have  and  to  hold  the  faid  reftory  and 
tithes  to  the  faid  Sir  H.  Long^  his  heirs  and  affigns  for  ever  ; 
and  L.  Moxham  depofing  in  court,  that  he  had  fearched  at  the 
chapel  of  the  rolls  from  the  fixtcenth  of  February^  in  the  thirty- 
third  year  of  Henry  the  Eighth^  being  the  date  of  the  letters 
patent  for  the  inrollment  of  the  faid  letters  patent,  and  alfo  in 
the  office  of  the  lord  treafurcr's  remembrancer  of  this  court, 
but  could  not  find  the  fame  in  either  ofRce  5  and  on  reading  an 
infpeximus^   dated  the  tenth  of  February^  in  the  twenty-fecond 
year   of  !^teen  Elizabeth ;  as    well    as   two  feveral    niinifters 
accounts  of  the  poffeffions  of  the  faid  monaftery,  of  the  thirty- 
firft  and   thirty  fccond    years   of  Henry  the  Eighth  ;    as  of  a 
certain   particular    whereon  letters   patent. iffued   to  the  faid 
Sir  H.  Lcngi  in  the  thirty-third  year  of  the  faid  king  5  a  copy 
of  an  inquifition  from  the  rolls,  taken  after  the  deafh  of  Sir  H. 
Longy  the  ninth  of  December^  in  the  third  and  fourth  years  of 
Pbiiip  and  Mary  ;  a  commlffion  for  taking  the  fame  j  and  ano- 
ther inquifition  after  the  death  of  R.  Lotfg^  fon  of  Sir  Htmy^ 
dated   the  twenty-fifth   of  February^  in  the  firft  year  of  ^uem 
Elixabeth  \  the  commiflion  ;  feveral  indentures  j  other  proofs 
in  the  caufe  }  and  on  debate  of  the  matter  ; 

Toknbam  Court      The  CourT  ordcrcd  the  decretal  order  of  the  fifteenth  day  of 
F.*rm  and  Self  j^^iy  i'y4'y,   lo  far  as  the  fame  relates  to  the  demand  of  tithes 

h^tiuiT""*  ^  ^^^^  '^'  ^^^^^  °^  '^^  ^^^^  ^^"^^  Tokenham  Court  Farm,  and 

the  mead  called  Self  Meady  to  be  reverfed  ;  the  bill  of  complaint 
touching  the  faid  matters  to  be  difmifled  without  cofts  j  the 
defendant  Franjham  to  be  difmifled  on  the  bill  of  review  without 
cofts;  and  the  defendant  Hylton  to  pay  to  the  plaintlfiFthe  cofts 
of  the  bill  of  review,  to  bt  t^ed. 

PARltER,  Chief Bar9rk 

B.  Legge! 

B»  Smythe. 

B.  Adams. 

Chapmam 
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Chapman  a^ainft  Spencer.  ^i'JciI**" 

Noribamptwifbirii  ^th  May  1748. 

'T'HE   re^or  of  Braybroote^ '  in   the  county  of  Northampton^  The  refior  of 
•■•    claimed  alt  the  tithes  ariiing  therein^  and  particularly  the  ^"^^'"'•kt^     ia 
tithes  of  hav,  which  he  dated  the  defendants  had  refufed  to  ^r***r^'***.w 
pay,  on  a  pretence  that  he  enjoyed  certain  lands  in  lieu  thereof^  tithct  of  hi/, 
called  thi  Dale  \  and  relied  upon  the   caufe  in  this  court  of 
RuJge  V.  Chapman  (n). 

The  defendants  infifted,  that  there  was  and  is  a  cuftom  in  the  The  defcndintt 
pariOi,  that  the  reftors  of  Brayhrooh  immemorially  have  been  6y»  that  the  rec- 
entitled  to,  and  had  received  and  enjoyed,  and  ought  to  receive  ^^  *2ro^*of  **« 
and  enjoy,  the  firft  crop  of  hay  of  a  piece  of  ground,  called  pjcce  of^foun<l 
the  Tithe  Dole^  lying  in  Mill  Fields  in  the  faid  parifli,  in  lieu  of  lying  m  tbt  Mill 
all  the  tithe  hay  annually  arifing  in  the  Open  Fields  of  the  parifli;  ^'«^''»  *"<*  c«l^<* 
that  immemorially  the  faid  firft  crop  had  been  mowed,  and  i^J'^^'t^^the 
made  into  hay,  by  the  occupiers  of  the  farms  called  Spencer^s^  hay  of  tht  optn 
Clipft>am*SyZnd.  fFhitterings,  or  fome  of  them,  now  in  the  tenures  FuMs  5 
of  JSJ*  Spence^  tsfc.  or  by  fome  other  pcrfons  employed  by  that  ihc  farmen 
them,  or  fome  other  farmers  or  parifliion ers  of  Braybroote^  and  make^tT'^fi^ 
at  their  expence,  for  which  the  reftors  oi  Braybrooke  tor  the  time  crop  of  thi  Tit'm» 
being  paid  one  ihilling  to  the  farmers  ;  that  the  faid  farmers  Do/«  into  hay /or 
have  ufed,  timeout  of  mind,  to  give  notice  to  the  reftor  for  ^h«  «^^  *t 
the  time  being  when  the  faid  crop  was  made  into  hay  ;  that  the  ^^'"'  ^thcrett*' 
reftor  ufually  thereupon  fetched  away  the  fame  at  bis  own  paying  10*1  hem 
expence  y  that  every  third  year,  when  the  Mill  Field  lay  fallow,  oaly  it.  <or  tKe 
it  had  been  the  cu(lom  immemorially  for  the  parifhioners  of  the  6«n*  i 
faid  parifli,  at  their  own  expence,  to  fence  the  faid  piece  of  Jj***  ^**^  *Jj 
ground,  called  the  Tithe  Dole,  from  the  reft  of  the  Mill  Field,  to  aJ;  ^  ^i've^rtl 
prevent  the  flieep  and  cattle  from  trefpafling  t:^on  the  fame  rraor  notice  to 
when  the  reftor  refufed  to  accept  of  other  ground,  or  money  in  ^tch  it  away  : 
lieu  thereof ;  that  the  faid  Tithe  Dole  contained  one  rood  and  ^  **|**^  ^^  ^^'^ 
half,  and  was  always  meadow,  and  lay  in  Mill  Fields  between  evemhlrd year* 
Smtth*s  Meadow  2nd  Uppex  Meadow  ;  that  every  third  year  Mill  that  the  fiirmera. 
Field  Vies  fallow,anci  is  depaftured  with  flieep  ;  that  there  is  always  at  their  own  tx^ 
fome  meadow  therein,  and  which  is  commonly  fenced  to  keep  p«nce»rtp«ir  the 
the  flieep  from  trefpafling  and  eating  the  grafs  growing  on  the  ^^**wh«i  the 
faid  meadow  ground,  fome  part  whereof  is  lying  on  a  furlong,,  reaorreftifeto^ 
CdUcd  Dediron  Furlongj  among  ft  which  faid  meadow  or  mowing  ther  land  in  Hen 
ground  the  Tithe  Do/e  doth  lie  ;  that  it  has  been  ufual  for  the  ^f^^^i 
owners  of  the  meadow  lying  in  Mill  Field,  when  it  is  fallow  ^^Jj^^, 
(with  the  parfon's  confcnt),  to  exchange  fuch  meadow,  or  part  SfeaJewandUjh^ 
thereof,  for  the  Tithe  Dole,  to  fave  the  expence  imd  trouble  of  ptrM^adtw  j 
fencing  out  the  Tithe  Dole  from  the  other  parts  of  the  fields  in  *^ .  '^'  ^''^^ 
which  the  flxecp  arc  depaftured,  fo  that  the  flieep  might  not  f*^[!^^"^ 

(sj  See  this  cafe,  ante,  page  407.  ^'^^  meadow  f 

Vol*  !!•  G  g  trefpafs 
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^"^'>/"  ^cfpafs  thereon  ;  that  if  the  rcftor  did  not  think  fit  to  con- 
SriNctft.  ^^^^  ^^  ^^^  exchange,  or  refufed  to  accept  of  the  money  in 
lieu  thereof  (which  was  and  is  entirelv  at  his  ekftion),  then 
thi  Tithe  Daify  at  the  expence  and  by  the  direCUon  of  the  pa- 
rifliioners^  was  fingly  fenced  out  from  the  faid  other  pieces  of 
meadow  amongft  which  the  Tithe  Dole  lay  ;  that  the  fame  has 
been  fo  done  by  the  landholders  for  eight  or  nine  years  paft  ; 
that  the  grafs  growing  on  the  Tithe  Dole  was  ufually  cut  and 
made  into  hay  by  fome  of  the  farmers  of  the  parifh,  or  fome  other 
perfon  employed  by  them  at  the  fame  time  ;  that  the  other  Doles 
or  grafs  grounds  were  mowed  ;  and  that'  when  it  was  ready  to 
be  carried  awayi  they  gave  notice  thereof  to  the  plaintiff*  to  fetch 
tittt  the  reaor  j^  ^^^^^  ^j^j^j^  j^^  ^jj  f^^  feveral  years  5  that  the   plaintiff 

ZrliiDoliZ  let  '^  ^''*'  -Do''  f^^  federal  turns,  when  the  M//fi/A/Uy  fallow, 
los.  ».yeaF )       at  tei^  (hillings  a*year,  to  the  fhepherds  of  Braybroohe^  when  he 

refufed  to  change  it  for  another  piece  of  ground,  which  iho 

farmers  confented  to  fooner  than  to  be  at  the  expence  of  fencing 

that  tU   Tithe  it  ofi^;  and  that  after  the  crop  is  carried  away  by  the  plainti$ 

Me  liet  open  froni  the  Tithe  Dole,  the  fame  lies  open  and  common  as  the  other 

vrb»  the  crop  pj^^^^  of  meadow  do  in  MUl  Field. 

The  defendantt  The  defendants  John/on  and  others  faid,  that  they  held  fe* 
S^d  fcv^  veral  Cottage  Commons  in  the  parifh,  on  which  they  did  and  had 
Mi^#  comma  ^  "ght  to  depafture  cows  and  fheep  ;  that  they  never  had  paid 
for  the  titbet  of  tithes  for  the  fame ;  but  that  eight  pounds  per  annum  had  been 
which  there  is «  paid  to  and  accepted  by  the  re£lors  there  for  the  tithes  of  fuch 
iMdui  of  8L  a.  cottage  commons  \  and  that  tithe  in  kind  had  never  been  de- 
^'"  ^  manded  for  the  fame  till  Ijift  year. 

^^^f^^^  AU  the  defendants  denied  that  they  ever  pretended  that  the 
joyed  in  lieu  of  ^^^^  ^^  ^^^  entitled  to  any  tithe  hay  in  kind,or  fatisfaAion  for 
the  tithe  hay  of  the  fame,  except  from  the  Tithe  Dole  of  the  meadow  ground,  or 
the  Open  FiM  j    that  for  time  immemorially  the  Tttbe  Dole  had  been  held  by  the 

reAors  of  the  faid  parifh  in  lieu  of  all  the  tithe  hay  ariiing  in  the 

faid  parifh,  or  any  tithe  hay  in  kind,  otherwife  than  as  aforefaid*^ 

but  infifled,  that  the  firfl  aop  o(  hay  of  the  ^ithe  Dots  is,  and 

always  was  enjqyed  in  fuch  manner  as  aforefaid  by  the  re£tor, 

in  lieu  of  all  the  tithe  hay  annually  ariCng  as  aforefaid  on  the 

faid  open  fields  \  and  when  they  laid  fallow,  the  reAprs  have, 

or  might  have  had,  the  hay  thereof,  or  fome  fatisfa^Uoii  for  the 

and  that  no  tithe  fame  j  and  they  denied  that  the  plaintiff*  was  entitled  to  the 

!dnd  "or*  Wi/Mr  ***^^  ^^^  '^  ^^^^  arifing  from  the  Upper  Meadow  and  Smithes 

Meadow    or      Meodowy  ov  thfit  the  Tithe  Dole  ought  to  be  confidered  as  a 

Smith: I     MtA^  payment  in  kind  for  the  tithe  hay  ariiing  within  the  faid  two 

^w^«  meadows. 

The  evidence        The  plaintiff^  replied ;  the  defendants  rejoined ;  and  witneflcs 

were  examined  on  both  fides  ;  and  upon  hearing  counfel  for  all 
parties  ;  and  on  reading  a  copy  of  a  bill  filed  in  this  court  in 
Michoilmas  Term,  in  the  eleventh  year  of  the  reign  of  his  prefent 

niajefty, 
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majcfty,  Rudge  againft  the  prcfent  plaintifF;  a  copy   of  the     Ciafmaii 
decree  made  ia  the  fame  caufc,  dated  the  fifteenth  of  June        V^fi 
1741  \  the  ex^emplification  of  another  decree  made  inthefaid      5'**««*» 
caufe  the  eighth  of  November  1742  5  the  defendants  anfwers  ; 
an  order  dated  the  twenty-fotirth  of  ivin/flf^  1746  to  prove 
exhibits  viva  voce  at  the  hearing,  viz.  a  copy  of  an  inquifition 
taken  in  the  fifteenth  year  of  Edward  the  Third;  relating  to  tho 
profits  of  the  faid  reAory  of  Brajbrooke  ;  and  a  copy  of  the  firft 
fruit  roll  concerning  the  yearly  values  of  the  faid  reAory  and 
tithes  then  let  to  &ir  7*.  Griffin  \  alfo  on  reading  an  office  copy 
of  a  bill  in  this  court  in  Eafier  Term,  in  the  fixteenth  year  of 
Charles  the  Firjl^  by  N.  Bent,  then  reftor  of  the  faid  pariih  of 
Braybroohf  againft  jf.  Connyeri,  whofe  anfwer  being  offered  to  be  An  anfww  not 
read,  but  being  objefted  to  by  the  defendant's  counfel,  was  by  J^^to^da^ 
the  Court  denied  to  be  read  ;  an  order  made  herein  the  twen^ 
tieth  of  May  laft,  for  reading  the  depofitions  taken  in  the  other 
caufes,  Sec. ;  the  depofitions  of  feveral  witnefies  taken  in  this 
caufe ;  the  defendant's  anfwer  \  a  decree  made  in  the  court  . 
of  chancery  in  Michaelmas  Term  1652,  Griffin  v*  Spence  \  and  it 
being  admitted  in  court,  by  the  defendant's  counfel,  that  the 
family  of  the  Grtffitis  had  been  patrons  of  the  faid  roAory  from 
the  time  of  King  Henry  the  Eighth  to  the  year  1700  ;  and  alfo 
on  reading  the  copy  of  an  entry  in  the  regiftry  of  the  Bijhop  of 
Peterborough,  dated  the   twcnty-fccond  of  April  1685,  of  the 
inftitution  of  £•  Hawes  to  the  faid  rectory }  a  copy  of  another 
entry  from  the  faid  regiftry  of  the  inftitution  of  S.  Stiles  to  the 
faid  rectory,  dated  the. twenty-ninth  of  July  1689  ;  and  upon 
reading  for  the   defendants  the  depofitions  of  W,  Coultman 
taken  on  his  crofs-examination  on  their  part  \  alfo  his  de- 
pofitions in  the  caufe  of  Chapman  v.  Spencer  \  feveral .  depo- 
fitions  of  R,  Mar/hall  and  J.  Hopkins  in  the  caufe  of  Rudge 
V.  Chapman^  and  of  feveral  other  witnefies  ;  and  on  the  depofi- 
tion  of  J.  Crick  the  elder,  taken  in  this  caufe  on  the  part  of  the 
defendants,  being  ofiered  to  be  read,  and  objeAed  to  by  the 
plaint i Of 's  counfel,  and  refufed  by  the  court ;  and  reading  his 
depolition  taken  on  his  crofs-examination  ^  as  alfo  the  depoi;^ 
tlons  of  feveral  other  witnefies  i 

The  Court,  upon  full  debate  of  the  matter  for  feveral  daysy  ^he  titbet  de. 
ordered  the  defendants  to  account  for  the  values  of  their  tithe  creed  to  be  paid 
hay  arifing  on  the  particular  lands  demanded  by  the  bill ;  and  '^  ^^^ 
of  the  feveral  other  titheable  matters  and  things  demanded  by 
the  faid   bill,  which  they  feverally  had  arifing  or  renewing 
OR  the  lands  and  grounds  by  them  refpe£lively  occupied  in  the 
faid  parifh  of  Braybrooke  and  the  titheable  places  thereof  yearly 
and  every  year  during  the  faid  time  in  the  bil)  charged  }  the 
defendants  to  pay  the  plaintiff*  his  cofts  of  fuit  to  this  time^  to 
be  taxed. 

G  g  2  MACGiLt 
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ft  I.  Ota.  s. 


Tht  reAor    of 

iftr/oU^  IS  enti- 
tled CO  «U  titl\et» 
^h  great  and 
^nallt  vifing 
iivithin  the  de- 
populated  di(- 
tri^,         called 


Macgill  againff  Ls  Strange. 

Narfo/iy  20tb  Jun$  1748, 

nr  HE  bill  ftated,  that  &>  i^.  Le  Siraagi  and  his  anceftors  had, 
-''  for  many  years  pa(V,  been  feifed  of  all  the  lands  m  the  parifli 
of  Ringfiead  Parva^  otherwife  Barrett  Ringfiead^  otherwifc 
Ringjiead  Saint  Andrew,  in  the  county  of  Norfolk^  and  alio  of  the 
advowfon  of  the  re£lory  of  the  faid  parifli ;  that  the  faid  parifli 
being  of  a  fmall  extent,  and  having  but  few  inhabitauts,  by 
reafon  that  great  part  oi  the  lands  bad  been  turned  into  (hecp 
commons,  the  defendant  and  his  sinceftors  for  a  long  time  neg- 
le£^  to  prefent  any  rector  tq  the  pariflii  and  took  all  the  tithes 
lurifing  therein  themfelves,  or  elfe  let  the  fame  to  their  tenants, 
but  had  provided  no  perfon  to  ferve  the  cure  during  all  the  faid 
time,  whereby  the  cure  of  fouls,  and  the  performance  of  divine 
fervice,  had  been  for  many  years  paft  totally  neglected,  the  parifh 
church  thereof  greatly  ruined  and  gone  to  decay,  and  the  right 
of  prefcntation  lapfed  to  the  crown  \  that  the  plaintiff  there* 
Upon,  by  virtue  of  a  prcfentation  dated  the  fixth  of  May  1720, 
vrzB  lawfully  inftituted,  &c.  thereini  and  is  thereby  entitled  to 
receive  all  the  tithes,  both  great  and  fmall,  arifing  in  the  faid 
parifli  \  and  that  the  defendants  Crawford  and  Ma/an  held  land 
therein,  which  they  rented  of  the  other  defendant^i  on  which, 

train,  hay,  grafs,  and  other  titheable  matters,  grew,  which  thej 
ad  taken  and  converted  to  their  own  ufe,  without  fetting  out  the 
tithes  thereof,  or  making  the  plaintiff  fattsfa^lion  for  the  fame  % 
^nd  which  they  had,  under  feveral  pretences,  refuied  to  do« 
The  bill  therefore  prayed,  that  the  defendants  might  account 
with  and  fatisfy  the  plaintiff  for  all  the  faid  tithes. 

The  defendant  Le  Strange^  by  his  anfwer,  faid,  that  the 
plaintiff  feemed  to  confound  the  parifli  of  Ringjiead  Seiat 
Andrew  and  the  place  called  Ringfle^d  Parva  or  Barrett  Rini' 
thai  as  if  they  were  one  parifli,  whtrreas  they  were  two  diftind 
and  different  pariflies  and  parifli-churches,  the  one  called  King* 
Jiead  Saint  Peter  and  the  other  Ringjiead  Saint  Andrevf  ;  that 
he,  the  defendant,  was  feifed.of  fome  eflate  in  the  parifli  of 
RxKgJlea^  Saint  Andrew^  but  not  of  all  the  lapds  there,  nor  of 
the  advowfon  of  the  reftory  of  the  fatd  parifli,  which  bclongei 
to  the  matter  and  fellows  of  Qhrifi  College^  in  Camtridge  \ 
that  7.  Bainesy  clerk,  was  then  the  incumbent  thereof }  that 
there  was  a  place  adjoining  to  Hunjianton,  called  Ringfied 
Parv^y  or  Barrett  Ringjiead^  which  was  not  a  parifh  of  iifclf, 
and  had  never  been  known  by  the  name  of  Ringjiead  Saint 
Jlndre%v  \  that  neither  he  nor  any  of  his  anccflors  had  evcrprc* 
lented  any  reftor  to  the  faid  place  ;  but  he  infifled,  that  they 
had  a  right  to  the  tithes  ariflng  within  the  faid  diftriA,  tbcj 
having  for  fbveral  hundred  yean  received  or  let  the  fame. 

3  He 
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He  denied  that  there  was  within  the  faid  diftrift  any  parochial  **^^''^ 
church,  or  that  the  crown  had  any  right  of  prefentation  to  the  j^^  sriukjfftB 
fame  before  the  plaintiflF  obtained  the  fame  under  the  great 
SEALy  if  in  fa£t  he  had  fo  obtained  it,  as  in  the  hill  is  mentioned  ^ 
or  that  he  knew,  except  from  the  plaintiff's  fuggeftibti,  that  h^ 
was  prefented  to  the  fame ;  but  be  admitted,  that  within  the  faid 
di(^ri<fl  there  Aood  the  remains  of  a  fmall  edifice,  called  the  QhoJ^ 
pil  Bartiy  which  formerly  lay  as  a  ruin,  until  one  of  his  tho 
defendant's  anceflors  fet  up  a  thatched  roof  thereOn  ;  that 
fince  that  time  it  had  been  ufed  as  a  barn,  though  in  ancient 
times  it  might  have  been  a  chapel  within  the  laid  precin£V| 
where  there  have  not  been  above  one  or  two  inhabitants  at  the 
fame  time  for  many  years  paft ;  that  it  appeared  by  ancient 
writings,  that  the  faid  edifice  was  frequently  Ailed  libera  capella^ 
and  fometimes  libera  capella Jive  reBorta  de  Ring/lead  Parva^  Htt 
alfo  faid,  that  about  the  reign  of  Henry  the  Eighth  the  faid 
chapelry  and  redlory,  with  the  tithes  and  profits  thereof,  became 
impropriate,  and  that  the  fame  had  ever  fidce  been  reputed  and 
ftiled  a  free  chapel  or  reflory  impropriate,  and  had  been  accords 
ingly  held  and  enjoyed  as  a  lay  fee  and  inheritance,  without  any 
claim  or  interruption  by  any  perfon  whatfoever  until  the  pre« 
tended  claim  of  the  prefent  plaintiffs.  He  denied  that  therd 
was  during  any  part  of  the  faid  time,  and  until  the  claim  of  thd 
plaintiff,  any  chaplain,  rc^lor,  or  incumbent  prefented  to  the  faid 
free  chapel  or  redtory,  or  that  any  perfon  had,  as  fuch,  officiated^ 
taken,  or  received  any  tithes,  or  in  any  rcfpeft  performed  divine 
fervice  there  \  or  that  the  faid  rcftory  confifted  of  two  medifticsi 
which  were  afterwards  united  \  or  that  there  were  formerly, 
or  at  any  time  fince,  foveral  reftors  inftituted  to  the  faid  feveral 
mediflics.  He  alfo  denied,  that  at  any  time  fince  the  faid  free 
chapel  or  reAory  impropriate  became  a  lay  fee,and  the  inheritance 
of  his  anceAors,  or  at  any  time  fince  the  thirty-firft  year  of 
Henry  the  Eighth  the  fabi  ic  within  the  faid  diAriA  was  ufed  as  a 
church  or  chapel,  or  that  any  perfons  had  been  admitted  thei^to, 
or  anyway  became  incumbent  thereof,  or  of  any  medi£ly,  of 
other  parts  thereof,  or  had  received  any  tithes  or  profits 
thereout  down  to  the  time  of  the  faid  plaintiff's  prefentation ;  or 
that  his  anceAors  firA  began  to  take  the  tithes  during  the  confu^ 
fion  of  the  late  troublefome.times}  or  that  they  weri:  taken  on 
account  of  their  default  in  not  prefenting  to  the  faid  re£tory  \ 
or  that  he  had  in  his  cuAody  any  papers  or  memorandums 
whereby  it  might  appear  that  there  was  one  or  more  reclors  of 
the  faid  free  chapel  or  reftory  impropriate  in  the  rcigti  of  Charki 
the  Firjiy  or  in  the  troublefome  times  tha^  followed  that  reign^ 
or  at  any  time  fince  the  thirty-firA  year  of  Henry  the  Mig/M^i 
either  of  the  name  or  family  of  Le  Strange^  or  of  any  CihfX 
name  or  family.  He  alfo  faid,  that  he  did  not  know  whetb^t 
the  faid  tithes  were  appropriated  to  any  abbey,  or  whether  iho 
faid  chapel  was  at  any  time  ferved  by  any  ftipcndiary  ouratei  o^ 

C  g  3  ^i^^^Cf 
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BfAccrti  whethef  4iiy  curate  thereof  was  paid  by  any  abbey,  of  wbctbcf 
^A^         f^^l^  ff^  chapel  or  tithes,  as  part  of  the  pofleffiohs  of  any  fuch 

»  TKAKes  ^bhey^  were,  fincc  the  diflblution,  come  to  him  the  faid 
defendant.  But  he  inflfted,  that  the  faid  free  chapel  and  the 
tithes  within  the  faid  diflriA  did,  by  lawful  means,  come  to  his 
anceftors,  and  had  legally  defcended  to  him  ;  and  he  hoped^ 
that  after  fo  long,  quiet|  and  uninterrupted  a  pofleflion  he  (hould 
not  be  difturbed  in  his  enjoyment  of  the  fame.  He  admitted, 
that  he  might  affirm  that  there  never  was  fuch  diftin£t  patiih  as 
Ringfiead  Parva^  as  he  apprehended  the  faid  di drift  niighf 
belong  to  the  faid  parilh-church  of  Hunjlanton^  forafmuch  as  the 
inhabitants  of  the  faid  difbriA,  together  with  the  other  inhabit 
tants  of  Hunjlanton  for  time  immemorial  had,  for  all  divine 
offices,  repaired  to  the  church  of  Hunjlanton^  and  not  for  the 
de£iult  of  his  anceftors  providing  one  to  officiate  in  the  faid 
diftriA  of  Ringfiead  Parva  ;  and  that  the  inhabitants  of  the  faid 
diftriA,  for  all  the  lands  lying  there,  had  been  taxed  and  afleffcd 
in  the  rates  for  the  repairs  of  the  church  of  Hunftanton^  and  in 
all  other  parifli  rates  and  taxes  ;  and  he  denied  that  Ring* 
ftead  Parva  had  been  reputed  to  be  a  drftinA  parifli  from 
Hun/ianton.  He  admitted,  that  the  tithes  arifing  within  the  faid 
diftri£t  had  not  been  paid  or  fatisfied  to  the  owners  of  the  tithes 
of  Hunjlanton^  and  that  tenths,  fynodals,  procurations,  and 
other  ecdefiaftical  duties  had  been  paid  for  them  fcparately. 

The  defendant  Mafon  by  his  anfwer  faid,  that  he  reiided  in 
Hunjianton^  and  that  he  had  been  for  four  years  tenant  to  Zlr 
N.  Jje  Strange  of  lands  within  the  faid  di(lri£t  of  Ring/lead 
Parva  or  Barrett  Ring/lead,  and  had  paid  him  for  the  whole 
tithe  thereof,  when  fown  with  com,  .one  bufhel  an  acre,  or 
money  in  lieu,  at  the  then  current  price  of  fuch  corn  ;  that  for 
the  other  parts  which  were  not  arablCy  being  coarfe  bufhy  pafiure, 
and  reputed  fmall  tithes,  he  had  paid  tithes  to  the  minifter  of 
Huttftanton^  where  he  lived,  and  where  his  flock  was  kept. 
He  denied  that  he  knew  that  the  tithes  of  the  faid  precinct 
were  due  or  payable  to  any  other  perfon  than  to  his  landlord  or 
his  anceftors  until  the  plainti£F  claimed  the  fame  ;  but  he  faid, 
that  he  believed  that  the  faid  precinft  of  Ringftead  Parva, 
though  not  titheable  to  Hunjianton^  did  lie  in  the  parifli  of  Hun* 
Jlanton  \  and  that  the  owners  and  occupiers  of  all  the  lands  within 
the  fame  precindl  had  paid,  and  did  pay,  all  rates  and  taxes  for 
church  and  poor,  and  other  rates  to,  and  bear  offices  within,  the 
parifli  of  Hunjlanton. 

;  The  defendant  Sir  N.  Le  Strange  died,  and  the  plaintifffilcd 
his  bill  of  revivor  and  fupplemental  bill  againft  his  fon  and  heir 
at, law,  to  whom  the  faid  eftate  defcended  in  reverfion  after  the 
death  of  his  mother,  whom  he  made  a  defendant  thereto  ; 
aild  further  fet  forth,  that  the  defendant  Sir  T.  Le  Strange 
pretended,  that  the  parifli-church  of  Ring /lead  Parva  was  only  a 

chapel 
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chapel  of  ealc  to  fomc  other  church,  for  that  he  had  found  by      MAcciLt 
ancient  writings  that  the  fame  frequently  was  ftiled  libera  capella^  ^    ?"*^ 
and  fonietimes  libera  capella  Jive  reBoria  de  Ring/lead  Parva. 
The  bill  of  revivor  and  fupplemental  bill  therefore  prayed, 
that  the  former  proceedings  might  ftand  revived,  and  the 
defendants  might  difcover  the  faid  deeds. 

The  defendants  appeared  and  anfwered,  and  the  fuit  was 
revived  by  order  dated  the  fecond  day  of  May  1745  $  the 
plaintiff  replied  ;  the  defendants  rejoined;  and  witneffes  were 
examined  on  both  fides  ;  and  upon  hearing  counfel  for  all 
parties  ;  and  reading,  on  the  plaintii^'s  behalf,  the  faid  plaintiff's 
inftitution  and  induction  of  the  eighth  of  June  1720;  fome 
eztrafb  out  of  the  inftitution  book  of  the  Bijhop  ofNorwch  to  the 
church  or  free  chapel  oiRingJlead  Parva^  beginning  ^pril  13089 
and  ending  the  tenth  of  October  1526  j  a  furvey  mm  the  firft 
fruits  office,  dated  in  the  twenty-fixth  year  of  Henry  the  Eigbih, 
•*  Reiforia  Jive  capella  libera  de  Parva  Ringjlead^  WlltSy  Le 
«*  Strange^  incumbent  J  valet  p,  ann,  'j6s.  3^.  ob.  procuration,  deduff^ 
**  7/.  7//.  ob.Jynod.  cpijc,  2x.  remanet  66s.  8//.  decima  inde  6s,  Sd.  ^* 
and  reading  feveral  depofitions  ;  and  upon  hearing  the  defend- 
ant's counfel ;  and  reading  a  receipt  figned  G.  Ward,  dated  the 
feventccnth  of  May,  in  the  thlrty-firft  year  of  Henry  tie  Eighth, 
of  fix  (hillings  and  eightpence  for  the  tenths  of  che  chapel  of 
Ringjlead  Parva }  feveral  other  receipts  for  the  tenths  of  the 
faid  chapel,  beginning  the  firft  of  January  1573,  and  ending 
the  twelfth  of  April  171 1  ;  an  entry  of  a  payment  of  threfhing 
tithe  corn  of  Little  Ritigjlead,  dated  the  twelfth  of  December, 
in  the  thirty-fecond  year  of  Henry  the  Eighth  s  another*  dated 
in  the  thirty-fifth  year  6f  Hetiry  the  Eighth,  for  threfliing  tithe 
corn  of  Barret  Ringflead ;  three  others  \  feveral  depofitions  for 
the  plaintiff}  and  on  offering  to  read  the  depofition  of  J,Gwld 
to  the  fifth  interrogatory  upon  his  crofs-examination,  which  was 
difallowed  by  the  Court ;  feveral  depofitions  on  the  defendant's 
behalf  J  and  upon  offering  to  read  an  ancient  paper  book, 
entitled  Hunftanton  Church  Book,  containing  entries  of  a  former 
vicar  of  the  tithes  of  Hunjlanton  from  1615  to  1621,  and  a 
terrier  of  the  glebe  of  the  vicarage  of  Hunjlanton,  dated  the 
twelfth  of  February  163 5,  made  by  the  vicar  and  parifhioners  of 
Hunftanton,  which  were  objefted  to  by  the  plaintiff's  counfel, 
and  on  hearing  the  defendant's  couftfel  the  objcftion  allowed  by 
the  Court ;  and  upon  offering  to  read  feveral  papers  purporting 
to  be  affeffments  made  by  the  parifhioners  of  Hunjlanton  to  the 
church,  poor,  and  land  tax,  which  were  objcfted  to  by  the 
plaintiff  s  counfel,  and  the  objection  over-ruled  ;  and  upon 
reading  the  faid  feveral  rates  and  affeffments,  beginning  the 
thirtieth  of  July  1662,  and  ending  thefixteenth  of  April  1688  j 
and  upon    heaHng  counfel   for    the  defendants,   the    caufe, 
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Macoill      after  having  been  on  for,fevcral  days,  teas  adjourned  ovdr  for  th< 
^mnft        judgment  of  the  court ;  and  on  this  day 

The  Court  unanimoufly  declared,  that  the  plaintiff,  asrefkor 
of  Ringjiead  Parva^  is  entitled  to  all  tithes,  both  great  and 
fmall,  arifing  within  the  faid  reftory  of  Ringjiead  Parva  \ 
and  ordered  the  defendant  Mafon  to  account  for  and  pay  to  him 
the  value  of  all  his  tithes,  both  great  and  fmall,  arifing  within 
the  faid  parxih  during  the  time  demanded  by  the  bill,  with 
cofts  to  be  taxed :  further  diredlions  to  be  referved  till  after 
the  report* 

Ttm.  TiiM.  Pearse  azamjl  Hall  ;  et  e  Contra. 

Devon/hire^  2  2d  Junt>  1 749. 

Tl»^«jJ»Wcri  ^TpHE  plaintiffs,  as  Inhabitants  of  the  parifh  of  Sa/comie,  m  At 

xL^rt^^'fite  county  of  Devon,  on  behalf  of  thcmfclves  and  other  the 

their  bill  againft  inhabitants  land  owners  of  the  faid  parifh,  by  their  bill  fet  forth^ 

the  victf  to  e.  that  in  the  faid  parifh  there  had  been,  time  immemorial,  and  then 

AabiiHi  the  foi-  ^as,  a  reftory  and  parfonage  impropriate,  as  well  as  a  vicarage  ; 

lowing  MM/ir/ei/  jj^^^  ^1^^  ^.^j^gj  ^£.  ^jj  ^^^^  ^^^  grain,  except  peafc  and  beans, 

arifing  in  the  faid  parifh,  or  the  titheable  places  thereof,  had 

bees  and  ought  to  be  paid  to  the  reAor  and  impropriator  of 

the  parifh,  or  to  his  farmers  ;  that  the  tithesof  peafe,  beans, 

and  other  things,  ought  to  be  paid  to  the  vicar,  either  in  kind^ 

or  according  to  the  feveral  cufloms  and  manners  of  tithing 

therein  ;  and  that  there  are,  and  have  been  time  immemorial, 

the  following  feveral  modufes,  cuftoms,  cuflomary  payments,  and 

manners  of  tithing  within  the  faid  parifli  and  the  titheable  places 

3d.  a  cow,  ad.  thereof,  yearly,  to  the  vicar  of  the  parifh,  viz.  for  every  milch 

*  ^*^*  ■'?*  "^*  cow,  threepence  ;  for  every  heifer  at  the  firfl  calving,  twopence  ^ 

the    tithe/"  of  *"^  ^^^  every  calf  of  fucl\  cow  or  heifer,  one  penny  j  all  payable 

inilk,butter,and  jczrly  zt  Eq/ter,  in  lieu  of  the  tithes  of  the  milk,  butter,  and 

checfe  j  cheefe,  of  fuch  cow,  heifer,  and  calf ;  for  every  colt  fallen  there, 

id  a  colt ;  id.  one  penny  ;  and  one  penny,  cMed  a  garden  fenny,  in  lieu  of  the 

for  garden  fluff  J.  tithes  of  all  flowers,  herbs,  roots,  fruits,  cabbages,  onions,  and 

other  things  ufually  grown  in  gardens,  and  ufed  by  the  owners 
idforfirewood,  thereof  within  the  faid  parifh  i  oncpcnnj,cMcd  an  hearth  penny, 
tuif,  and  other  i^  ^^^  ^f  ^)^^  ji^^es  of  all  wood,  fur2c,  turf,  and  other  fiid 
xd.  a.yearf)r  a  ^^^  firing  yearly  burnt  and  confumed  by  the  owners  thereof 
buUock  after  the  within  the  faid  parifh  ;  for  every  barren  bullock  fold  out  of  the 
firft  year,  in  Ilea  parifh  after  onc  year  old,  one  penny  for  every  year  fuch  bul* 
of^tithe  paftur.  i^^k  fhould  be  above  the  age  of  one  year,  in  lieu  of  the  tithe  of 
eggs'  in  lieu  of  ^"^^  bullock,  and  the  pafturage  thereof  |  that  eggs  are  paid  in 
tithe  poultry  ;  lieu  of  the  tithes  of  all  poultry,  fowls,  chickens  and  the  produce 
that  lithe  peafe  thereof,  ail  payable  yearly  at  Eajler  ;  that  the  parifhioners  and 
are  to  be  paid  in  owners  yearly,  at  their  own  charges,  fet  out  the  tithes  of  their 
incociw"  exec"!  P^^^^  ^7  ^^  ridgeor  poak,  and  the  tithes  of  beans  in  fheaves  and 
\ihat  are  con.  cocks,  and  in  recompcnce  thereof  are  free  from  paying  any  tithes 
fumed  green  .by  for  fuch  pcafc  and  bcans  as  were  gathered  green  and  fpcnt  in  their 
the  fuojiiy  I  refpcftive 
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refpedive  boufes  ;  that  the  pari&ioners  and  owners  oug|ht  care«      Piarsb 
fully  to  gather,  preferve,  meafure,  and  tell  out  the  tenth  or       ^g*^/ 
lithe  of  their  apples  and  pears  (except  what  are  fpent  in  their      ^  ^^ctmj 
refpe^ive  houfes  and  families),  and  in  recompence  are  freed 
from   paying  any  tithe  of  fuch  apples  and  pears  fo  fpent)  *,i* p*J|* ^'^'** , 
that  they  at  their  own  cofts  cut  and  mow  their  grais  yearly  for  be  paidby "aca! 
hay,  and  put  or  fet  up  the  fame  into  poaks  or  cocks,  and  then  fet  fureyexceptwte 
out  the  tenth  poak  or  cock  for  the  tithe,  and  in  lieu  of  the  tithe  *'*  ."^«*  «  «*» 
of  the  after-grafs  of  fuch  meadows  or  grounds  for  that  year   *"^^ » 
where  fuch  grafs  was  grown,  mowed,  or  cut  ;  that  the  tithe  of  f*"t  tirte  tny  is 
lambs  had  been  ufually  paid  within  the  faid  parifh  in  this  manner,  *^  ^  '^*  <*'  •• 
vi%  the  owners  to  take  two,  and  the  vicar  or  his  agent  the  third,  ^*  \[Jh  ^'*  ^'•j 
and  then  the  owner  feven  j  and  in  like  manner  for  every  other  f.r  after  graft  i 
ten  lambs  }  and  if  there  be  any  odd  lambs  under  ten,  and  not 
feven,  the  owner  is  to  pay  the  vicar  a  grbat  for  every  fuch  odd  to*hale  tbeoln!? 
kunb,  and  the  lambs  are  to  be  thhed  and  taken  away,  and  the  lamb  in  ten,  aod 
iaid  money  paid  yearly  at  Saint  MarVs  Tide,  if  demanded  ^  « groat  for  «v€r/ 
that  the  tenth  fleece  of  the  parifliioncrs  and  owners  of  fheep  *^  '*"*^ » 
within  the  faid  parifh  and  the  titheable  places  thereof  yearly  that  the  tenth 
fliorn,  is  to  be  put  and  tithed  as  it  connes  from  the  (hearer,  and  to  4^or  it  to  b« 
he  fetched  away  by  the  vicar  or  his  fervant  or  agent,  they  having  V**"   ^    *^* 
notrce  of  the  time  and  place  of  (hearing  -,  and  if  there  beany  ^r**'"'^'^^ 

jjrt  J  *^,  ^:  Ml,       the  fliearcr,  and 

odd  fleeces  under  ten,  they  are  to  remam  on  account  till  the  the  odd  flexes 

next  (hearing,  when  the  vicar  is  to  have  the  tenth  fleece  upon  to  rvmaan   tHi 

account  of  them  j  that  the  payment  of  fuch  wool  and  Iamb  is  in  f^^  "«*^  ^^'^^f- 

lieu  and  fatisfaction  of  the  tithes  yearly  coming  of  all  fhccp  and  "^^  ^  * 

iambs  depafluring  there  :  that  every  communicant  pays  yearly,  tiiat  %d  ».heiA 

at  Eajler^  twopence  to  the  vicar,  in  lieu^f  all  offerings  and  obla-  **  *^"5  ^"^  ^^^ 

tions  of  fuch  perfon  for  that  year;  that  all  fuch  mM/i^/,cuftom-  *'^''*""«^ 

ary  payments,  and  manners  of  tithing,  had  been  conftantly  made, 

liied,  anfwered,  and  paid  by  the  pariihioners  of  the  faid  pariih 

to  the  vicars  of  the  faid  parifli  for  the  time  being,  and  received 

and  acquiefced  in  by  them  accordingly  \  that  the  defendant 

being  lately  induced  into  the  faid  vicarage  had  denied  there 

were   any  fuch  modufes^   cuftomary  payments,  or  manners  of 

tithing,  and  had  libelled  fome  of  the  plaintiSs  for  their  tithes  in 

kind,  although  they  were  under  compoQtion  with  him,  and  had 

paid  th  *  fame  up  until  Chriftmas  lail.     The  bill  therefore  prayed, 

chat  the  feveral  modufesy  cuftoms,  and  manners  of  tithing  might 

be  eftabiiihed   by  the  decree  of  this  court,  and  the  defendant 

enjoined  from  proceeding  againft  the  plaintiffs  in  the  ecclefiaftical 

court. 

The  defendant  by  his  anfwcr  faid,  that  he   was  inducted  Tlic  vJc^rfiys, 
Into  the  vicarage  in  January  1729  j   that  there  was  within  the  that  the tiiheicf 
parifh  a   reftory   or    parfonage  impropriate  ;   that   the  tithes  ?^*"^  ^''"I." 
of  all  corn  and  grain,  except  peafe,  beans,  and  vetches,  belonged  impropriawrj 
to  the  impropriator  \  but  that  they,  and  all  other  tithes,  belonged 
to  'the  vicar  thereof  \  that  he  neither  knew  nor  believed  that 

therj 
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PsAitB      there  had  been,  time  immemorial,  the  feveral  tnodu/is^  cuftomary 

agamfi        payments,  or  manners  of  tkhing,  as  ftated  in  the  bill,  or  any 

tf  ^witJ        other  cuftoms  ufed  in  the  faid  parifh,  fave  the  garden  pennj 

(except  apples  and  pears]^  tie  hearth  pennj^  and  twopence  for 

is*  or'*^  7"  ^J^^  oflferings,  as  mentioned  in  the  bill.    He  admitted,  that 

Sttteftaff  cxT  f<5vcral  of  the  parifhioners  had  been  under  compofition  with  him 

dofive  of  applet  fof  feveral  years  ;  and  faid,  that  of  thofe  who  were  not  he  took 

m4  peifsi  id.  tithes  in  kind,  or  the  values  in  money  \  'and  that  they  never  pre* 

hK   ftrcwo^  5  tended  to  pay  the  faid  modufesy  except  the  garden  penny  and  hearth 

toofetoo  •      P^'^i  ^^^  Eajter  offerings.    He  faid,  that  his  predeceffor  dcli- 

*      vercd  him  a  lift  of  the  compoiitions,  which  he  had  fet  forth  in  a 

fchedule  to  his  anfwer,  but  which  was  of  no  force>  being  drawn 

and  infiftson  aK  ^p  \yj  ^ht  parifhioners,  and  not  figned  by  any  of  the  vicars.    He 

€^^buiiciuict  jufjft^^  ^jjjij  he  ^25  entitled  to  all  fucli  tithes  as  were  due  to  him 

asTicar,  in  kind  ;  except  the  garden  penny  and  hearth  penny.  He 
admitted  that  he  had  proceeded  in  the  eccleiiaftical  court  againft 
fome  of  the  plaintiffs,  and  hoped  that  he  ihould  not  be  bin* 
dered  from  fo  doing. 

The  ^car  Akta  *^^  vicar  filed  a  crofs  bill  and  a  iupplementalbill  againft  the 
croabiK»  plaintifl^  Peoffe  and  Lee  for  an  account    and  fatisfa£tion  of 

their  feveral  tithes  due  from  them  to  him. 

The  luddfaoldcn  The  defendants  put  in  feveral  anfwers,  thereby  inftfting  on  the 
inM  on  the  feveral  matters  therein  particularly  mentioned  in  difcharge  of 
■^*^  the  faid  demands. 

m 

The  evIdcDce  The  plaintiffs  replied  ;  the  defendant  rejoined ;  and  witndTcs 
"*^  vere  examined  on  both  fides  in  the  original  caufe,  and  the 

fame  ordered  to  be  read  in  the  crofs  caule  ;  and  purfuant  ta 
order,  both  caufes  came  on  to  be  heard  together ;  and  upon 
hearing  counfel  for  all  parties  ;  and  reading  an  order,  dated  the 
fourteenth  of  June  inftant,  whereby  the  proceedings  in  two 
former  caufes  in  this  court,  Avent  v,  Draley  et  e  contra^  faving 
juft  exceptions  ;  which  proceedings  being  offered  to  be  read,  the 
fame  were  obje^ed  to  by  HalPs  counfel ;  and  on  hearing  counfel 
for  all  parties,  the  fame  was  over-ruled  ;  and  upon  reading  the 
copy  of  the  bill  between  Drake  v.  Avent^  clerk,'  in  Trinity  Term^ 
in  the  twenty-firft  year  of  Charles  the  Second\  and  the  defendant's 
anfwer  ;  and  the  like  in  the  original  caufe  ;  the  depofition  of 
y.  Smithy  taken  in  the  faid  original  caufe,  being  offered  to  be 
read,  was  objected  to  by  the  defendant  HatPs  counfel ;  and 
the  plaiutiff^s  counfel  heard  in  anfwer,  to  the  faid  objec* 
tion  (  and  on  reading  the  firft  anfwer  of  the  defendant  Hall 
to  the  original  bill  \  and  the  depofitions  of  J.  Blake  and  others, 
dated  the  nineteenth  of  July  1670  ;  and  the  fchedule  thereto 
annexed  ;  and  reading  feveral  depofitions  taken  in  thefe  caufes  \ 
and  upon  full  debate  of  the  matter ;  ^ 

The 
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The    Cdujtf  ordered    the  original  bill    to   be   difmifled       P^amk 
as  to  the  fevcral  modufes  or    cuftomary  manners   of  tithing       h'""^. 
pcafe,  beans,  apples,  and  pears,  infifted  upon  by  the  plaintiffs      tt^c^t^X, 
to  be  \ti    lieu  and  ratt9fa£lion   of  fuch  peafe  and  beans  ga^  The  original  i>:il 
thered  green,  and  ufed  in  their  refpeAive  houfes ;  and  like-  ^<^<n'^«d  as  to 
wife  in  lieu  of  the  apples  and  pears  gathered  and  ufed  in  their  l^J!^**-^'  ■*• 

aod  pein  ; 

The  Court  alfo  ordered  the  bill  to  be  difmifled  as  to  the  *«<*  «ifo  «•  to 
feveral  modufes  of  tithing  hay  infiftcd  on  to  be  in  lieu  of  the  ^^^^^f^  '^ 
tithes  of  after -grafs  ;  and  alfo  as  to  the  cuftomary  manners  of  titto^f   i^r 
tithing  wool,  lambs,  and  poultry.  wool,and  Jambj! 

The  Coukt  alfo  ordered  the  feveral  modufis  of  the  hearth  The  moimfit  at 
penny,  the  garden  penny,  the  twopence  for  Eajler  offerings,  and  ^  irewooct 
the  one  penny  for  each  colt  to  be  eftabli(hed,  as  fet  forth  and  ^R^^^i^ 
infilled  on  by  the  plaintiffs  in  their  bilK  eftabuihe!?"*^ 

The  Court  alfo  ordered  the  feveral  modufes  as  to  cows,  hei-  ^^o*«  direaed 
fcrs,  calves,  and  barren  bullocks,  as  fet  forth  in  the  faid  bill,  to  "  «>^*>ei»fl/«^ 
be  referred  to  z  trial  at  law  \  and  further  directions  refcrved  till  ^  ^JJ^  ^I 
after  fuch  trial*  bujfeckt. 

The  Court  alfo  ordered  an  injunAion  to  iffue  to  ftay  the  An  injuneica 
defendant  HaWs  proceedings  in  the  fpiritual  court  againft  any  of  *®  ^y  proceed, 
the  plaintiffs  in  the  original  bill.  S?al«*"**^ 

The  plaintiffs  brought  their  a£tion  to  try  the  faid  iflues  ;  but  The  vjcv  m. 
the  defendant  Hall  declined  trying  the  fame  ;  and  on  the  f<>^  to  try  uie 
twenty-fifth  of  May  1750,  after  hearing  counfel  for  all  par-  '^"^' 
ties; 

The  Court  ordered  the  feveral  iflues  fo  directed  to  be  tried  The  wnimja  •• 
to  be  taken  pro  ctmfep  againft  the  defendant  Hall  \  and  that  the  ^,^^'''';;^"^ 
faid  feveral  cuftoms,  fiwii^/,  or  cuftomary  payments  be,  and  the  te^kl^ taken  *»» 
fame  are  hereby  confirmed  and  eftabliftied.  e^nf^ 

^  The  Court  alfo  ordered,  that  the  defendant  Hall  do  and  The  vicar  or- 
fliall,  during  his  being  vicar  of  the  faid  parifh   of  Saicombe^  *******  *®  receive 
obfcrve  and  perform  the  faid  cuftoms  hereby  eftablifhed,  and  ^^^^f'  *^' 
alfo  thofe  eftablifhed  by  the  faid  former  decree ;  and  that  he 
accept  and  receive  the  faid  feveral  modufes  or  cuftomary  pay- 
ments eftablifhed  as  aforefaid  in  lieu  and  full  fatisfadlion  of  and 
for  all  the  tithes  of  the  feveral  titheable  matters  and  things  for 
which  the  fame  are  alledged  to  be  payable  by  the  original  bill^ 
but  without  cofts  on  either  fide. 

The  Court  alfo  ordered,  that  the  defendants  Pearfe  and  Lee  The  defcnt^ancs 
dofcverally  account  with,  fatisfy,  and  pay  Hall  the  ufual  compo-  *^*'"«**  «*>  *c. 
fitions  fet  forth  in  their  anfwers  of  one  fliilling  in  the  pound,  ^^  ^  ^^JJ^ 
according  to  the  yearly  values  of  their  lands  by  them  refpcdlivtly  compoiUioos  for 
occtipicd  in  the  faid  pariib,or  in  the  titheable  places  thereof,  as  fet  the  other  tithee. 

forth 
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f  sAKit       forth  lO  their  faid  anfwersy  in  lieu  and  lull  fati8fa£Uon  of  all  fhclf 

^aimft        tithes  arifing  and  renewing  on  their  faid  lands  up  to  Lady  Dnf 

"  oirL      ^*^»  *^"*  withotit  cofts  on  either  fide ;  but  the  faid  Hall  is  not 

to  be  bound  anjr  longer  by  the  faid  compodtions,  or  obliged  to 

accept  the  fame  in  lieu  of  the  faid  defendant's  tithes  from  thence- 

'  forth  or  for  the  future  :  the  deputy  remembrancer  to  make  his 

report  herein,  if  the  parties  differ,  to  fettle  the  faid  account. 

h  But  the  faid  bills,  and  alfo  the  original  bill,  as  to  all  other  mat« 

ters,  are  to  be,  and  hereby  are  difmifled,  but  without  cofts  on 
I  either   fide  ;    and  the  faid  injunAion    continued  till  further 

order  of  this  court ;  but  the  defendant  H/iIJ^  notwithftanding  the 

faid  injunAion,  is  at  liberty  to  proceed  to  recover  and  receive 

I  out  of  the  faid  court  the  money  tendered  and  paid  into  the  fame 

by  the  plaintiff  P.  Godfrey. 

T.Parkei. 
H.  L£GGe. 


EiiaTt«TBtM  Tem?est  agatnji  Barker^ 

aj.  Gio.  a. 

Tork/birey  ijtb  May  1750. 

There  isapen-  HPHE  bill  flatcd,  that  Charles  the  Second  was  feifed  of  feveral 
ton  of  3I.  a.  A  fcc.farna  rents,  penfions,  and  other  rents,  in  right  of  his 
thJ*^  ^^Q^^  ^t  crown,  or  otherwife,  and  particularly  of  all  that  annual  rent  or 
N9rrh Burton,  iti  P^nfion  of  three  pounds  iilliing  out  of  or  from  the  ehurch  of 
rtrk/Sk-*^  to  the  North  Burton,  in  the  eafl  riding  of  lori/hire,  which  was  then 
grantees  of  the  paid  by  the  reAors  of  the  faid  church,  the  fame  being  parcel  of 
crown.  ijjg  collegiate  church  of  Beverley  :  that  by  feveral  afts  of  par- 

liament made  in  the  faid  reign,  and  by  letters  patent,  hismajefty 
granted  to  Lord  Hawley  and  others  divers  fee-farm  rents,  and 
amongft  others  the  faid  rent  of  three  pounds  therein  mentioned 
in  truft,  and  which  had  been  duly  paid  by  the  reftors  to  the 
anceflors  of  the  plaintiff  j  that  the  defendant  Barter^s  hufband, 
on  the  eighth  of  Jum  1703,  was  inftituted  and  indudedinto 
the  faid  reAory,  and  enjoyed  the  fame  for  twenty-four  years  i 
that  his  fon  fucceeded  him,  and  by  negleA  the  faid  rent  of  thre^ 
pounds  a-year  had  not  been  paid  for  feveral  years.  The  bill 
therefore  prayed,  that  the  defendants  might  be  compelled  to  pay 
the  faid  fee-farm  rent  or  penfion  of  three  pounds,  and  the 
arrears  thereof,  to  the  plaintiflPs,  during  the  time  that  JRakerlznd 
Thomas  Barker  were  incumbents  on  the  faid  church  ;  and  that 
the  faid  Thomas  might  be  compelled  to  pay  the  fame  for  the 
future  \  and  that  the  faid  rectory  or  church  of  North  Burton 
may  for  the  future  be  declared  liable  thereto  and  chargeable 
therewith. 

The  defendants  appeared  and  anfwered  }  the  plaintiffs  replied 
to  the  anfwers  of  the  defendants  Barters  ;  and  the  defendants 
Tejoined ;  and  witneffes  were  esuunined  on  both  fides  s  and  upon 

hearing 
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hearing  counfel  on  both  fides  ;  and  reading  feveral  old  deods 
and  rentals ; 

The  Court  declared,  that  the  annual  rent  or  penfion  of  three 
pounds  mentioned  to  be  iiluing  out  of  and  for  the  church  of 
North  Burton^n  the  eaft  riding  of  the  county  of  Torky  is  a  propser 
charge  upon  the  faid  church  of  Nortb  Butim^  otherwife  Cherry 
Burton^  whereof  the  defendant  Thomas  Barker  is  reAor  or  in- 
cumbent, and  eftablifhed  the  fame  ;  and  thereupon  ordered  the 
defendants  the  Barkers  to  account  for  the  fame,  and  all  arrears, 
with  cofts  of  fuit  \  and  that  the  defendant  Thomas  Barker  do 
alfo  continue  to  pay  the  fame  for  the  future  to  the  plaintifis  and 
their  heirs^  &c.  &c« 

The  deputy  made  his  report,  dated  the  fourteenth  of  June 
laft ;  and  the  Court,  on  the  third  of  July  175I1  confirmed  the 
iS^ne  with  fubfequent  cofts* 

T.  Parker. 
£•  Clivb, 
H.  Legge. 


4«i 


TlMYCtT 

Bakkss* 


KicKwooD  againj  Trimmer. 

JJam^irej  z\ft  June  1750* 


Tbiw.    Tl«M, 
14.  Gxo.  a. 


•pHE  leflee  of  J,  Brown^  rcftor  of  Bram/bot,  in  the  county  of  The  reaor  of 

HantSy  claimed  all  the  tithes,  as  well  great  as  fmall,  and  all  Bramfru,     in 

offerinos  and  duties  beloneine:  thereto,  fincc  Michaelmas  1747,  ^<"»^'''«i  wen* 

f  ^  ./•  r*     ^  •  J  L    cr-  •  •.!-        •   il^  titled     to     hi* 

for  one  year,  ariiing  on  a  farm  occupied  by  Trimmer^  with  a  right  ^.^^  .^  ^^^^ 
of  common  on  Bramfiot  Common. 

The  defendant  Trimmer  faid,  that  Brown  had,  by  a  parol 
agreement  made  about  a  month  after  Lady  Day  2  747,  let  to  him 
all  the  tithes  of  the  lands  in  his  occupation  for  one  year  for 
feven  pounds,  five  (hillings;  which  he  had  paid  to  him  \  and 
therefore  he  infifted,  that  he  was  entitled  to  all  the  faid  tithes  to 
Lady  Day  1748.  He  admitted,  that  before  and  ever  fince  . 
Miibaelmas  1 747  he  had  occupied  a  farm  in  the  faid  parifli, 
with  a  right  of  common  on  Bramjbot  Common^  whereon  he  had, 
during  the  faid  time,  feveral  titheaUc  matters  and  things,  as  fet 
forth  in  his  anfwer. 

The  plaintiflT  replied  \  the  defendant  rejoined  ;  and  witnei2e« 
were  examined  on  both  fides  }  and  the  caufe  came  on  to  be 
heard  on  the  twenty-fecond  of  Fehrnary  laft,  when  it  was  ordered 
to  ftand  over  for  the  plaintiff  to  amend  his  bill,  and  make  Dr. 
Brown  a  party  \  and  the  plaintiff  having  amended  his  bill,  the 
doftor  put  in  his  anfwer,  and  faid,  that  in  May  1 746  be  wa^ 
inftituted  into  the  faid  redory,  and  had  let  the  tithes  thereof  to 
the  plaintiff,  as  ftatcd  in  the  bilL 

Thk 
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The  Court,  by  confent,  ordered  Trimmer  to  pay,  oa  or 
before  Lammas  Day  next,  twenty  {hillings,  but  without  cofk  \ 
and  by  the  like  confent,  that  the  bill  be  difmifled  as  againft 
Brown^  but  without  cofts. 

The  Court  alfo  declared,  that  the  modufes  fct  up  by  Trimmer 
as  to  lambs,  calves,  and  milk,  are  unreafonable  and  void  ;  and 
as  to  the  mn  decimando  inflfled  on  by  the  defendant  as  to  eggs, 
garden  fluff,  and  fruit,  that  tithes  are  due  of  common  right, 
though  never  paid  within  the  parifh  ;  and  that  the  tithes  of  the 
fecond  mowing  of  grafs  and  clover  are  due. 


Ifrcir.  TiiM, 
94.  Gxo.  ft. 


Whitehead  j^^z/^  Flintoft. 

7orhJbire^  'Jib  December  1750. 


Tbekflee  of  the  '-pHE  bill  ftated,  that  the  chancellor,  maftcrs,  and  fcholars  of 
^^^pitopriator  of    X     ^j^^  univerfity  of  Oxford,  being  impropriators  of  the  impro-. 
rerijbi't,  daimt  P^iatc  rcftory  of  KirkdaUf  in  the  county  of  York,  did,  by  inden* 
tte  tkhes  of  the  ture  dated  the  twenty-third  of  March  1 746,  demife  to  the 
^Ub  in  kind,     plaintiff,  for  fourteen  years,  the  faid  reftory  impropriafe,  with 

all  and  fingular  the  profits  and  tithes  thereto  belonging  (except 
the  vicarage  of  the  parifli-church  of  Kirkdale  and  the  right  of 
prefentation  thereto)  \  that  by  virtue  of  the  faid  demife,  he  wu 
entitled  to  all  the  great  and  fmall  tithes  within  the  faid  parifh, 
except  thofe  belonging  to  the  vicar ;  that  the  defendants  h^d, 
for  feveral  years  paft,  occupied  land,  whereon  they  had  great 
and  fmall  tithes,  the  tithes  whereof  they  had  refufed  to  fet  ootj 
or  to  make  any  fatisfadlion  for  the  fame. 

The  defendant  Flintoft  infifted,  that  his  lands  were  formerly, 
and  before  the  diflblution  thereof,  parcel  of  the  poileffions  of 
the  late  diffolved  monaftery  or  abbey  of  Rivalpc,  the  abbot  and 
consent  of  which,  as  he  had  heard,  were  of  the  order  oiCtfier" 
tiansy  and  thereby  exempt  from  the  payment  of  tithes  of  lands  in 
their  own  manurance  \  that  the  faid  abbey  was  diflblved  by  the 
ftatute  of  31.  Hen.  8.  and  all  their  lands  thereby  vefted  in  the 
crown,  free  from  the  payment  of  tithes  ;  that  James  the  Firfi 
being  feifed  thereof  did,  by  his  letters  patent  dated  the  eighth  of 
Aprtly  in  the  iixth  year  of  his  reign,  grant  the  fame  to  F. 
Phillips  and  R.  Moore ;  and  that  they,  by  deed  dated  the 
eleventh  of  May  in  the  fame  year,  and  enrolled  in  chancery^ 
conveyed  the  fame  to  G.Rively  in  fee;  that  G.  Rively^  by  his  deed 
indented  and  enrolled,  dated  the  fixth  of  «^rr7,  in  the  eighth 
year  James  the  Firjt,  conveyed  the  fame  to  W.  Eure  in  fee ; 
that  /F.  £ure  did,  by  indenture  dated  the  eleventh  of  the  fame 
month,  in  confideration  of  thirty  pounds,  and  of  the  payment  of 
a  rent-charge  of  eighteen  pounds  yearly  to  be  iflixing  out  of  the 
manor  of  Wflborne,  grant  and  convey  the  fame  to  Sir  J.  Gihfin 


The    defendant 

FtiMuft  Ciys.that 
his  landt  were 
l»arcel  of  ihe 
pofleflioosofthe 
abbey  of  itivaAr, 
an  abbey  of  the 
Cifttrt'um  trdir^ 
which,  at  the 
diflblution  of  ab- 
biety  became 
veiled  tithe  free 
in  the  crown  by 
the  ftatute  31. 
Ken.  8.  c.  13. 1 
that  Jamts  tk§ 
Firfi  granted  all 
the  iaid  abbey 
lands  to  PWy?^i; 
that  PAiY/f/i 
conveyed  them 
to  J&vely  ; 
that  Rit/tlj  con- 
veyed them  to 
Eiirti  UunEure 


conveyed  them  to  CUfitii  together  with  all  the  tithes  of  the  manor  of  ffiHtraii 

z  ia 
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in  fee,  il^ith  all  and  all  manner  of  tithes  whatlbever^  and  all  other   WjiTTtRtA» 
ecclefiaftical  rights  and  duties,  and  all  and  every  thing  and         '^^ 
things  paid  or  to  be  paid  or  allowed  in  lieu  thereof,  which  at  any       "•'wo^f. 
time  thereafter  fhould  happen  to  become  due  or  payable  out  of 
-all  that  the  faid  Sir  %  GthfitCs  manor  oi.Welheme^  or  out  of  the 
mills  called  Howkiu  Mills ^  and  feveral  grounds  in  the  faid  in- 
jdenture  mentioned,  to  haye  and  to  hold  the  fame  for  ever ;  and 
he  alledgcd,  that  all  the  lands  in  hb  occupation  lying  within  the  that   \a»  hndb 
iaid  partfli  were  held  of,or  lying  within  the  faid  manor  belonging  ^^^t  bejd  of, « 
to  the  faid  Gib/on^  and  whifch  by  feveral  defcents  and  mefnc  ^^  ^^  *• 
conveyances  is  now  veiled  in  jT.  RMnfin  $  that  no  tithe  of  any  ^^    ^^^  ' 
kind,  or  any  compofition  for  the  fame,  had  ever  been  paid  for  tithes  had  ever 
the  feveral  lands  in  his  occupation  within  the  faid  parifli  fince  ^^^  |Ma<i   for 
the  time  of  Sir  J.  Gib/on'i  purchafe,  except  to  him  and  thofe  15*"'  ^^^^  ^ 

i--ri.*  the  grantees  of 

claiming  from  him.  ^  ;^^ 

The  defendant  Stamper  put  in  the  like  anfwer,  but  faid,  that  The  defendant 
the  lands  he  occupied  were  formerly  the  inheritance  of  the  ^'*«*!^'"  6y$, 
Smvillfs,  who  purchafed  the  tithes  thereof  of  the  faid .  Sir  J*.  ^^  1,^ 
Gibfm  or  his  heirs,  and  that  no  tithes  of  any  kind,  or  any  com-  cheiaid  manor  \ 
pofition  for  the  fame,  except  that  he  paid  the  plaintiff  the  modus  ^^^  ^^  j.  . . 
x>f  ten  (hillings  a«>year  in  lieu  of  all  the  lands  in  his  occupation  in  los.  «»  a  ^ut 
the  faid  parifh  ;  and  apprehended  that  no  tithes  in  kind  had  in  iieu  of  tithes 
ever  been  paid  ^or  any  of  the  faid  lands  ;  but  that  if  fuch  modus  ^^  P*rt  of  his 
ihould  thereafter  appear  to  be  payable  for  part  only  of  the  faid  **"'*» 
lands,  then  he  infilled,  that  the  refidue  of  the  faid  lands  not  that  the  other 
covered  by  the  faid  modus  were  not  liable  to  the  payment  of  tithes,  P*|^'  "®  '^^ 
or  any  modus  in  lieu  thereof,  to  the  plaintiff^  for  that  the  lands 
vere  part  of  the  faid  abbey  of  Rivalx* 

The  plaintiffs  replied ;  the  defendants  rejoined  ;  and  witnefles 
were  examined  on  both  fides ;  and  upon  hearing  counfel ; 

The  Counsel  for  the  defendant  objeAed*  that  the  owners  of  An  objeaSon 
the  lands  from  whence  the  plaintiff*  by  his  bill  demanded  tithes  *'**^  **•*  *•"***• 
are  not  parties  in  the  caufe  \  but  upon  hearing  the  plaintiff^s  ^ISes  ^*over! 
^ounfel  in  anfwer,  the  Court  over-ruled  the  objedUon.  ruled. 

The    Court  read  feveral  depofitions  ;  the   indenture  of  The    evldeiioe 
detnife    to   the   plaintiff",    dated  the  third   of  March    1746}  '«*^- 
an  indenture,  quadripartite,  figned  J.  Opcleyzni  others,  dated  the 
twenty-fourth  oi  March  1745  %  the  defendant  Stamper  sznfwer  ; 
and  ap  indenture,  figned  fy.  Eure^  dated  the  eleventh  of  Aprils 
in  the  eighth  year  of  James  the  Firftn 

But  it  appearing  to  the  Court,  that  the  defendants  had  not  The  giant  under 
proved  the  grant  from  the  crown  under  which  they  claimed  to  which  the  ex- 
be  exempt  from  the  payment  of  the  tithes  }  and  the  plaintiff"  cmpiiooiscWm. 
defiring  that  in  fuch  cafe  he  (hould  be  at  liberty  to  give  further  provwl?  and  the 
proo/  of  a  title  in  the  univerfity  if  he  thought  proper  ;  plaintiff  defiring 
the  further  hearing  was  adjourned,  without  paying  any  cofts  of  to  nuke  the  im. 

X\^Q  propriator  apai^ 
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WsTTtaxAB  the  day  on  either  fide  (   the  plaintiff^ permitted  to  amend hik 

MgMiifi         i^ji]  32  {^^  fliould  be  advifed  ;  to  exhibit  interrogatories  to  be 

Fl  IN  TOFT,     approved  of  by  the  deputy  remembra,ncer  of  this  court }  and 

the  Court  per    ^q  examine  witnefles  thereon  to  prove  any  right  in  the  uni- 

te  ^bT^ameLitd^  verfity,  his  Icffors,  to  demand  and  have  the  tithes  in  ^cf- 

'  tion  in  this  caufe  ;  and  the  defendapts.  were  atfo  at  liberty 

and  the  defend-  ^^  exhibit  interrogatories  (in  like  manner  to  be  approved  of). 

ant    to   exhibit         ,  ^  .  •       /r      *u  ^  *  -..l  1  r  ^i/ 

kktcnogattuies.    *"^  '^  examme  wicneues  thereon  to  prove  the  grant  from  the 

crown  to  F.  Phillips  and  R»  Moon  mentioned  m  the  anfwer,  m 
iffij  other  grants,  deeds,  or  entries  under  which  ibey,  or  either  of 
them  claim  to  be  exempted  from  the  payment  erf*  tithes  iii 
kind  to  the  plaintiff^  for  the  lands  in  their  occupation  in  the  fud 
parilh, 

Thecaafe beard.  On  the  ninth  of  May  1 7$  i|  the  caufe  came  on  again  porfuant 
and  the  ^^^  to  the  faid  order  ;  and  upon  reading,  for  the  defendants,  a 
(raott  read,       grant,  dated  the  eighth  of  Aprils  in  the  fixth  year  of  James  the 

Firft%  to  Philips  and  Moore  ;  a  copy  of  an  indenture,  enrolled  in 
chancery,  dated  the  eleventh  o£  May^  in  the  fixth  year  of  the 
faid  JameSf  from  Phillips  and  Moore  to  G.  Rively  j  an  indenturci 
dated  the  eleventh  of  ^nV,  in  the  eighth  of  the  faid  king,  be- 
tween Sir  Wtlliam  Eure  and  Sir  JobnGibfon  ;  another  indentttreii 
tripartite,  dated  the  twenty-nmth  of  March  1650,  between 
&r  John  Gibfon  and  his  wife,  G.  Grange^  is^c. ;  and  feveral  other 
indentures,  depofitions,  and  receipu  ;  and  on  foil  debate,  and 
cofifideration  of  the  premifes  thereon  had  ; 

•i«i  uMi  A-r^w       The  Court  ordered  the  bill  to  be  abfolutely  difmified,  with 

Tliebill  dirmir-        ^i  iriirt 

led  will)  Goas.    cofts  to  be  t^xed  (or  the  defendants. 

T.  Parker. 
£.  Clxvs. 
H.  Legge. 

$•  S.  SUTT^^. 


r 

Taiw.  Twiif,  Rock  agcnnjt  Merrick. 

a6.  Gio.  a. 

Somerfetjhire^  Ztbjune  1752. 

The  Ticar  of  ^HE  vicar  of  Murlineb^  in  the  county  of  Somerfet^  claimed  all 
^i«r&^in&.  1  fmall  tithes  from  Lady  Day  1748,  particularly  the  tithes 
db^^  the  ^  ^^^^  *^^^'*  calves,  (beep,  wool,  milk,  and  hay. 

tithea  of  oow«,  calves,  wool,  milk,  llieep,  and  hay,  in  kind. 

The  defendant  The  defendant  admitted,  that  in  1748  he  occupied,  in  the  faid 
infifti  on  fcver^  pariih,f€ veral  dofes  of  meadow  ground,  containing  fourteen  acres, 
the  tiUietof"      <*^^^«  J^^^l  ^*^"*  of  fourteen  pounds  5  and  he  named  theclofcs 

in  his  anfwer}  and  that  he  alfo  occupied  feveral  other  acres  in  the 
following  years  ;  but  he  infifted,  that  the  fdlowing  modufes  h^i 

been  immcmorially  paid  to  the  vicar  in  lieu  of  the  feveral  tithe- 

•     able 
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able  matters  following,  that  is  to  fay,  for  every  milch  cow  depaf-         Rock 

tured  in  the  parilh,  threepence  j  for  every  heifer  at  her  firft         *^l^'"P 

calving,  twopence,  in  lieu  of  the  tithe  of  their  milk  ;  for  every     Mi»«icic.  ^ 

colt,  twopence,  unlefs  fold  within  a  year  after  it  was  foaled,  in  ?*^  *"^  **^'' 

which  cafe  the  tenth  ihilling  of  the  price  was  due  for  tithe  \  that        ' 

the  owners  and  occupiers  of  the  faid  fourteen  ^crcs  of  meadow  <^°'"» 

ground  had  ufed  and  ought  to  pay  to  the  vicar  for  the  time  bay, 

being,  twopence  an  acre  yearly,  and  no  more,  in  lieu  of  the  tithe 

of  all  grafs  made  into  hay  thereon  ;  that  for  &)uth  Clofe  the 

plaintiff  was  entitled  to  tithes  in  kind,  or  to  one  (hilling  each  acre, 

at  his  option  \  that  by  like  cuHom  the  tithe  of  calyes  was  paid,  calrett 

v/z,  if  any  occupier  had  but  feven  calves,  the  vicar  took  the 

feventh  in  courfe  as  it  fell,  if  each  lived  to  be  feven  weeks  old  ; 

and  where  there  were  eight,  nine,  or  ten  calves,  the  vicar  took 

the  eighth,  ninth,  or  tenth  calf  in  courfe  as  it  fell,  when  kscn 

weeks  old  \  but  in  cafe  there  were  not  feven  calves,  then  the 

vicar  was  entitled  to  one  penny  each  calf,  and  no  more  ;  and  (o 

in  like  manner  when  there  were  more  than  ten,  and  not  above 

twenty  dilves  *,  that  by  the  like  cuftom,  iixpence  yearly,  and  no  Eafitr  offenngt. 

more,  was  due  ffom  each  parifhioner  for  an  Eafier  offerings  and 

the  tithe  of  eggs  and  garden  fluff* ;  that  all  the  faid  modufes  were 

<due  and  payable  at*  Eafter  yearly,  and  had  been  received  and 

accepted  by  all  former  vicars  for  time  beyond  memory ;  and 

that  all    other   vicarial   tithes   the    plaint  iff"  was   entitled    to 

in    kind.     And    he    fet  forth  the   feveral   titheable    matters 

and  things  he  had  in  the  faid  years  ;  and  faid,  that  he  had  paid 

the  plaintiff*  the  feveral  modufes  until  1750,  when  he  refufed  any 

longer  to  accept  of  the  fame,  and  infifted  on  having  his  tithes 

in  kind. 

The  plaintiff* replied;  the  defendants  rejoined  ;  and  witnefTes 
were  examined  on  both  fides  \  and  upon  hearing  counfel  \  and 
reading  the  proofs  in  the  caufe  ; 

The  Court  ordered  the  bill,  as  to  the  tithes  of  milk,  calves  The  modu^ix  at 
when  under  feven  in  number,  colts,  garden  fluff*,  eggs,  hay  to  cows,  heifers, 
arifing  on  the  fourteen  acres  of  meadow  ground,  and  Ealier  ?!jr*J^!!*"^"" 

.0  ,       ,.-    .^  .  o  '  y         der  feven,  colts, 

offerings,  to  be  difmilled.  ga^en     Auff, 

eggs,  and  hay, 
eaabUOied. 

And  the  plaintiff*  waiving  any  account  touching  the  tithe  of  The  demand  as 
wool  fhorn  by  the  defendant  in  17505  and  alfo  waiving  any  to  w<)ol,  <cc. 
account  touching  the  tithe  of  calves  in  that  year  \  ^'^^'  * 

The  Court  alfo  ordered  the  bill  with  refpeft  to  the  matters  The  bill  difir.if- 

fo  waived,  and  all  other  demands  therein  mentioned,  to  be  like-  ^^    without 

wife  difmifTed  ;  and  that  fuch  feveral  difmiflions  be,  by  the  ^ 
confent  of  9II  parties,  without  cofls. . 


Vol.  II.  Hh  Rick 


\} 
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Mich.    TfRM.  RiCE    agaiufi    MaNNING. 

26.  Gxo.  2* 

Norfolk,  1 2th  December  1 750. 

The  naor   of  *TrHE  rciXor  of  Foul/ham,  in  the  county  o{ Norfolk,  claimed  all 
F^uipnmirxNor"     ^    tithcs,  both  great  and  imallj  oblations^  obventions,  and 
J^k    claims  the  Eafler  ofTerinfirs,  arifing  therein. 

great  and  fmaU        ^  5^6 

tiihes  in  kind. 

See  Rice  v.  Benfley,  pofl.   14th  December  1752. 

The   defendant       The  defendant  Manning  admitted,  that  he  had  cut  grafs  from 

Mafirwg    fays,  off  the  headlands  of  his  lands,  and  made  the  fame  into  hay,  the 

due  for  eraft  cm  ^'^^^  whcreof  he   did  not  fet    Out,  or  make   any  fatisBiftion 

on    the    head-  for,  becaufe  no  tithes  were  due  or  payable  by  law  for  fndi 

lands  J  grafs,  the  quantity  being   fo  i  neon  fid  erable,  and  becaufe  the 

;       plairwkiff  had  often  refufed  to  fetch  the  iame  away  when  duly  fet 

anJ  that  he  fwt  out,^and  had  notice  fo  to  do.     He  alfo  admitted,  that  he  had 

out  the  tithes  of  growing  on  part  of  his  lands  two  crops  of  clover  j  and  hefaid, 

cond   crops   of  ^^^^*  ^^^  ^^^  ^"^  ^"^  made  the  fame  into  hay,  and  had  fet  out  the 

clover,  but  that  tithe  of  the  firf^  crop  y  and  that  the  plaintiff  had  taken  the 

the  reaor  ncg-  fame  away  ;  and  that  he  had  alfo  fet  out  the  tithe  of  the  fecond 

lifted  to   take  ^^^^  ^f  ^ j^g  ^^jj  clovcr,  and  given  the  plaintiff  notice  thereof; 

7cm  away.       ^^^  ^^^^  ^^  j^^^  neglefted  to  take  the  tithe  fo  fet  out  away ; 

and  that  his  cattle  had  eat  the  fame. 

The  defendant  The  defendant  Gaunt  faid,  that  in  1 746  he  had  growing  on 
GuuHt  fays,  the  part  of  his  lands  barley,  which  he  had  mowed,  and  that  he  had 

tofl'^chHift^iU^^^^  ^^^^y  ^^^  °"^  ^^^^  ^^^^^^  thereof-,  but  that  the  plaintiff  feeing  the 
of  barity.  f^me  fo  fct  oiit  had  ordered  his  tithing-man  not  to  fetch  the  fame 

away,  and  it  had  rotted  on  the  grqund. 

The  defendants  The  Other  defendants  infifted,  that  no  tithes  in  kind  hadcTcr 
f^y,  inatin  1743  been  paid  or  taken  for  turnips,  milk,  calves,  wool,  lambs,  or 
^^^^  ^^^or  com.  ngif^ment  of  barren  and  unprofitable  cattle  ;  but  that  the  fol- 
tliem  *^f  T  ^th-  ^°^^'"g  compofitions  had  been  paid  and  accepted  by  the  refers 
t.t'ics  of  turnips  j  in  lieu  thereof,  Tl^  Lammas  yearly,  or  fo  foon  after  as  demanded, 
niiik,  caves,  viz.  two  (hillings  an  acre  for  turnips  growing,  and  one  fliilliog 
wooi,iamb»,  and  an  acre  for  all  feeding  land,  in  lieu  of  all  tithes  of  milk,  calves, 
h^H^ir^^    ?"/  wool,  lambs,,  and  aeiftment  of  barren  and  unprofitable  canlc, 

.  naa  continutd  to     ,    ,   '-.,  /  «,         ,  *«fT»^»^y» 

receive  the  fu'ms  deducting  thercout,  by  the  name  of  U?e  Horfe  Paflure^  two 
until  Lawtmat  fliiHings  a-piece  for  evtry  horfe-bcilt  kept  by  the  occopiffs 
i747»  «nd  had  of  fuch  lands  refpc^llvcly  for  tilling  their  arable  land«  in 
not  Riven  them  ^he  faid  parifli,   the  pUintiff   being  entitled  to  the  tithe  of 

noice.ofhi»  m-      ,,  •  1    1.  .         •  ?       •  j-       1         r       *u-. 

unrion  to  take  ^^'  corn,  gram,  and  hay  tnerem  ;  that  immediately  attcr  the 

ti'hes   in  km*  plaintiff  bccarnc  redor,  and  before  any  thing  confiderable  had 

bcforctiiefiraof' become  due  to  him,  he  entered  into  an  agreement  with  the 

-ri/^  1747-      parifliioners  in  general  to  accept,  and  they  agreed  to  pay  the 

faid  compoGtion  \  and  that  the  fame  had  been  accepted  until 

Lammas  T747,  ^^  which  time  hp  refufed  to  take  the  fame,unlcfs 

they  inrould  alfo  pay  him  five  fliillings  a  cow  for  the  tithes  of  milk 

and 
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and  calves  (  and  tlierefore  they  infifted,  that  as  the  plaintiff*  did        Rics 
not  give  them  proper  notice  that  he  intended  to  break  through     y^^^ 
the  faid  compofitions,  he  is  not  entitled  to  tithes  in  kind  for 
the  fame  until  after  the  firft  of  Auguji  1747* 

By  an  order  made  on  the  twenty-firft  of  Fehruary  17491  the  Therefor  coa- 
defendants  were  ordered  to  pay  to  the  plaintiff*  the  feveral  fumsf  ^om  touke  it. 
of  nttoncy  therein  mentioned  for  the  tithes  of  their  turnips,  aftef  ^^^  ^  *"* 
the  rate  of  two  (hillings  for  every  acre  of  fuch  turnips,  the 
plaintifi^having  offered  to  accept  the  fame  without  cofts  ;  which 
the  defendants  agreed  to.    The  plaintiff  amended  his  bill,  and, 
purfuant  to  the  faid  order,  ftruck  out  his  demand  therein  for 
tithe  of  turnips. 

The  plaintiff  replied;  the  defendants  rejoined ;  andwitneffes  ThecridencB 
were  examined  on  both  fides  \  and  upon  hearing  counfel ;  and  ^ 
reading  fevefal  depofitions  on  both  (Ides  ;  feveral  receipts  § 
and  the  defendants  anfwers  1  and  on  offering  to  read  an  entry  in  ^ 

the  tithing-book  of  the  former  Tt&or  of  the  parifh  of  the  faid 
eompofition,  and  the  fame  being  objefted  to  by  the  defendant's 
counfel,  and  the  objeAion,  09  hearing  the  plaintift'^s  counfel 
thereon,  allowed  as  to  the  faid  entry  ;  and  on  reading  feveral 
entries  in  the  tithing-book  of  the  faid  reftor,  viz.  an  entry  in 
the  thirty-fourth  folio  17 19,  Robtrt  Brightwelts  tithes,  received 
more  for  wool  and  offerings,  fix  fliillings  \  and  in  other  folios ; 
of  R.  Nealf  for  tithe  of  wool  and  lamb,  ten  (hillings;  for  ditto, 
two  (hillings,  twenty-four  acres  of  feeding-lands,  caUed  Ripps  : 
one  (hilling  and  fourpen^e  for  eighteen  acres,  called  Chapman* s  ; 
eighteen  killings  for  wool  and  lamb ;  and  many  other  entries 
for  wool  and  lamb,  and  for  fowls,  and  for  feeding  lands ; 
and  upon  reading  the  further  anfwer  ;  a  decree  in  a  caufe  of 
jithill  V.  Chapman^  of  Hilary  Term,  in  the  tenth  year  of 
William  the  Third  \  and  another  decree  in  the  fame  caufe,  in 
Trinity  Term,  in  the  thirteenth  year  of  the  faid  king,  and 
in  Michaelmas  Term  following  ;  and  on  a  long  debate  of  the 
naatter  \ 

The  Court  declared,  the  plaintiff  was  bylaw  entitled  to  the  The  tjthe  hay  of 
tithe  hay  of  the  grafs  growing  on  the  headlands  in  the  parilli :  *^®     beadUndi 
but  he  having  waived  his  demand  againft  the  defendant  Afati'  "•*^~* 
mngt  it  was  ordered,  that  the  bill,  as  to  the  demand  of  tithe  of 
the  defendant  Mannings  headlands,  and  alfo  as  to  the  tithe  of 
2iit  apples,  be  difmiffed  with  co(b« 

• 

Th£  Court  alfo  ordered  the  bill  to  be  difmiffed  as  to  the  The  bai  diffDir- 
.plaintiff^s  demand  of  tithes  of  the  defendant  Gaun^s  barley  ^^  ••  to  tiuie 
growing  in  the  Three  Acre  Cltfe  for  1 746.  '^^'^J^- 

Thb  Court  Ukewife  ordered  the  hill  to  be  difmlfled  as  to  the  The  bni  difm-f. 

plaintiff^s  demand  for    milk  and  calves  in  kind  to  Lammas  ^^  ^  ^^  ^^^ 

Hha  jp^^  and  cahre.. 
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Ric«         Day   1747,  but  without  prejudice  to  his  demand  from  that 

aiainfl  time. 

MANNXNa. 

Eafter  oflfeiings  ^HE  CoURT  further  ordcrcd  thc  defendant  Cajton  to  account 
decreed.  £^j.  j^jg  £/7/7^r  offerings  for  himfelf  and  family,  but  without  cods ; 

Tccd  ^°"*^  "**'  ^^^  defendant  J.  Tarham  and  5.  Cajlon  to  accT)unt  ibr  thc  tithe 
?[th    f     d       °^  honey  to  Lammas  Day  1747  ;  the  defendants  Manning  m\ 
•  jdecrccd,^*'  *"*  Others  to  fcverally  account  for  the  tithe  of  their  garden  ftuff  and. 

fruit  to  Lammas  Day  1747  (except  for  the  tithes  of  Maufm^t 
apples  as  aforefaid).  v 

\    T'he   tithes  of      The  CouRTalfo  Ordered  4^/7»«i/i^  to  account  for  the  Value  of 

cto  T  V^eed^    ^^^  '^^'^^  ^^  ^^^  ^^^  crops  of  clover  which  he  had  growing  on  thc 

lands  in  1746. 

^e   tithes  of      The  Court  alfo  ordered  Manning  and  R*  Seaman  to  account 
wool  and  Umb  f^^  ^j^^  tithes  of  their  wool  and  lambs  to  Lammas  Day  1 747  ;  thc 
*^*  defendants  Tarham  and  ^.  Col/i/on  for  their  tithes  of  lambs  and 

wool  during  the  time  they  had  the  fame. 

The  tithet  of  The  Court  alfo  Ordered  all  the  defendants  to  account  for  the 
milk  and  agift.  thhcs  of  their  milk,  calves,  and  a'giftment  to  Lammas  Day  1747, 
according  ^o^^the  "P^^^  ^^^  foot,.and  according  to  the  faid  compofition,  viz.  after 
compoficion.        the  rate  of  one  {hilling  an  acre  for  the  meadow  and  pafture  lands 

by  them  held  in  the  laid  parifh,  or  the  titheable  places  thereof, 
at  the  rent  of  ten  fhillings  an  acre,  or  under ;  and  after  the  rate 
of  two  (hillings  in  the  pound  for  all  fuch  lands  by  them  refpeft- 
ivcly  held  within  the  faid  parifh  at  above  the  rent  of  ten  ihiUings 
an  acre,  in  proportion  to  the  refpeftive  rent  thereof,  but  without 
any  dedu^ion  thereout  for  hcrfe  pajlure^  as  infii^ed  on  by  thc 
defendants  in  their  anfwer,  with  cofts  to  tliis  time.  Further 
directions  to  be  refervcd  till  after  the  report. 


Htla«tT«im^u^  Harpur  agabijl  Salt. 

X4.X3EOW  a.'^Jip  • 

'     -    t    ^  Sfaffard/birei  20th  February  I'j^o, 

Th^  jmpf^ai.  TPHE  impropriator  ol  Aljlonjieldy  in  the  county  oi  Stajforiy 
XQvoijiift<Mfe/d,  ^  claimed  the  tithes  of  ail  corn,  grain,  hay,  wool,  and  laiiibsi 
in  Staffirdflire,  yearly  growiug,  &c.  within  the  manor  of  Over  Elkjlone^  other- 
^fiT^  ?and!  "^^^^  ^^^  Elkfloney  in  the  faid  parifh  ;  and  ftated,  that  his 
vSthi«^.the  ma-  anccftors  and  their  Icffees  had  been  in  pofleflion  of  thc  faid 
Tiorifit'£iAficM€,  reClory  one  hundred  and  fixty  years  and  upwards  ;  that  during 
in  the  faid  pa-  all  that  time  they, and  particularly  his  grandfather,  had  received, 
"^*  for  forty  years  together,  and  upwards,  all  the  aforefaid  tithes 

arifing  on  all  the  lands  in  Upper  Elkfione^  or  money  in  lieu 
thereof,  as  a  temporary  compolitlon  ;  and  that  the  defendants 
had  now  refufed  to  pay  the  faid  tithes. 

The 
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The  defendants  denied  that  the  plaintifFwas,  to  their  know*      Harfuk 
ledge,  fcifed  in  fee  of  the   reftory,   or  that  he. had  any  title        «^«"!^ 
to*  the  tithes  of  the  parifb,  or  that  the  owners  of  the  reftory  ^,  ^aV'a   . 

...  .  11        *^  •    V         1.  •  1   J  •        1        •  t    "^    ^"*  defendants 

bad  immemorially  received,  or  been  entitled  to  receive  the  tithes  fay,  that  thcrcc. 
of  all  corn,  grain,  hay,  wool,  and  lambs,  except  as  after«  tory was  iormcr- 
mentioned  ;  or  that  the  plaintiff  is  entitled  to  the  tithes  arifing  ^y  P'*"®*  <>^*''« 
on  all  or  any  of  the  lands  in  the  manor  of  Over  Elk/ione,  other-  DJf*^^^  ^[ 
wife  Upper  Elhftone^  in  the  faid  parifh,  or  that  the  tithes  of  thofe  Cumherm*€r,  in 
lands  belonged  to  the  faid  reftory  ;  for  that  the  faid  reftory  was  Chfftkrg  }  and 
formerly  J>arcel  of  the  poffeflions  of  the  abbot  and  convent  of  *^*  '"•"of  P*f' 
Cumbermeer^  in  Che/birey  and  the  faid  manor  parcel  of  the  priory  ^^  ^\J^  f "' 
Trentbam,  m  Siaffordjbtre.  i„  stcff^dfiin  5 

The  defendants  Salt  and  others  faid,   that  they  had  been  ||JJ'  ^^^  '^ 
tenants  to  the  defendants  W,  Goulds  Thomas  Cooke^  and  Samuel    jj^cel  °of  ^Oic 
Wejlffttf  for  many  years  paft,   and  had  peaceably  enjoyed  and  manor  i 
quietly  poflefled  the  feveral  mefluages,  lands,  and  tithes  arifing 
thereon,  fituate  in  the  faid  manor  }  and  infifted,  that  as  the  faid 
meiTuages  and  lands  were  part  of  ten  mefiuages  after  mentioned 
to  be  granted  by  Edward  the  Sixth  to  Sir   W,  Herbert^  Knt. 
the  tithes  thereof  were  part  of  the  pofTeiSons  oiTreniham  Priory; 
and  having  been  granted  to  the  faid  priory  before  the  council  of  that  the  manor 
Lateran  had  either  never  belonged  to  the  faid  reftory,  or  were  *>«|onged  to  the 
held  by»  the  priors  difcharged  by  bull  or  real  compofition  of  all  I*>«7  |>«fore  the 
tithes;  that  fuch  exemption  continued  after  the  diffolution  of  raU'^and  waa 
the  faid  priory ;  and  that  no  tithes  had  been  paid  for  the  fame  either   no  part 
fince  fuch  diffolution.    The  anfwer  then  further  flated,  that  o^  the    rcao. 
Edward  the  Sixth  being  feifed  and  poflefled  of  the  faid  manor,  ^'   ^*  ''  ^» 
and  of  ten  mefluages,  lands,  and  tithes,  within  the  faid  manor,  ^'titheVb  '^hc 
did,  by  letters  patent  dated  the  feventh  of  JIftfy,  in  the  fourth  faidcouitca; 
year  of  his  reign,  grant  to  Sir  W.  Herherty  his  heirs  and  ailigns,  that   the    iai4 
"  all  thofe  ten  meffuages  and  tenements,  and  all  lands,  meadows,  ""nor  m<I  f^- 
"  paftures,  pafture  grounds,  commons, and  other  hereditaments  crown"*t^ **** 
'<  whatibever,  thereto  belonging,  then  or  then  late  in  the  tenure  free  i 
*^  of  J.  Salt  and  others,  fituate  in  Ellfioncj  in  the  parifh  of  that  the  crown 
"  Alftonfieldj  and  all  that  the  court  leet  or  inew  cf  frankpledge^  snnted  the  faid 
•«  and  every  thing  thereto  belonging,  then  lately  belonging  to  JJJJJ!!J^J^.  ^^^' 
"  the  priory  of  Trentham,  then  lately  difiblved,  and  parcel  of  to  Sir  fr,  Herl 
**  the  pofieiEons  thereof,  fo  fully,  freely,  and  perfeftly  held  and*  hrt,  to  hold  of 
"  come  to  the  faid  Edward  the  Sixth  or  Henry  the  Eighth^  by  *«    m«nor   of 
*«  what  right  or  title  foevcr,  to  hold  the  fame  of  the  faid  ^'-^  Gremmh, 
*♦  King  Edward  the  Sixth  as  of  his  manor  of  Ea/l  Greenwich^  in  a-year   to  *the 
'*  Kenty  by  fealty  only,  in  free  focage,  and  to  pzf  yearly  to  him,  crown  } 
*'  his  heirs  and  fucceflbrs,  twenty  killings  at  Michaelmas  for  all 
"  fervices  due,  &c«  ^''  and  therefore,  that  it  was  the  intention  that    the   faid 
of  the  faid  grant  that  the  ten  meffuages  with  the  appurtenances  »os.  a- year  hare 
fo  granted  to  the  faid  Sir  JVilliam  fhould  be  difcharged  from  the  **?"    regularly 
demand  of  all  tithes ;  and  they  infifled,  that  the  faid  lands  were  ^     ' 
exempted  from  any  payment,  except  the  payment  of  the  faid 

H  h  3  twenty 
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Harpvb       twenty  (hillings  a-year.    The  defendants  further  ftated,  that 

^g^i»ft        they,  their  fathers,  and  their  grandfathers,  had  occupied  the 

faid  ten  meflliages,  with  their  appurtenances,  for  fii^ty  years  and 

upwards,    by  mefne  conveyances  from  the  faid   Sir  WJliom 

Herbert ;  and  that  the  faid  yearly  fum  of  twenty  ihiUiijgs  had 

that  the  plaintiff  been  duly  paid  to  thofe  who  were  legally  entitled  thereto.  They 

it   endtied  '  to  gifo  ftated,  that  the  plaintiflTs  grandfather  and  father  had  been, 

S^uXs'u!^'!^  ^^^  many  years,  owners  of  the  rcftory  of  Jljlonfiildj  and  as  fach 

ferent  parts  of  were  entitled  to  the  tithe  of  com,  and  to  half  the  tithe  of  hay  in 

Che  p«r:(h  }        fome  parts  of  the  faid  parifh,  and  to  certain  compoiitions  for  the 

fame  in  other  parts  thereof,  and  to  neither  the  one  or  other  in 

other  parts  of  the  parifh  ;  and  they  denied  that  the  plaintiff,  or 

any  one  for  him,  till  January  1740,  had  ever  requeftcd  them  to 

give  ah  ?.ccount  of  the  tithes  claimed  by  the  bill,  or  to  make  any 

but   that    the  iatisfa£lion  for  them ;  and  they  infifted,  that  they  were  not 

Jands  they  bold  bound  to  fet  out  any  account  thereof,  as  they  conceived  the 

are  tithe  t*ee.      plaintiff  was  not  entitled  to  the  fame ;  but  that  if  he  was,  thej 

fubmitted  to  be  examined  upon  interrogatories* 

The  grant  of  The  plaintiff  replied ;  the  defendants  rejoined  }  and  witnefles 
^  rcftwy  from  ^^g^^  examined  on  both  fides  j  and  upon  hearing  counfcl  on  both 
^'%  j^ply  fides  ;  and  reading  a  grant  froria  ^een  Elizabeth  to  J,  Harpur^ 
read.  dated  the  feventeenth  of  July^   in  the  forty-firft  ypar  of  her 

reign,  of  the  faid  reftory  and  parfonagc  of  Alftonfield^  with  the 
appurtenances  ;  feveral  proofs  in  the  caufe  \  and  upon  full 
debate  of  the  matter  ; 

The  t:the8  of  The  Co^trt  ordered  the  defendants  to  account  with  the 
^^,.n  ""T*^  ^5  plaintiff  for  the  values  of  the  tithes  of  the  feveral  matters  and 

Elkflcne  decreed   *,  .  t.»  i_  ^t        t     j        •/•  •  •  ^1. 

to  the  reaor  of  ^^'"g^  which  they  had  arifing,  growmg,  or  renewmg  on  the 
jiifieijit'd^  with  feveral  lands  by  them  refpe^tively  occupied  in  Over  ElkJloHtt 
«ofts.  other  wife   Uppir  Rlkflme^  aforefaid,  and  the  titheabk  places 

thereof,  during  the  time  demanded  by  the  billj;  together  with 

cofts  to  be  taxed* 


The  deputy  made  his  report,  dated  the  fixteenth  of  Mari^ 
1752 ;  and  on  the  twenty- fifth  of  April  the  faid  report  was 
ratified  and  confirmed* 

T.  Parker* 

E.  Clivb. 

H*  Legge. 

S.  S.  Smtthe* 


HlLAXTTElIf 

24.  Geo.  ft* 


Hatfield  againfi  RawLing* 

Hertford/hire  J  2  $tb  February  i^^o. 
The  imptoprfa.  i-pHEbill  ftated,  that  the  plaintiff,  as  reftor  of  Zi%,  in  the 

oT'^^!//  ^IS  ^^""^y  ^^  Hertford,  had  been,  for  twenty^ght  years  hft 

htrtf^sfiilt^  "  paftjfcifed,  in  his  ii^w^/i^ff/j/jft/,  of  the  faid  rcftory,  with  atttlw 

daiim  Uie  great  and  fmall  titles  of  tb^  parifli  } 

demefne 
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demefne lands,  glebe  lands,  tithes,  oblations,  and  profits  thereto  »  Hatfield 
appertaining,  and  was  entitled  to  receive  all  tithes,  both  great      ^  ^^'^ 
and  fmall,  arifing  therein  ;  that  the  pariihes  of  Z.i7/^'  and  Offley 
being  contiguous,  and  feveral  inclofures  having,  many  years  fince,  *"      Trxiofinc 
been  made  in  thefaid  parifhes,  divers  parcels  of  land  in  Li//ey.  the  open  lands 
bad,  in  different  places,  been  inclofcd  with  other  lands  \nOfflcy  in  of  Li%,andthe 
one  and  the  fame  inclofure  ;  and  that  by  means  thereof,  the  *«*Jo»n«ng  pa"^ 
boundariesof  the  faidpariflies  had,  by  length  of  time  and  unity  b^j^'^'  **"* 
of  pofleffion,  been  loft,*  forgotten,  and  deftroyed  •,  that  there  eajhpanihwew 
.were  divers  other  parcels  of  land  in  the  cormrton  fields  of  Lilley^  included  in  tlie 
one  part  of  which  were,  and  time  immemorial  had  been,  reputed  ftmeinclofuns  j 
to  be  in  the  pariih  of  jL/V/p)',  and  the  other  part  in  the  pariih  of  that  the  tithes  of 
Offley  /  that  one  moiety  of  all  fuch  pieces  and  parcels  of  land  J***  .  ^^^^  ^^' 
had,  fpr  many  years  paft,  paid  tithe  in  kind,  or  certain  fums  of  p^a'rffli^ hive  been 
money  in  lieu  thereof,  to  the  rcftor  of  Lilley^  and  the  other  refpcftively 
moiety  to  the  pcrfons  entitled  to  the  tithes  of  Offley^  according  pa»d ; 
to  the  cuftom  of  tithing  therein  ;  that  two  acres  of  gUb$  land^  that  two  acres 
belonging  to  the  reftor  of  LiV/pjp,  had  been,  many  years  ago,  of  glebe  of  XiZ/y 
inclofed  with  a  parcel  of  ground,  called  Long  Hedges,  the  tithes  "^^   u^'^^^t 
of  which  had  been  paid  for  feveral  years  to  the  plaintiflF  by  iVr  G-  omey^      called 
fParburtorty   the  owner   of  the  greater  part   of  the  faid  Lofig  hong  HeJgei ; 
.  Hedges  ;  that  Sir  G.  Warburton  occupied  the  faid  two  acres  in 
unity   of  poiTefHon  with  his  own  lands  at  fourteen  ihillings 
a  year  until  the  year  1730  5  that  he  then  fold  his  eftate  to  C. 
Cavendijby  who  paid  the  plaintiff  the  rent  of  ten  ihillings  an 
acre  yearly  until  the  year  1738  ;  that  *C.  Cavendijh  fold  the 
iame  to  the   defendant  \    and    that  the  defendant    had   not 
paid  any  rent  to  the  plaintiff  for  the  fame,  but  had   pofi- 
tively  refufed    fo  to  do.    The  bill  then    fet  forth,   that  the 
feveral     pieces    of   land    therein    mentioned   lay  inclofed  in 
feveral  inclofures,  part  in  Lilley  and  part  in  Offley  \  that  they 
had,  for  many  years,  paid  tithes  in  kind,   according  to  the 
quantity   of  acres   reputed  to  be   in  each   parifh  j    that   the  and  that  the  de- 
defendant  WalVtSy  tenant  to  the  defendant  Rawlingy  had  feveral  ^^„"d*Si»^^fn! 
tithcable  matters  and  things  arifing  in  the  faid  parifh  of  Lilley^  ;^d//,i  held  lands 
particularly  the  pafturage  of  barren  and  unprofitable  cattle,  and  in  iMUy. 
iheep  which  had  lambed  in  Lilley^  and  been  ihorn  in  the  pariih  of 
Offley  \  and  prayed,  that  the  defendant  Wallis  might  account  for 
the  tithes  in  arrear,  and  the  rent  for  the  two  acres  of  glebe  land  \ 
and  that  the  defendant  Raw/ing  might  be  refbrained  from  pro« 
ceeding  at  law  againft  the  plaintiff  lor  what  he  might  pretend 
fhould  be  due  from  the  plaintiff  to  him^  as  mentioned  in  the  faid 
biU. 

The  plaintiff  amended  his  bill  by  ftViking  out  the  defendant  ^j^esout^J^^ 
Wallis,   who   had  abfconded,  and  become  a  bankrupt  ;  and  ^  troit^  f.e  ikii, 
fdcd  a  fuppl'emenial  billy  charging,  that   Rawlitigy  at   Michael-  ar.i  files  aj»/>- 
mas  1748,  had  entered  upon  all  the  lands  late  in  the  orru-  pi^^Mtal  m 
pation  of  Wallis^  and  had  ever  fince  been,  and  then  was  in  the  ^'^'"^  ^•^•^•'^^^f 
occupation  thereof,  as  well  asof  the  other  lands  ;  and,  afi^r 

H  h  4  Hating 
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HATrrviD     ftating  the  feveral  tithcable  matters  he  had  thereoDj  prayed,that 

^*V         he  might  have  the  benefit  of  all  and  fingular  the  matters  aforc- 

prayine^*    that  '^^^  >  ^"^  ^^^  ^*^  right  to  the  tithes  of  all  the  feveral  pieces  or 

Rami  fig      may  parcels  of  land  in  the  faid  bill  'mentioned- may  be  edabliflied  ; 

pay  the  arrears  $  and  the  defendant  be  decreed  to  account  and  pay  for  his  tithes. 

and     that     his 

r  ght  to  the  tithes  may  be  ei^ablUhed. 


JRMD/iiff  Aates 
the  feveral  lands 
Mrhtch  he  holds 
in  the  pari(h  of 
JJliy  and  elfe- 
where;  andad« 
mits  the  plain- 
tiff's  title  to 
^ome  part  of  the 
tithes,  but  de- 
nies it  as  to  o* 
therk. 


The  defendant  Rawlmg  faid,  that  he  was  lord  of  the  manor 
of  Lif/ey^  otherwife  Lindley^  and  of  the  mznoTS  of  Pu/tersdge  2Dd 
Huckwellburyy  in  the  county  of  Hertford  ;  that  the  faid  manors 
lie  together  in  the  pariftics  of  Ltlley  and  Offley^  in  HirtfordJbWty 
and  in  the  parifhes  of  Stopjley  and  Lutiofiy  in  Bedford/bire\  that 
he  was  alfb  owner  of  a  capital  meOuage  mv  maniion-houfei 
called  PuUeridge,  with  the  appurtenances,  in  the  parifh  of  OJIk}, 
and  of  a  confiderable  eftate  in  LU/ey^  Qffl^9  Huckweiibury^  Sti^jUjy 
^nd  Lutton  aforefaid  ;  that  he  purchafed  the  manors,  with  the 
greater  part  of  his  eftate,  about  ten  years  {ince,  to  him  and  his 
heirs,  of  Lord  Charles  Caven^fi  \  that  the  faid  eftates  formerly 
belonged  to  Thomas  Doecera^  deceafed,  and  afterwards  to  &r 
George  JVarburtotty  deceafed,  as  the  heir  of  the  faid  Thmas 
Doccera  \  that  he  was  likewife  owner  of  the  tithes  of  all  kind  of 
corn  and  grain  arifing  out  of  and  upon  all  thofe  arable  lands 
belonging  to  the  manors  of  Putteridg^zad  Huchvellbufytlymgia 
the  pariih  of  Ofieyy  formerly  in  the  occupation  ot  the  faid 
Doccera  (except  the  tithes  of  certain  arable  lands  and  leys  dif- 
perfed  in  the  common  fields  of  Ltlley  and  Offliy  aforefaid) ;  and  be 
fet  forth  the  quantities,  qualities,  and  values  of  his  lands, 
and  the  titheable  matters  he  had  thereon.  He  admitted  that  the 
plaintiff  was  entitled  to  receive  fome  part  of  the  faid  tithes, 
which  he  faid  he  was  willing  to  pay,  but  not  the  other 
part  ;  and  he  fet  forth  the  reafons  in  his  anfwer  why  he  did 
not  pay  the  fame. 

The  plaintiff  replied  ;  the  defendant  rejoined  ;  and  witnefles 
were  examined  on  both  iides  ;  and  upon  hearing  counfel  for  both 
parties  \ 

The  defendant       The  defendant's  counfel  objefted  to  the  plaintiflfs  proceeding 
fay»,tl.atthevi^  \^  jj^g   caufe,  for  Want  of  the  vicar  of  the  parifh  of  Offie] 


1  he  caufe 
heai  d. 


car 


of 


^^  being  made  a  party  thereto  ;  but  the  Court,  on  hearing  the 


hecn  a  party'^  plaintiff's  counfcl  in  anfwer,  over-ruled  the  objeftion. 

but  overruled. 


The 
read. 


evidence 


And  upon  reading  the  anfwers,  and  feveral  proofs  in  the 
caufe  \  a  paper  book  (marked  B  )  entitled  «  A  true  Copy  of  an 
«*  ancient  Field  Book  belonging  to  the  Town  of  Lilley  j"  feveral 
receipts  given  by  the  plaintiiFto  Lord  C.  Cavendi/b  \  a  particular 
of  Putteridge  cfute  1735  5  a  letter  for  paying  the  plaintiff  eight 
pounds,  nineteen  fhillings  ;  a  terrier,  produced  by  the  defendant, 
dated  the  fifteenth  of  ^pril  1 708,  of  the  lands,  tithes,  && 

belonging 
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belonging    to  Lillej^    figned    by  Ji  Banlu^  the  then  reftor,     Hatfield 
and  others  j  and  upon  hearing  what  could  be    alledged    by      ^  H**'*^ 
counfel ; 

The  Court  ordered  the  fuppUmental  bill 2ls  to  the  praying  an 
eftablifliment  of  the  plaintiff's  right  to  the  tithes  in  queilion, 
and  fo  much  of  the  original  2jaA  fuppUmental  bills  as  related  to  th^ 
demand  of  tithes  of  milk,  calves,  peafe,  vetches,  turnips,  and 
of  the  eight  poudds,  nineteen  fhillings  on  the  note  from  Rn^ 
How^  to  be  difmifled,  with  taxed  cofts  in  refpeA  therett; 
and  the  defendant  to  account  for  the  tithe  of  wood,  and  all  other 
the  great  and  fmall  tithes  demanded  by  the  faid  bills  in  refped 
of  all  the  lands  in  his  occupation,  alledged  by  the  faid  bills  to  lie 
in  the  parifli  of  Lillty ;  and  alfo  for  the  two  acres  of  glebe 
land  in  Long  Hedges^  after  the  rate  often  fhillings  an  acre  by  the 
year,  and  to  pay  cofts  to  this  time  with  refped  to  the  feveral 
matters  for  which  he  is  hereby  directed  to  account.  Further 
direfkions  to  be  referved  till  after  the  report. 


R>AWLlNO. 

ThebiJUdJfmif- 
Ted,  fo  <ar  at 
they  relate  lo 
the  tithef  of 
milk,  calve*, 
pcafe,  &C.  and 
<he  eftablitb. 
roent  of  ih^ 
plaintiffs  right  I 

Md  the  other 
tithesordeied  Co 
he  accounted 
for, 

panicQiariy  the 
tithe  bay  of  tb€ 
gUlt  Und, 


Gardiner  againjl  Cox. 

Oxford/hire^  2  ifi  November  1 7  5 1 . 

npHE  plaintiffs,  on  behalf  of  themfelves  and  all  the  owners 
-^  and  occupiers  of  lands  in  that  part  of  the  pariih  of  Adder-- 
hury,  in  the  county  of  Oxford,  called  Adderburj  Eqjl,  ftated,  that 
the  parifh  oiAdderbury  con  lifted  of  the  town  oi  Adder  bury  ^  and 
the  vills  and  chapelries  of  Sodicot,  Milton,  and  Bardford  {a)  ;  and 
that  the  town  of  Adderbury  was  divided  into  two  hamlets  or 
diftindl  tithings,  called  Adderbury  Eaji  and  Adderbury   Wiji  \ 


(tf)  In  Trinity  Term,  3.  Geo.  ». 
SomervUUt  the  former  vicar  of  Adder- 
tmry,  filed  his  bill  in  this  court  againft 
ff^at/on,  a  landholder  in  the  chapeury  of 
Barf^rd^  for  an  account  of  tithes  therein. 
The  defendant  infifted,  that  the  vicar 
was  not  entitled  to  all  the  tithes  of  the 
chapelryjor  to  any  thing  in  lieu  thereof; 
anci  claimed  a  right  to  a  third  part  of 
the  tithes  belonging  to  ten  yard  lands, 
feven  lands,  and  two  acres  in  Bar- 
ford^  which,  he  faid,  were  formerly 
parcel  of  the  poireflions  of  the  priory  of 
Chalfcombe^  and  had  been  vefted,  with 
the  tithes  thereof,  at  the  diifolution  of 
the  priory  by  the  31.  Hen.  8.  c.  13. 
in  the  crown,  and  had  come  to  him  by 
mcfne  conveyances  from  its  original 
grantee.  He  alfo  infilled,  that  no  tithes 
were  dne  for  a  parcel  of  land  called 
Baker* M  Lajt ;  that  certain  compofitions 
were  payable  for  the  Honejham  and  the 
Ford  \  that  no  tithes  were  due  for  the 
aftermath  of  AVtp  Clofe  \  that  the  vicar 
enjoyed  two  acres  mtbe  Chief  Mead»%u^ 
m  lieu  of  all  the  tithes  thereof ;  and 
that  the  fom^  owners  of  the  third 
part  of  the  tithe*  of  the  tco  yard  lands, 


feven  lands,  and  two  aeres,  ufed  to 
retain  the  whole  tithes  of  a  meadow 
called  the  Ham^  in  lieu  of  the  third  part 
of  the  tithcf  of  the  ten  yard  lands  and 
feven  lands ;  but  that  it  had  been 
agreed  between  him  and  the  vicar,  that 
the  vicar  ihould  take  two-thirds  of  the 
tithes  of  the  Ham^  and  that  he  fhould 
have  one-third  of  the  tithe  hay  in  the 
Open  FieUs.  Tub  Court,  on  reading 
the  endowment  of  the  vicarage,  dated 
the  ninth  of  July  1381  ;  a  confirmation 
thereof  dated  the  twentieth  of  Odober 
1397 ;  another  conBrmation  by  the 
Bijhop  of  Lincoln,  the  twenty-third  of 
January  1397  >  ^  llutute  made  16  & 
17.  Car.  I.  ;  two  deeds  of  the  twenty- 
feventh  of  May  and  the  ninth  of 
November  1658 ;  a  chirograph  of  a  fine 
pafled  in  the  tenth  year  of  ^eem  Anne  ; 
and  the  depofitions  in  the  caufe,  or- 
dered the  defendant  to  account  for  the 
tithes  of  Baier^t  Leytj  Honeyham'i^  the 
Burd^  the  Chief  Meadow,  the  Ham^  and 
the  Neto  Cl^e  \  and  difiniifcd  the  bill* 
fo  far  as  it  related  to  the  fetting  afide 
the  dcfcadut's  iaid  portion  of  tithes. 

that 


MtCH.   Txaat^ 
15.  Geo.  a. 


The  farmers  of 
lands  in  the 
townfhip  otAd- 
detbury  Eaflf  in 
Oxfordptirt^LTi^^ 

on  certain  wtom 
dufes 

SeeSomen'fllev. 
Wife,  ante,  263. 
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GAti>Twi«     that  in  Adderbury  Eaft  there  were  certain  ancient  unlndofcd 

mgainft         arable  fields  belonging  to  different  owners,  and  certain  ancient 

^^'         meadows,  called  Lot  Meadows;  that  by  an  ancient  cufiom,  for 

in     licu      of  time  immemorial  ufed  and  obfcrved  in  the  faid  hamlet,  the  Lmt 

the  lithe  hay  of  Jlf^adows  were  yearly  fet  out  and  allotted  to  the  feveral  occupiers 

ibwj  -^       '**  ^^  arable  lands  in  the  faid  common  fields,  according  to  the 

'  quantity  of  land  by  them  refpeftively  occupied   there,  to  be 

occupied  by  them  in  feveralty  ;  and  that  by  an  ancient  cnftoin, 

fogr  time  immemorial  ufed  and  obfcrved  within  the  faid  hamlet, 

every   occupier  of  land   in  the  faid  Lot  Meadoivs  (except  the 

,  Demefne  Lands  of  the  Bifbop  of  Wtnchejler)  had  yearly  and  every 

year,  on  the  feaft-day  of  Samt  Michael^  or  as  foon  after  as  law- 
fully demanded,  paid  to  the  vicar  a  modus  of  fixpence  by  the  yard 
land  for  every  yard  land  of  the  faid  Lot  Meadows^  each  prd 
land  containing  four  mens  math  for  a  day,  and  fo  in  proportion 
for  a  greater  or  lefs^quantity  fhan  a  yard  land,  after  the  rate  of 
one  penny  halfpenny  for  each  man^s  math  by  them  refpeftively 
occupied  for  and  in  lieu  of  the  tithe  of  hay  arifing  therefrom  and 
of  the  tithes  of  depafturagc  thereof  j  that  by  the  like  Cudom,  a  modus  of  three 
ttiiJkandcaWe  j  j^^lfpence  was  payable  for  every  milch  cow  kept  and  depafturcd 

therein,  in  lieu  of  the  tithes  of  calves  and  milk  ',  alfo  a  modus  oi 
of  barren  cows  j  one  penny  for  every  barren  cow,  for  and  in  lieu  of  the  tithe  of 
of  garden  ttuflf  j  the  depafturage  thereof ;  a  modus  of  one  penny  for  every  garden, 

in  lieu  of  the  tithes  of  all  titheable  matters  arifing  there* 
of  coits  J  from  ;  a  modus  of  one  penny  for  every  colt  dropped  in  the  faid 

andof  wooUnd  hamlet,  for  and  in  lieu  of  the  tithe  thereof;  that  by  a  like 
Iambi.  ancient  cuftom,  every  perfon  depafturing  any  number  of  ftccp 

under  fcven  in  the  faid  hamlet,  had  paid  yearly  to  the  vicar 
a  modus  of  one  penny  for  every  fhecp,  for  and  in  lieu,  &c.  of 
the  tithes  of  wool  and  lamb  arifing  from  or  yeaned  by  fuch 
iheep  ;  that  the  tithes  of  wool  and  lamb,  or  fome  ancient  modus 
payable  for  the  fame,  belpng  to  the  impropriator  of  the  faid 
parifh,  where  the  number  of  flieep  are  above  fix,  and  not 
exceeding  ten,  and  never  did  belong  to  thevicar  thereof  -,  that 
where  the  number  of  flieep  fo  depaClured  are  above  ten,  the 
like  rule  of  tithing  had  been  time  out  of  mind  obferved. 
The  bill  therefore  prayed,  that  the  defendant  might  anfwerthc 
premifes  ;  that  an  iflue  at  law  might  be  dire^cd  to  try  the 
validity  of  the  feveral  modufes^  if  the  fame  were  not  admitted  i 
and  that  the  fame  might  be  efiabliflied  by  the  decree  of  this 
court. 

The  vicardcftics  The  defendant  admitted,  that  by  an  ancient  cuftom  ufed  in  the 
the  cxiilence  of  f^^j^  hamlet,  the  Lot  Meadows  were  yearly  allotted  to  occupiers  of 
the  Cald  "town,  ^'^s^ble  lands  in  the  Common  Fields^  according  to  the  quantity  of 
fl^lp;  and  infifts  land  by  them  occupied  ;  but  denied  that  there  was  in  Adderburj 
on  tithe«  in  Eajl  any  fuch  modujes  cr  any  other  modufes  \  and  hc  fet  forth 
k.nd.  his  endowment  in  his  aufwcr^ 

TflK 
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The  Court,  upon. hearing  counfel  on  both  fides,  and  reading     Gardini^ 
ftveral.proofs,  and  upon  full  debate,  ordered  the  bill,  as  to  the  '      '*^'»*^ 
maiufes  in  lieu  of  the  tithes  of  wool  and  lamb,  to  be  difmiflTed  Ttae  bill  d'ifmif 
with  cofts  ;  the  validity  of  the  other  modufes  to  be  tried  at  law  fed  m   to-  tiie 
by  a  fpecial  jury ;  ax^d  further  directions  to  be  referved  till  after  mtJmjtsmViefa  oC 

the  tibial,  wool  and  lambs; 

and    the    other 
wtoitifei  ordered!  to  be  tri^  at  iaw. 

Smith  dff^»^  HuGGiNs,  '    Taxw.  T««t«, 

Ham^ire^  2^ih  June  175a. 

'TpHE  vicar  of  Akon^  with  the  chapelries  of  Hallhurn^  Benfteai^  The  vicarofy//. 

-■•    and  Kingjleyy  in  the  county  of  Hants^  annexed,  claimed  all  ^^•^^ii'*inpjhirt^ 

the  fmall  tithes  ariOng  therein,  particularly  the  tithes  of  hops.  ^illrf'^Fl/A'^^ 

the  dep^fturing  of  barren  and  unprofitable  cattle,  and  xnilch  ^en^e^d  '  ^Tnd 

cows,  KJMgfty  annex- 

. .        , ,  «  ^>   claims   the 

tithes  of  hops,  of  depafti^iog  bwren  cattle,  and  of  milch  cows. 

The  defendant  faid,  that  his  hops  had  been  gathered,  not  in  Th^  defendant 
aniy  garden,  but  from  arable  and  meadow  ground  ;  and  that  the  ^*y*»  <^c  his 
tithes  thereof  had  always  been  paid  to  the  impropriator.  He  ^^7*^^  ^" 
alfo  faid,  that  he  had  depaftured  on  his  lands  barren  and  unpro-  fj^^  ^^^  ^"J 
fitable  cattle^  and  milch  cows,  from  which  he  bad  milk,  but  that  tlie  '  tithes 
he  had  not  paid  to  the  plaintiff  any  tithes  in  kind  for  the  faid  (ii^refore  be. 
hops,  barren  cattle,  or  milk,  or  made  him  any  fatisfaftion  for  the  ^^  ^?  '***  '*"" 
fame^  becaufe  he  had  rcntec  of  the  leffee  of  the  dean  and  chapter  tiur^hl^J  ted 
of  fVinchefler^  the  impropriators  of  the  faid  rectories  and  chapel-  all  the  tithes  of 
ries,  all  the  tithes  of  his  faid  lands ;  and  he  infifted,  that  if  the  ^^^  ^^^  from 
plaintiff  claimed  the  fame,  he  ought  to  have  made  the  lefiees  ****  ^mpropria- 
and  the  impropriators  parties  to  his  bilK  He  alfo  faid,  that  his  Sayc'bwn^de 
snilch  cows  were  fed  on  his  paftures  in  Kipgflej^  but  always  a  partj  to  the 
mil|;:ed  in  the  parilh  o{  Headley  \  to  the  redor  of  which  parifh  ^''i; 
he  had  always  paid  his  tithe  milk,  *f***  ***«  ^ovr%^ 

'     *^     •  though    fed    in 

Xing/l^f  were  milked  in  Headleyf  and  the  tithe  paid  to  the  redor  there. 

The  plaintiff,  by  an  order  made  tb€  twenty- feventh  of  O^ober  Tl)evicar,byan 

1 749,  amended  his  bill,  and  thereby  ftated,  that  he,  as  vicar  as  f'nen*^^*     bill, 

aforefaid,  was,  by  ancient  endowment,  ufage,  or   otherwife,  foj^i^^ij^e"  ex- 

cntitlcd  to  all  fmall  tithes,  except  the  tithes  of  apples,  lambs,  cept  of  appUs^ 

wool,  mills,  and  pannage^^  ariiing  within  the  chapelries  of  Ben^  lam^i,      wool, 

Jlead  and  Kingjlej,  roill«.  and  P«>- 

nage^  in  Btnfitsd 
and  Kir^fiejf^ 

The  defendant,  by  his  anfwer,  faid,  that  he  knew  not  that  The   defendant 

the  plaintiff  was,  by  endowment,  entitled  to  the  tithes  of  the  <*«"»«\  ^^"^  ^»- 

faid  chapelries,  and  that  he  had  paid  the  fame  by  agreement  to  "j^*,"^^'***^ 
the  lefiee  of  the  impropriators*  ^'* 

The 


td,  decreed  with 
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fiiiiTif  The  plaintiff  replied;  the  defendant  rejoined  ;  and  witnefles 

mga'mfi        Were  examined  on  both  fides. 

HUGGINSU 

The  ob>edioo»  The  defendants  counfel  objeAed,  that  the  impropriators  of  the 
thAt  the  impro.  pariflb,  or  their  leffee  or  leflecs,  ought  to  have  been  made  parties 
MfeToMht  to  ^^^^^^°  '  which  objeftion,on  hearing  the  plaintiff's  counfeljwas 

have  been  par-   overruled. 
tiesy  oTernile$L 

The  evidence  And  upon  hearing  counfel,  and  reading  an  ancient  book  from 
*««*.  the  regiftry  of  the  B\fbopofWincheJier^  folio  172,  relating  to  the 

vicarage  oi  Alton^^xA  the  chapelries  thereunto  belonging ;  feveral 
depoiltions  and  receipts  for  fmali  tithes  arifing  within  the  cha- 
pelry  oi Kingjley^  and  particularly  for  liops  ;  and  on  long  debate 
of  the  matter  \ 

The  tidies,  ex-  The  Court  was  of  opiniony  that  the  plaintiff  was  entitled  to 
ccpt  thole  waiv-  ^^  ^^it  fmall  tithcs  in  the  faid  vicarage  of -r^//(?/i,  and  the  chapelries 

of  Haliburn,  Betiftead^  and  Kingjley^  except  the  tithes  of  apples, 
lambs,  wool,  mills,  and  pannage,  arifing  in  the  faid  chapelries  of 
Benjlead  and  Kitigjley  ^  and  ordered  the  defendant  to  account  for 
the  values  of  the  tithes  of  his  hops,  milk,  and  depafturage  on  the 
lands  in  the  faid  vicarage  and  chapelries  thereunto  belonging, 
with  cofts. 

,The  deputy  made  his  report,  dated  the  tenth  inAant  $ 
and  on  the  twentieth  oi  February  1753,  the  faid  report  was 
ratified  and  confirmed  with  fubfequent  cofls,  and  the  defendant 
ordered  to  pay  one  hundred  and  eleven  pounds^  reported  due  for 
his  tithes  and  coAs. 

*  B.  Lf  GGE. 

B.  Smtthc. 
B.  Adams. 

Tiiif.  Term,  Hilton  agahift  Heath. 

%^.  Gko.  2. 

Wiltjhire^  0.6tb  June  1752. 

The  impropria-  HP  HE  impropriator  of  Lyneham  claimed  all  tithes  in  the  villages 
tor  of  Lyntbamy  A  of  Lweham^  BradflocL  and  Clack  \  and  prayed  an  account 
|"f'f'"fi!!»  for  the  fame. 

hit  bill  for  a  oil- 

covery,  an  account*  ao<l  payment  of  tithes.— See  ante,  444.  447. 

The  defen<?ant  The  defendant  put  in  his  plea  and  anfwer,  and  by  {irotefta- 
anfwersby  pro-  tion,  not  acknowledging  or  confefling,  &c.  as  to  fo  much  of  the 
fhe*'^^a  c*r*  of  ^*^^  ^  prayed  a  difcovery  of  the  feveral  titheable  matters  and 
difcovery^"  and  things,  or  any  of  them,  which  had  grown  or  arifen  on  the  lands 
account;  and  premifcs  within  the  parifh  or  impropriate  reftory  otLjne* 

ham^  or  the  titheable  places  thereof,  at  anytime  before  and  unto 
Michaelmas  1 747,  or  the  quantities,  qualities,  or  values  thereof, 
or  apy  account  'or  fatisfa^ion  for   the  fame^  or  any  put 

thereof, 
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thereof,  did  plead  thereto  j  and  for  plea  said,    that  one      HitTow 
J.   HuihM  beirig    employed  and    duly  empowered    by    one       ,^*^ 
^^ry  W^/t^,  then  reputed  owner  and  improprlatrix  of  the  faid 
reftory  of  Lynebam,  and  the  tithes  thereto  belonging,  as  her  ^J^^'^^^l^^^ 
agent  or  fervant,  to  colleft  and  receive  for  her  ufe  the  tithes  ^"  y^.^  ^^\^e% 
and  dues  ariiing  from  the  faid  reAory,  and  to  let  the  fame,  and  with  the  a^nc 
receive  the  rents  and  compodtions  due  for  the  fame,  he,   the  of  the  former 
defendant,  about  the  feventeenrh  of  June  1736,  did  enter  into  «nd  prefem  im- 
an  agreement  with  the  faid  Hulbert  in  writing,  to  pay  annually  ^^w^and'thit 
feven  pounds,  ten  fhillings,  for  lus  tithes  of  corn  and  grafs,  the  plaintiff  had 
together  with  the  fmall  and  privy  tithes ;  that  he,  the  defendant,  not  given  notice 
renewed  the  faid  agreement  with  Hulbert  who  afted  as  the  to  determine  the 
plaintiflTs  agent  when  he  came  into  poffeffion  thereof;  and  »»<**P«"««i 
that  he  had  duly  paid  for  all  his  faid  tithes  according  to  that 
compofition,  and  had  continued  to  go  on  fo  yearly,  at  the  rate 
of  eieht  pounds  a-year  for  the  fame  ;  and  therefore  he  pleaded 
the  /aid  agreement  5  and  he  fet  forth  the  ^ands   he  occupied,  and,frtting  forth 
and  the  titheable  matters  that  arofc  thereon;  and  infiftcd,  J"*^^"f^^*^ 
that  he  ought  not  to  pay  them  in  kind,  the  faid  plaintiff  not  ]^^\i,yU.^ 
having  given  him  due  notice  that  he  would  no  longer  abide  by 
the  faid  agreement ;  and  he  tendered  the  four  pounds,  the  half- 
yearly  payment  then  due,  which  the  faid  Hulbert  refiifed  to  which  the  phln. 
accept,  declaring  that  he  would  not  abide  by  the  faid  compofi-  tiff  refufct   to 
tion.  *^^P^ 

The  plea  was  argued,  and  ordered  to  ftand  for  an  anfwer,  The  piaintiffoi^ 
but  without  liberty  to  the  plaintiff  to  take  exceptions  to  the  ^^\  ^^  *."'^^^»' 

fame.  the  pica  without 

exceptions. 

The  plaintiff  replied  to  the  plea  and  anfwer  ;  the  defendant  The  caufc 
rejoined  ;  and  witneffes  were  examined  on  both  fides,  fic^xd. 

The  Coort,  upon  hearing  counfel,  and  reading  the  feveral  xhe  bill  difmif- 
proo6  in  the  caufe,  and  the  feveral  agreements  and  receipts  for  fed. 
y.  Hu/bertj  particularly  mentioned  and  infifted  on  in  the  plea 
and  anfwer,  ordered  the  bill,  as  againft  the  defendant  Heath,  to 
be  difmiffed  with  cofts* 

£.  Clivb. 

S.  S.  Smtth£» 


Sneyd  azainji  Unwin.  Tein   TitM, 

Effex,  ^tbjune  1752. 

THEreftor  oiHenningham  Stile,  in  the  county  of  .^AP,ftated,  Hopi  ought  to 
that  the  defendant  was,  at  Lady  Day  1749,  in  poffeffion  of  ^  J^^^^c^*^ 

Broom  Leys,  which  then  was,  and  for  feveral  years  paft  had  been  f^^   \;xxiAt  **" 

pknted  with  hops  ;  that  he,  the  plaintiff,  hoped  he  would,  ftaiks,  and  then 

in  proper  form  and  manner,  as  by  law  he  ought,  have  plucked  the  tithes  thero- 

his  hops  from  the  ftalks  and  binds,  and  have  fet  out  the  tithe  ^  J*'  ^*  ^ 
thereof  by  weight  or  mcafure  after  they  were  fo  plucked  ;  and 

j^c  Sce«ate>4C4. 
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Sw«T»       he  fct  forth  the  cafe  of  the  defendant's  late  father  («),  and  prajed 

agamft        ^^  account  and  fatisfa£ttoh  for  the  faid  tithes. 
Unwin. 

The  defendant  anfvered  to  the  fame  effeA  Is  to  the  cnftom  of 
tithing  of  hops  as  his  father  had  done  in  the  formelr  cailfe. 

'I'he  CouR't*,upon  hearing  coUnfel,  and  reading  the  proo6in 
the  caufe,  declared,  that  the  method  of  tithing  of  hops  infixed 
on  by  the  defendant  in  his  aniwer,  is  not  the  legal  method 
of  tithing  of  hops  ;  but  that  they  ought  to  be  picked  and 
gathered  from  the  binds  or  ftalks  before  the  fame  aretitheablc  \ 
and  ordered  the  defendant  to  account  for  his  tithe  of  hops,  irith 

[a)  See  Sncyd  ^.  Un'vrin,  -ante,  page  403. 

Mich.   Txiil,  MoRDEN   a^atnft  KniGHT. 

Norfolk^  2pb  November  175a. 

Faggot  wood  'TpHE  rcftor  6f  the  pariflies  of  Cantley  and  Souihwooi^  in  Ikc 
and  bi  krts  made  '^  county  of  Noffolk^  claimed  the  tithes  of  top  wood  cat  from 
of  to|>wood  cut  pollard  trees  not  being  timber,  and  made  into  faggot  wood 

from  trees  of  a.   ^^j  ^jju^^^^ 
bo/e       twenty 

bcfwe  thf  mre  ^^^  defendant  faid,  that  he  was.  pofteflcd  of  a  farm  and  lands 
madc^  ^^lardj^  '^^  ^^^  ^**^  parifhcs,  and  had  cut  and  lopped  fcveral  oak  and 
are  not  litht able,  timber  trees,  part  whereof  he  burnt  m  his  family,  and  fold  the 

reft  ;  that  he  did  jQotfet  out  the  tithes  thereof  in  kind,  or  make 
any  fatisfaAion  for  the  fame,  becaufe  the  trees  from  which  the 
faid  wood  was  cut  Were  large  trees,  and  ufed  as  timber  in  the 
faid  county,  and  were  all  of  them  at  Icaft  above  the  growth  of 
twenty-five  years. 

The  Court  was  of  opinion,  "  that  the  faid  billets  and  fag* 
«'  gots  were  exempt  from  the  payment  of  tithes,  for  that  the 
<«  fame  were  cut  from  trees  of  above  the  growth  of  twenty  years 
*«  before  they  were  made  pollards  ;"  and  therefore  difmifledthc 
bHl|  without  cofts. 


Mich.    TraM,  JenKIKGS    againft   LeTT-IS. 

a6.  Cio.  a. 

Hertfirdjbvre^  llth  December  175a. 

The  Impropria.  TPHE  bill  ftatcd,  that  the  plaintiff,  for  five  years  paft,  had 
torof  J?«r/U»«;,  been  the  owner  and  impropriator  of  the  parifh-church  of 

in  Hetifwdfare^  Sarkway^  in  the  cotmty  of  Hertford^  and  was  entitled  to  the 
^"*'*^*i!l^  tithes  of  corn,  grain,  and  other  great  and  predial  tithes  in  kind, 
lying*to**thrt!  •'''^'^8  therein  i  that  the  defendant  iMtis  then  was  occupier  of 
pen  fifjfit,  and  Certain  arable  lands' thereinf  fituate  in  an  open  field  adjoining  to 
Smelly  pan  of  a  road  leading  from  RojSw  Fauimore^  and  fo  defcribes  the  boun- 
^^i/knjfiotk     daries  of  (he  field  i  that  the  faid  landSi  pr  great  part  thereof^ 

werci 


•i 


DURING  THE  REIGN  OF  GEORGE  TrfE  SECOND.  47^ 

were,  till  thirteen  years  ago,  heath  ground,  and  part  of  'Roy lion  J«nninci 
Heathy  which  was  ufed  hj  the  owners  of  lands,  or  ihcir  tenants^  lmt  ti 
for  the  depafturing  of  (hccp ;  that  for  thirteen  years  laft  paft, 
and  particularly  for  five  years  paft,  the  faid  arable  lands  had  been 
Ibwn  wkh  wheat,  barley,  oats,  rye,  hemp,  beans  and  other  grain, 
the  tenth  part  whereof  was  due  to  the  plaintiff  as  owner  and 
impropriator  of  the  faid  rcftory,  but  which  the  defendant  had 
rcfufed  to  fet  out  or  pay,  or  make  him  any  fatisfaftion  for. 
The  bill  therefore  prayed,  that  Lettis  might  fet  forth  the  quan- 
tities and  values  of  the  faid  tithes,  and  account  for  the  fame ; 
and  that  the  defendant  ij/it/rrr// might  fet  forth  the  claim>  right^ 
or  interefl  he  had,  if  any,  to  the  faid  tithes. 

The  defendant  Lettis  admitted,  that  the  plaintiff  was  owner  The  defendant 
and  impropriator  of  the  greater  part  of  thereftory;  and  faid,  ^f"  ^-"X**  ^t 
that  in  the  year  1728  his  father,  during  his  life-time,  had  rented  ***  <»c»P««  <»« 
of  /?.  Chefier  a  farm,  of  which  eighty-eight  acres  were  arable  ^l  ^f  *i*9i 
land^  laying  in  Barkway  Fields  and  one  hundred  and  thirteen  acres,  and  iino. 
acres  of  arable  and  thirty-two  acres  of  heath  grcfund  lay  in  thcr  parcel   of 
the  Open  Fields  that   he  alfo   rented  of  R.  Chejler  twenty-fix  |»«h»andof3» 
acres  more  of  arable  land,  of  which  nineteen  acres  and  a  half  f^hndim'^n 
lay  alfo  in  Bnrkway  Pield^  and  the  other  fix  and  -a  half  in  the  the    parilh    of 
field  mentioned  in  the  bill  ;  that  he,  the  defendant,  had  held  Rfiyjlon  j 
the   fame  fince  his  father's  death  ;  that  the  one  hundred  and 
fevcn  acres  and  a  half  in  Barkway  Fi^ld  are  in  the  pariOi  of 
Barkway  5  that  the  one  hundred  and  nineteen  acres  and  a  half 
of  arable,  and  the  thirty-two  acres  and  a  half  of  heath  land 
adjoining  thereto,  are  in  the  parifh  of  Royftoriy  and  that  the  reft 
of  the  faid   lands  fo   held  by  him  are  in  the  parifhes  of  Reed^ 
fThorfiild^   Aielborne^  and   Netfworih  ;  that   he  had   conftantly 
cither  fet  out  or  made  fatisfa£tion  for  the  tithes  of  the  one  hun- 
dred and  feven  acres  and  a  half  in  the  parifh  of  Barkway  to  the 
plaintiff,  or  to  thofe  claiming  under  him  ;  and  therefore  he 
conceived,  that  no  difcovery  or  payment  of  any  tithes  was  fought 
by  the  prcfcnt  bill  for  any  of  thofe  lands ;  that  the  one  hundred  that  they  never 
and  nineteen  acres  and  a  half  of  arable  land,  and  thethirty-two  ^*ve,  in  theme. 
•acrcs  of  heath,  arc,  he  believed,  by  fome  means  difchargcd  from  ""^^^  ^^  "*""• 
the   payment  of  tithes,  for  that  they  have  many  years,  fince  to'thc^mprcpri  * 
the  tithes  were  made  lay  fees,  about  two  hundred  years  ago,  siUrolBark-jMyi 
been  granted  to  the  owners  of  the  faid  lands  by  the  impropria- 
tors of  the  re^ory,  and  that  no  tithes  had  been  paid  for  the  fame 
in  the  memory  of  man  to  the  impropriators  of  Barkway  :  that 
although  the  original  means  or  foundation  of  fucii  difcbarge  or 
grant  might  be  loft  by  length  of  time,  yet  as  a  compofition  in  and  that  fuch 
lands,  or  other  fatisfafiion,  might  have  been  given  to  the  rcAor  uninterrupted 
before  the  diflblution  of  monafteries,  or  the  faid  tithes  might  ^'^^  p«vmcnr  i» 
have  been  alienated  for  a  valuable  confideration  by  thofe  under  yid^^^^Jj^*  »^* 
whom  the  plaintiff  claimed,  the  conftant  uninterrupted  non-  fajd  jand$    are 
payment  thereof  to  the  impropriators  of  the  rcftsry,  and  the  difchargtd  froai 

I  receipts  »***  p«y«Hni  y£ 

'       tUh«  ; 
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^  Jeknikgs      receipts  given  by  the  occupiers  of  the  lands  as  far  as  the  memory       i 
a^rtm>?         Qf  ^^j^  could  go  baclc,  would  be  evidence  of  fuch  difcliargc  of        | 
alienation  ;  and  therefore  he  infldedi  that  the  plaintiff  was  not,      J 
as  impropriator  of  part  of  the  pariih  of  Barkway^  to  have  any      * 
tithes  for  the  faid  lands,  efpecially  as  his  father  had  taken  the 
faid  lands  as  free,  and  exempted  from  the  payment  of  tithes  to 
the  impropriator,  and  had  on  that  account  paid  an  extraordinary       J 
^!  ^^^rehllSl  ^^^^  ^^^  '^^  ^^^^'     ^^^  delendant  further  faid,  that  he  believed       \ 
Without  paying  ^^^^  ^^  much  of  the  faid  reftory  as  the  former  owner  thereof       1 
any  value  for  the  was  entitkd  to,  had  been  purchafed  by  the  plaintiff's  father  ; 
tithe  of  the  faid  and  that  at  the  time  of  fuch  purchafe,  the  vendor,  or  thofe  under 
bnds  j  whom  he  claimed,  had  fold  the  fame  freed  and  difcharged  of 

the  faid  tithes,  and  of  courfe  had  not  paid  any  vtloe  for  the 
fame.  He  alfo  faid,  that  no  demand  had  ever  been  made  for 
tithes  of  the  faid  lands  within  the  memory  of  man,  except  by 
thai  the  owners  xht  plaintiff ;  and  he  infifted,  that  after  fo  great  leagth  of  time 
heenT  d  of  the  ^^  ^ught  to  be  prefumed  that  the  lands  were  exempt  from  the 
manor  of  Roy.  payment  of  tithes  by  fome  grant  thereof,  efpecially  as  the 
fim  ;  and  that  landlord  thereof  was  then  lord  of  the  manor  of  Roj/len^  and 
AC  ought  to  be  thofe  under  whom  he  claimed  had  been  fo  for  many  years, 
^hJTtut  wc!^  ^"^  entitled  to  the  tithes  of  the  lands  within  the  faid  manor, 
granted  to  ^^  which  the  aforefaid  acres  were  parcel,  and  Iiad  for  many 

them.  generations  belonged  to  the  family  of  the  Chejlers^  and  befii 

conveyed  by  fines  and  deeds  by  E,  Chefter  the  then  landlord  ; 
and  he  inililed  on  thofe  fettlements,  fines,  and  non  claims  as  a 
bar  to  preclude  the  plaintiff  of  his  pretended  right  to  the  fud 
tithes  ;  and  averred,  that  he  held  no  other  lands  iu  the  parifli 
of  Barkway^  except  as  aforefaid.  The  defendant  further  faid, 
as  to  the  one  hundred  and  nineteen  acres  and  a  half  and  the 
thirty-two  acres  ;  that  the  fame,  ever  fince  the  plaintiff  had  bcca 
impropriator  of  Barkway^  had  been  fowa^  ^th  wheat,  rye, 
barley,  oats,  peafe,  tares',  and  lintells,  and  fonwtimcs  laid  down 
for  grafs  •,  that  in  each  of  the  faid  years  he  had  kept,  cut, 
gathered,  and  carried  all  the  faid  titheable  matters  growing 
■  thereon,  without  fetting  out  the thhes,  or  making  any  fatisfaition 
for  the  fame. 

tT  hei'or^^JX^  The  defendant  Hurrell hid,  that  the  plaintiff  was  impropriator 
waive8**aii  right  ^^  ^^^  ^^^^  parifh,  and  thereby  entitled  to  the  tithes  of  corn  and 
to  the  tithes  Other  great  and  predial  tithes  therein  ;  that  his  father  had  par- 
claimed  by  tiic  chafed  thereftory  of  JB.  Chefter,  j^.  about  the  year  1740,  when 
*''*'•  he,  the  faid  defendant,  rented  great  part  of  the  tithes  of  the  faid 

Chejier^  and  afterwards  of  the  plamtiff  and  his  father  \  that  he 
claimed  no  title  to  the  tithes  which  the  plaintiff  demanded  of 
the  defendant  Lettis,  or  to  any  thing  in  lieu  thereof  ;  and  that 
the  lands  in  the  occupation  of  Lettis,  whereof  the  plaintiff 
claimed  tithes,  were  in  the  parifh  of  Barlway. 

^eaH^"^*  The  plaintiff  replied  to  the  anfwer  of  Lettu  ;  the  defendant 

rejoined  i  and  witneiTes  were  examined  on  both  fides  j  and 

upon 


DURING  THE  REIGN  OF  GEORGE  THE  SECOND.  ^fli 

upon  tearing  connfcl  on  boA  fides  for  fevcral  days  \  and  reading  JutnTitaa 

a  copy  of  an  a^  of  parliament  made  in  the  thirty-fecond  year  of  oftainfi 

Henry  the  Eighth  :  feveral  indentures  and  recover ies^  kafes  and  *'*TTif. 
rcleafes,  from  1659  to  the  CA<^/fr  family; 

The  defendant's  counfel  objefted,  that  E.  Chejler^  the  leflbr  The  objcftion, 
.of  LettUy  ought  to  have  been  made  a  party  to  the  fuit ;  but  »hat  the  owner 
tipon  hcarinc  the  plaintift''s  counfel  thereon,  the  obj  eft  ion  was  o^»*|e^and  ought 

*^         ,    ,      ®  ,        *^  '  ■'  to  have  been  e- 

overruled,  and  party, o.^uW. 

Thb  Court,  upon  long  debate  of  the  matter,  offered  the  The  Court  odfcr 

counfel  for  LettU  an  ifluc  to  try,  whether  the  lands  in  queftion  »"  iff"«  10  try, 

were  within  the  parjfh  of  Barkwayy  or  the  titheable  places  "^^^      ^!** 

thereof,  in  the  thirty-fecpnd  year  of  Henry  ike  Eighth^  when  Barhvay  "^when 

the  aft  of  parliament  pafled  for  erefting  the  town  of  Royfton  theiownofiJ#y- 

into  a  pwib  \   but  the  defendant  declining  to    accept   the  /«"  ^u  made  a 

bffer  •       '^^  P*'"''**  i  ^"t  f'>«  . 

'  defrndant     de* 

•  cUning  h. 

The  Court  ordered  I^tis  to  account  with  the  plamtifF  for  ^^^^  ^.^^^  ^^^^^ 
the  tithes  of  all  and  fingular  the  titheable  matters  arifing  on  the  the  cithet  to  be 
lands  in  the  pleadings  mentioned,  and  demanded  by  the  bill,  paid  wUh  cods. 
with  co(^s  of  fuit  to  be  taxed  ;  and  the  bill  to  be  difmifled  as 
agaiaft  Hurrelif  with  forty  {hillin^^s  coftj. 


Rice  againfi  BenslkV.  Mtcti.  TtiM, 

ai.  Gxo.  %• 
Norfolk y  I /^th  December  17521 

'TpHE  bill  ftated,  that  in  December  ^743  the  plaintiff  was  duly  The   re^or  of 
'*'-    inftituted  and  induftcd  into  the  reftory  of  Fouljbam^  in  the  F0»yA«n,uiiV«r. 
county  of  Norfolk  ;  that  the  occupiers  of  lands  therein,  at  his  /•/^.ciainuiioiw 
fir  (I  becoming  reftor  thereof,  pretended  that  tithes  were  not  *"  '^ 
due  in  kind,  but  that  time  out  of  mind  there  had  been  payablet 
in  lieu  thereof,   the  feveral  ancient  compolltions  dated  in  tho 
bill  ;  that  he  h^d  accepted  of  the  faid  compolitions  for  femes 
time,  till  linding  that  he  was  impofcd  upox>,  and  that  there  were 
no  fuch  compolltions  a$  the  occupiers  of  land  had  pretended,  he, 
on  the  firil  of  Juguji  1747,  gave  public  notice,  that  he  would 
not  accept  of* the  fame  any  longer,  but  take,  for  the  future,  his 
tithes  in   kind  ;  that  the  faid  notice  was  well  known  in  the 
parifh  ;  but  that   the  occupiers,  difregarding  the  fathe,  had 
refufed  to  pay  their  tithes  in  kind,  and  infilled  on  paying  the 
(aid  compofitions  in  lieu  thereof  \  that  he  thereupon  filed  his 
IRII  in  this  court  for  the  recovery  of  the  fame  \  that  the  dc-  * 
fendants  thereto  put  in  their  anfwers,  and  therein  infiCled  on  the 
faid  feveral  pretended  compofitions  ;  but  on  the  hearing  of  th^ 
caufe,  the  faid  compofitions  were  declared  void,  and  the  de« 
fendants  decreed  to  account  {a).    The  bill  then  Hated,  that  the 

(«;  See  PJce  9.  Mannisg,  aate*  page  466. 

Vox..  II.  1  i  deffndantft 
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Rse»  defendant  had  been,  for  feveral  years,  occupiers  of  laads  ib  tlic 
«r«5^  parifli,  upon  which,  and  on  the  commons  belonging  theretOi 
**'*''*''  they  had  fcvcrally  many  titheable  matters  and  things,  the  tithes 
of  which  they  took,  and  fubftraAed  to  their  own  ufe,  without 
making,  except  as  in  the  bill  is  excepted,  the  plaint  iff  any  fatif* 
faAion  for  the  fame  \  and  prayed,  that  they  might  be  decreed 
to  account  with  and  fatisfy  him  for  the  value  of  their  tithes.  * 

the  defindant  The  defendants  admitted,  that  the  plaintiff  was  reftor  of  the 
how/i^' to  parifh  ;  and  the  defendants  the  Benjlgys  faid,  that  ever  fincc 
Fo^ipam  and  Michatlmas  1 747  they  had  been  joint  occupier's  of  lands  lying 
K^Mdmrnm  |  therein,  and  in  the  parifli  of  Woodnorton  thereto  adjoining  \  and 
that  Yoi  catUe  they  fet  forth  the  numbers  of  the  milch  cows,  fl^p,  dry  and 

«ftwn/^  \  ™P^°^^»^^«  ^*"l«»  ^h»c*»  ^^cy  ^a^  fed  and  dcpafluT^  on  their 
both""j»ridie8"?  faid  lands  ;  but  that  as  the  faid  cattle  had  been  indifcriminiteij 
'btottharhitcows  f<^d  on  the  lands  in  each  parifh,  they  could  not  fei^rth  the 
were  jiiwayr  values  of  the  tithes  of  thofe  fed  and  depaftureSd  in  tlPi)arifli  of 
^^  '''^•^-  Foul/ham  ;    but   that,  they  having  no  houfe  in  the  faid  pa- 

rifh,  their  cows  were  always  inilked  in  the  parifh  of  9W* 

J?*«/*fr^"'       The  defendant  Parrani  admitted,  that  ever  fince  AftciadfMf 

W« '^**  tiUieille  '^^^  ^^  ^^^  ^^^"  occupier  of  feveral  lands  in /tfi/^&nff,  on 

'  wMutn,  which  he  had,  in  each  year,  feveral  titheable   matters  and 

things. 

hm  ihlr**""^  .^^^  *^^  defendants  infifted,  that  no  tithes  in  kiiid  for  turnips, 
•crtfor  tun^ip"  "™*^^>  calves,  wool,  lambs,  or  agiftment,  had  ever  been  paid  to 
aijd  11.  an  aci^  ^^^  plaintiff,  or  any  of  his  predcceffors  rcftors  of  the  parifli  of 
for  all  pafture  Fouljbam  ;  but  that  for  a  great  number  of  years  paft,  and  beyond 
h»d,  dedudins  thc  memory  of  man,  the  feveral  ancient  compofitions  following 

everT"'  "orfe  ^'^  ^^^  P^^^  ^"^  taken  at  Lammas  yearly,  or  as  foon  after  as 
wbeocver  the  demanded,  for  and  in  lieu  thereof,  to  wir^weo  (billings  an 
tithes  of  com  acre  for  turnips ;  one  fliilling  an  acre  for  ''€ll  feeding  landj 
and  ha/  are  in  lieu  of  the  tithes  before  particularly  mentioned,  deducing 
Ire*"  ayable^M  tl^c^'cout,  by  the  name  of  Hwfe  Pajiurt,  two  fliillings  a-piecc  for 
^cmt  ttmpe/i'  ^^^U  horfe  bcaft  kept  by  the  occupiers  of  lands  in  the  faid 
Hms,  in  jicu  of  parifli,  for  tilling  their  arable  land  whenever  the  rcftors 
tithe  tumipsand  had  taken  the  tithes  of  corn,  grain,  and  hay  in  kindM 

The  caufe  U  The  plaintiff  replied  ;  the  defendants  rejoined  5  and  witneffcs 
heard.  ^g^g  examined  on  thc   defendant's  part  ;  and  upon  hearing 

counfel  ;  and   reading   an  order  for  liberty  to  read  the  pro- 
ceedings in  the  other  caufe  j  and  thc  decree  being  ofiered  to^ 
be  read,  and  objefted  to  by  the  defendant's  counfel  ;  and  thjjf 
objeftion  over-ruled  j  and   on  reading  the  decree  j  and  the 
defendant's  anfwers  ; 

The  bin  dirroif.  The  Court  ordered  the  bill  as  to  the  demand  of  wool  and 
fed  as  to  the  lambs  from  the  Benfeys  to  be  difmiffed,  with  cofts  in  refpcft 
\''^'V:  "'L^'^ft!*  thereof  i  and  likcwife  as  to  the  demands  of  tithe  milk  from 

iaiiibs,  and  iniik.  ^^  ^ 
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Ihcm,  but  withcJiit  cofts  ;  and  likewife  difmiflcd  as  to  the  R»€» 
demands  of  Ac  tithes  of  wool  and  Iambs  from  Parranl,  with  ^  '-^^^ 
cofts  in  refpeft  thereof.  iBiHttar. 

The  Court  alfo  ordered  the  ^^/^/^i^/ to  account  fprthetithes  The  tiche*  of 
of  the  depafturagc  of  the  barren,  dry,  and  unprofitable  cattle  ^^^  ^^^jf** 
fed  and  depaftured  on  the  lands  and  grounds  by  them  occupied  barren      Mccto 
in  the  pariih  of  Poulfiam  \  for  the  tithes  of  turnips  pulled  and  4e€rettf. 
drawn  from  their  faid  lands ;  and  for  the  tithes  of  calves  from 
and  ilnce  the  twenty-ninth  of  ^tptt.t.b€r  17479  with  cofts  to  b9 
taxed* 

The  Court  alfo  ordered  Parrant  to  account  for  the  tithes  of 
dry, -barren,  and  unprofitable  cattle  fed  and  depaftUred  oil 
his  lands  in  Fouljbam  \  for  the  tithes  of  turnips  pulled  and 
drawn  from  his  faid  lands;  and  for  the  tithes  of  milk  and 
calves  arifing  and  renewing  on  his  faid  lands  from  and  Unce  th^ 
£rft  of  Auguft  17479  with  cofts  to  be  taxed* 

Walton  arainfl  Tyers-  rtitAiiTT«iA 

Surry f  2^b  February  I753» 

'T^HE  plaintiff,  as  reftor  of  MickUham^  in  the  county  of  Surry^  The  tithei  otf 
^     and  as  vicar  of  Dorkings  in  the  faid  county,  claimed  the  '•op*  cannot  b^ 
tithes  of  hops  on  a  hop-ground  of  ten  acres  and  a  half  in  |^^^  ^^  **^|^* 
MickUbam^  and  on  another  hop-ground  of  eighteen  acres  in  ^^1^^^  ^^^  g.. 
Dorking  \  and  prayed,  that  the  defendant  might  be  compelled  t6  thered  from  cIm 
account  for  the  tithe  of  all   the  hops  which    he   had   grownj  binds. 
gathered,  and  picked    within    the    faid  pariffaes    fince     the  3  q^  ^,  g,^  - 
twenty-fifth  of  March  1751,  and   to  pay  the   plaintiff  what  p.  c.  99. 
fhould  appear  to  be  due  and  owing  to  him  upon  fuch  ac- 
count* 

The  defendant  admitted  the  plaintiff's  title  to  the  reftory  ai 
the  vicarage,  and  faid,  that  for  five  years  paft  he  had  occupil, 
two  hundred  and  fifty  acres  of  land  in  Mickleham,  and  for 
fixtecn  years  paft  had  been  owner  and  occupier  of  eighty 
acres  of  land  in  Dorking  and  the  tiihcable  places  there-*' 
of;  that  he  planted  H^me  Fields  Chapel  Lands ^  Long  IViniers^ 
and  other  acres  of  land,  with  hops,  in  17475  in  ATuklehamy  the 
fame  being  always  before  then  arable  land  ^  that  in  1745 
he  had  hops  growing,  for  the  firft  year^  on  the  fix  acres  and  a 
half  and  feven  perches  in  an  open  field,  part  of  a  farm  called 
Denbys^  in  the  parifh  of  Dorkings  the  fame  being  always  before 
arable  land' after  the  plaintiff  became  vicar  thereof;  that  in  that 
year  he  had  offered  to  pay  the  plaintiff  any  rcafonable 
cotnpofition  for  the  tithes  thereof,  but  that  he  infifted  on 
taking  the  tithes  in  kind  >  that  he  thereupon  dcfired  to  know 
how  he  ihouid  fet  them  out  ;  that  the  plaintiff  faid,  thai*  for 

I  i  a  -     that 
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« 

WAtTOM  ,    ti^at  year  Qnly  he  fliould  pick  all  the  Taid  hops,  and  that  he 
Ty^fti         'would  have  all  the  hops  mcafured,  and  would  takc.^ery  tqilli 
bafket,  and  that  the  defendant  might  think  himfelf^l  offthat 
he  did  not  make  him  dry^tlft  tenth  part  of  the  faid  hops;  that 
the  defendant,  well  knowing  that  that  manner  of  tithing  would 
fpoil  the  colour,  and  bruife,  and  damage  the  other  nine  parts  of 
the   faid   hops,  and   greatly  leflen  the  value  thereof  for  fale, 
took  counfel's  advice  with  refpcft  to  the  due  manner  of  fctting 
out  the  tithe  of  the  faid  hops  ;  that  his  counfcl  gave  his  opinion, 
*«  that  the  lithe  was  by  law  to  be  fet  out  by  dividing,  feparating, 
**  and  fetting  out  every  tenth   hill  in  the  hop  ground,  and  by 
"  fevering  the  binds  of  the  hop  plants  in  every  fuch  tenth  hill 
««  from  the  foil  j"    but    that  the  then   impropriatrix  of  the 
rcftory  of  Dorking  declaring  that  the  tithe  of  hops  growing  in 
the  open. grounds  in  that  parifh  were  great  tithes,  and  infifting, 
that  as  fuch  {he  or  her  leflecs  were  entitled  thereto,  he,  the 
defendant,did  not  fet  out  his  tithe  of  the  faid  hops,  apprehending 
that  he  could  only  be  anfwerable  for  the  fame  to  fuch  one  of 
them  as  fhould  be  entitled  thereto  \  but  that  (he  afterwards  not 
Infiding  on  the  fame,  he  offered  to  make  the  plaintiff  a  fatif- 
fadlion  for  the  fame,  and  fuffered  him  for  feveral  years  to  take 
his  tithe  hops  in  the  faid  parifhes  for  quiet  fake  by  meafuring 
the  tenth  part  of  all  the  hops  growing  on  his  faid  lands  after 
they  were  picked,  and  by  taking  every  tenth  balkct  thereof  to 
his  own  ufe.     He  admitted,  that  in  the  year   175 1  he  had  hops 
growing  on  his  aforefaid  hop  grounds  in  both  the  faid  pariQies ; 
and  infiftcd,  that  he  did  not  gather,  pick,   carry  away,  fell, 
difpofe   of,    or   convert  the   fame   to  his   own  ufe,    without 
truly  fetting  out  the  tithe  thereof ;  that,  on  the  contrary,  he 
divided,  feparated,  fet  out,  and  left  the  full  tenth  part  of  all  the 
faid  hops,   by  fetting  out  every   tenth  hill  on  which  the  hops 
grew,  and  by  fevering  the  binds  orflems  upon  every  fuch  tenth 
bill  from  ^he  ground  or  foil,  and  by  leaving  the  faid  hops  upon 
the  binds  or  ftems  upon  every  fuch  tenth  hill  upon  the  hop-poles 
fta§iding  thereon,  fo  that  the  hops  growing  upon  his  hop  poles 
might  not  be  damaged,  but  might  be  gathered  and  carried  away 
by  the  plaintiff  for  his  own  ufe  Withi^  a  convenient  time  ;   that 
he  gave  the  plaintiff  notice  that  he  hail  divided,  feparated,  fet 
out,  and  left  the  faid  refpeftivc  tenth  piipls  from  the  nine  parts 
thereof  to  his  own  ufe  for  the  tithes  of  the  faid  hops  and  binds  \ 
arid  that  he  took  and  carried  away  the  other  nine  parts  of  the 
faid  hops  growing  on  hi$  faid  hop  grounds  in  the  year  1751  } 
and  he  infiftcd,  that  that  manner  of  fetting  out  the  laid  tithfs 
was  the  only  method  by  which  the  tithe  of  hops  ought  to 
be  let  out  bylaw.     He  adpiittcd  that  the  plaintiff  had  not  car- 
ried the  fame  awayfo  fet  out,  but  had  let  the  fame  lay  and  rot  en 
•    his  faid  land  5  and  that  he  had  brought  his  aftion  of  damages 
againft  him  :  and  he  infifted,  that  the  tithe  of  hops  ought  not  by 
law  to  be  fet  out  after  they  are  picked  from  the  bind   or  ftem 

but 
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but    in   the    manner    aforefaid.     He   denied   that  there  was      Waltom 

any  cuftom  in  cither  of  the  faid  parifhes  for  fctting  out  the  tithe 

of  hops,  but  that,  for  the  fliort  fpace  of  time  that  hops  had  been 

planted  in  the  pariih   of  Dorking,  a    fatisfadlion    had    been 

ufually  made  to  the  vicar  after  the  rate   of  ten  (hillings  an 

acre,  and  in  many  parifhes  twelve  (hillings  an  acre ;  and  that 

the  plaintifi^'s  predecefTor  bad,  at  his  own  cofts,  caufed  to  be 

picked  from  the  binds  or  (tcms  the  tenth  of  the  hops  growing  in 

the  faid  parifh  of  Mickleham,  or  fatisfied  the  occupiers  of  the 

hop  grounds  for  the  picking  of  them.     He  denied  that  he  knew 

that  the  tithe  of  hops  had  in  any  inilance,  when  fetforth  in  kind, 

been  fct  forth  in  either  of  the  (aid  pari(hes  after  the  hops  were 

gathered  and   picked  from  ^  the  binds   or  ftems  ;  and  'he  fet 

forth  the  quantities  and  values  of  the  hops  he  had  growed  in 

the  faid  year. 

• 
The  plaintiff  replied;  the  defendant  rejoined ;  and  witnefles 
were  examined  on  both  (ides  *,  and  upon  hearing  counfel ; 
and  reading  the  depofitions  of  feveral  witnefles  i  and  a  receipt 
(igned  by  the  plaintiff  the  twenty-iirft  of  Ofitober  1 745  ;  and  upon 
full  debate  of  the  matter  ; 

The  Court  declared,  that  the  method  of  fetting  out 
the  tithe  of  hops  infilled  on  by  the  defendant  in  his  anfwer  is  no 
good  fetting  out  of  his  tithe  of  hops  5  but  that  hops  ought  to  be 
picked  and  gathered  from  the  binds  before  they  are  titheable ; 
und  therefore  ordered  the  defendant  to  account  for  the  value 
pf  his  hops  growing  on  his  faid  lands  in  the  pariflies  of 
AUckleham  and  Dorking  horn  Lady  Day  175 1,  when  gathered 
and  picked  from  tli£  binds;  and  to  fatisfy  the  plaintiff  for  the 
thhes  thereof  accordingly,  with  his  cofts  of  this  fuit  to  this  time 
to  be  taxed  %  and  that  an  injuncHiion  be  awarded  to  ftay  the 
defendants  faid  proceedings  at  law  :  the  confideration  of  future 
cofis*,  and  all  further  directions,  to  be  referved  until  after  the 
report. 

On  the  feventh  of  jfum  1753,  the  plaintiff's  counfel  informed 
the  Court,  that,  the  lords  fpiritual  and  temporal  in  parliament 
a(rembled,   did,    on   the    feventcenth  of  May  laft,  make  the 
following   order*  viz,  '<  Die  Jovis,   the  feventcenth  of  May 
o   1753,  after  hearing  counfel  upon  the  petition  and  appeal  of 
**  y.  Tyers  complaining' of  a  decree  of  the  court  of  exchequer 
"  of  the  twenty-fifth  of  February  laft,  made  in  a  caufe  wherein 
*«  P,  Walton^  clerk,  was  plaintiff,  and  the  appellant  defendant, 
<*  and  praying  that  the  fame  might  be  reverfed,   and  that  the 
**  appellant  might  have  fuch  relief  as  to  this  houfe,  in  their  great 
««  wifdom,  (hould  feem  meet  5  as  alfo  upon  the  anfwer  of  the 
**  faid  P.  Walton  put  in  to  the  faid  appeal  ;  and  due  confidera* 
*'  tion  had  of  what  was  offered   on  either  fide  in  this  caufe  ; 
<c  IX  X5  QKD£R£D  AND  ADJUDGED,  by  the  lords  fpirltual  and 

113  '^  temporal 
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^^*T^^      *f  temporal   in  parliament  aflcmblcd,  that  the    petition  and 

1  tMi        **  appeal  be,  and  is  hereby  difmifled  this  houfc  ;  and  that  tte 

<f  faid  decree,  th(:rein  complained  of,  be,  and  the  fame  i$  here« 

<<  by  affirmed/'    And  prayed  the  fan^e  may  be  made  an  or(ier 

of  the  court. 

TifE  Court,  upon  reading  the  faid  order  of  the  houfc  of 
lords,  ord(;rcd  it  tp  be  made  ^n  ordjsr  of  court. 

'aro»r*i^  Rqbinsqn  agoinft  Tunstal^. 

t  X<^kfl^^^^*  2iji  Maj  1753. 

ITieftaofofWJ-  ^HE  reftor  of  IVycliffey  in  the  county  of  Torh^  claimed  al| 
#/y*,in  r^rkfiirk^    X    tithcs>  both  great  and  fmall,  arifing  in  the  pariih. 

daimt  the  tithes  ®  .»  p -tt       .  f       ... 

el  the  parUh. 

The   defendant      The  defendant  TunJIall  faid,  that  he  had  been,  fo.r  thirty- 

fu^aUiayiiXhvx  fcycn  years  paft,  owner,  and  in  pofiefllon  of  a  nqanfion-houfe^ 

hfctithc'^"*  *f  where  he  and  his  anceftors  had,  for  fcvcral  years  paft,  refidcd. 

jj  *    '  ^       Ipgcthcr  with  an  orchard,   garden,  and  arable,  meadow,  and 

pafture-  ground  \  that  he  had  paid  a  conipofition  to  the  plaintifff 

in  lieu  of  all  the  tithes  and  dues  thereof,  to  the  year  1743  '^^ 

dufive;  that  the  plaintiff,  at  th^t  time,  jni^ded  on  being  ex- 

fcmpted  front)  the  payment  of  all  taxes  and  aflTefllnent^,  payable 

put  of  the  faid  reAory ;  and  that,  the  parifhioners  thinking  the 

iame  unreafonable,  anil  not  complying  therewith,  he  then  in- 

fhat  fK>  tltfies  fiftcd  on  taking  his  tithes  in  kind  ;  that  in  the  year  1 744,  he  bad 

*w1?ff  ^  f**'  twenty  lambs  yeaned  jn  the  parifli ;  and  had  given  two  to  the 

^bt    yeaned  P'^^'^^'^fpr  ^bc  tithes  thereof  j  that  he  had  twenty-fcven  other 

Mil  of  the  pa.  lambs  out  of  the  parifh,  for  which  he  indfted,  that  no  tithes 

hill  J  ,        '      were  payable,  as  tiieir  ewes  had  been  removed  a  confidcrable 

time  before  the  yeaning  time  out  of  the  parifh,  for  the  copvcni- 
cncc  of  feeding^and  that  they  were  fo  removed  without  any  fraad 
whatfoevcr  J  that  in  the  winter  of  the  year  1743,  he  fent  twenty 
l^eep  from  the  faid  parifli  into  the  parifh  of  Ravenfivortl^  for 
the  convenience  of  fodder  :  and  that  they  were  fed  there  till 
that   no  tithes  Ihcaring  timci  5    that  in    the  year  1746,  he  fheared  eighty- 
are  due  for  the  feyen  Iheep   in  Wycliffij  for  which  he   had  paid  the  plaintiff 
Zimend  dtft"^        ^*^^^  Accces  only,  for  that  twenty.three  thereof  had  been 
the        parifli,  V'^Dtercd  in  the  pari/b  of  Bartn'wgham$  and  for  which  he  had 
though  ibom      paid  tithes  to  the  red\or  there ;  and  he  faid,  that  it  was  the 
therein  f'  known  rule  qf  tithing  in  J^yciiffe  and  the  neighbouring  pariflies, 

tha^  the  tithes  of  wool  and  la^ibs  are  only  due  to  the  reflor  of 

that  parifli  where  the  fhecp  arc  wintered,  and  tjbat  no  tiihcs  of 

cither  wool  or  lamt^s  arc  due  to  the  reftor  of  the  parifh,  where 

the  lambs  are  yeaned  or  the  wool  fliorn,  unlefs  the  Qveep  have 

peen  wintered  in  the  parifh  ;  and  he  infifted,  that  if  the  tithe 

wool  of  tbe  twenty  (heep  which  had  been  wintered  in  Ravenf" 

that  no  tithes  arc  wrtb^  and  of  the  twenty-five  others  wintered  in  Barmittgham^ 

due  ior   iheep  were  really  clue  to   the  plamtift^  tbe  tithes  thereof  were  not 

^^nu"^'    ^^  worth   more  than  ten  (hillings  and  fixpencc.    He  admitted, 

.    .^\         that  he  had  not^  lince' the  ye   11743,  paid  the  plaintiff  any 

"     ^-'     3  ^"^^ 
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tithes  of  fruit,  yegetable^/garden-ftuff)  Rajltr  offerings,  wool  of     ^BtivsoN 
fheep  killed  for  his  own  ufc,  foals,  poultry,  or  milk,  no  fuch     -.  '^^ 
tithes  having  ever  been  demanded  of  him  fince  he  had  paid  the 
plaintiff'a  compoiition  for  all  his  tithes  whatfoever,  to  the  year 
1744.     He  infifted,  that  nothing  was  due  for  the  tithes  of  milk  th«t  «  be  W 
in  1744,  in  regard  he  had  paid  the  tithes  of  calves  in  kind,  and  ^^^^  '^^  ^|^ 
had  kept  the  calves  for  the  plaintiff  until  MicbaelmaSy  during  reaor  till  MU 
which  time  they  had  confumed  more  than  one  tenth  part  cf  cUtlmat,      no 
the  milk  yielded  by  his  cows.     He  faid,  that  the  tithes  othis  *»^'}"  **"«  **« 
fruit,  vegetables,  and  garden-fluff,  did  not  exceed  in  value  eight  ^^^^^  i 
(hillings  a-year  ;  and  he  denied,  that  any  lithe  was  due  for  the 
wool  of  fheep  killed  for  his  qwn  family. 

The  defendants /Z'tf  J?/w7r«  faid,  that  they,  ever  fince  1743,  *****. "°|J'5j** 
had  held  a  farm  in  W'ycltffey  from  which  had  yearly  arifen  feveral  J"  ^^*^j,  ^^ 
titheable  matters  ;  that  in  1 745,  they  had  twenty-two  upfets  pf  qq  head  landu 
barley,  which  grew  upon  fome  head-lands  whereon  the  plough 
cattle,  in  ploughing  time,   turned  ;  and  that  they  concluded 
that  the  fame  were  not  titheable,  but  being  doubtful,  they  had 
ordered   the  plaintiff's  tithe-gatherer  to  take  the  tithe   of  the 
fame  out  of  the  barn  where  it  was  put,  but  which  he  had  refufed 
to  do. 

All  the  defendants  fet  forth  their  titheable  matters  and  values, 
and  tendered  the  fame  by  their  anfwers,  and  fpoke  to  the 
fame  effect  as  the  other  defendants,  as  to  their  titheable  m^t* 
tcrs. 

Hie  plaintiff  replied ;  the  defendants  rejoined ;  and  witnefles 
were  examined  on  both  iides;  and  upon  hearing  counfel  feveral  *« 

days,  and  reading  the  anfwers,  and    the  depofitioas  in  the 
caufe  ;  and  oh  full  debate ; 

The  Court  ordered  Tunftall  to  account  for  the  tithes  pf  The  dcfeMamt 
the  .  wool,    fruit,    vegetables,    garden  ftuff,    foals,    potatoes,  ordered  to  »c- 
and  Eqfitr  offerings^  for  whiih  he  had  made  a  tender  by  his  <»"»'   ^^  ^ 
anfwer  j  the  defendants  J,  and  J,  Bailies^  to  account  for  the  ^^^  u^$k%, 
tithes  of  ducks,    foals,  eggs,  potatoes,  and  Eajler   offerings  ■(> 
the   defendant  fVilkinfon  to  accom^t  for  the  tithes  of  potato<;S|    , 
ducks,   turkies,   fruit,   vegetables,  garden   ftuff,   honey,  wa^^, 
calves,  foals,  milk,  eggs,  agiflmcnt  of  barren  and  unprofitable 
cattle,  and  tajler  offerings  *,  the  defendant  A-  Bland  to  account 
for  the  tithes   of  potatoes,  ducks,  eggs,  agiftment,  foals,  and 
Eajlir  offerings  \  the  defendant  ^.  Summers  to  account  for  the 
tithes   of  wool,    honey,  wax,  eggs,  fruit,  calves,  milk,  foals, 
and  Eajhr  offerings  ;  the  defendant   W*  Pattifin  to  account 
for  the  tithes  of  wool,  potatoes,  foals,  agiftment,  Eqfter  pffer* 
ings,  eggs,  turkies,  ducks,  calves,  and  milk  ;    the   defendant 
ji»  Dale  to  account  for  the  tithes  of  calves  milk,  wool,  lambs^ 
foals,  apples,  potatoes,  eggs,  and  Eajier  offerings  \  for  all  whiclv 
the  0ii(i  defcnda^its  had  i'everally  ^lade  tenders  by  their  anfwers. 

I  i  4  Ths 
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RoBtKioy  The  Court  alfo  ordered  Tunfiall  to  account  for  agiftment 
cgmnfi  tithe  and  railk  j  the  defendants  J.  and  J.  Bailies  for  the  tithed 
TvMATALL.  ^£  twcntj-two  upfets  of  barley,  and  for  the  tithes  of  milk  and 
and  for  the  agiftment ;  the  defendant -B/flw<^  for  the  tithe  of  milk;  the  dc- 
barW  ^^whlch  fcndants  Summers  and  Dale  for  the  tithes  of  agiftment ;  and  all 
grew  on  the  the  defendants  whohad  fheep  (horn  3nd  lambs  yeaned  in  another 
head-bndi ;  for  parifti  and  agiftcd  in  the  parifh  of  Wycliffe^  to  account  for  the 
the  wool  of  the  tithes  of  agifting  the  fame  ;  and  for  all  the  titheable  matters 
SrLrVihraild  aforcfaid,  which  they  refpcAively  had  within  the  faid  parift, 
tiic lambsyeaned  fi^cc  ^^^  filing  the  bill  :  the  deputy  remembrancer  to  take  the 
pu^ofthtpariOi.  account  and  to  make  returns  of  what  was  due  to  the  plaintiff  at 

the  time  of  filing  his  bill,  for  all  the  faid  matters,  for  which 

tenders  were  made. 

The  bill  difmiiT-       The  CouRT,  as  to  all  Other  matters,  difmiflcd,the  bill,  and 
»^«.K-r  ^j,^gj.^j  ^j^^  confideration  of  cofl 

to  be  referved  till  after  the  report. 

Tht  tithe«  of  The  deputy  remembrancer  made  his  report,  dated  the 
the  agiftment  eighteenth  of  %«///iry  laft  J  but  an  exception  being  taken 
of  fuch  cattle  as  thereto,  becaulc  the  defendant  was  charged  with  the  fcveral 
taten  in  the^.  ^^"^^  °^  money  therein  mentioned,  as  tithes  of  agiftment  for 
wily  excepttd.     cattle  killed  for  his  family's  ufe,  and  the  faid  exception  being 

allowed,  it  was  referred  back  to  the  deputy  to  review  and  alter 
his  report,  as  to  the  exception  accordingly :  the  deputy  made 
'  his  further  report,  dated  the  fifth  of  'July  inftant  \ 

9 

And  on  the  eleventh  of  ^i/Zy  1757,  the  firft  report,  dated  the 
eighteenth  day  oi'JanuaryXT.ii.  was  ratified  and  confirmed  as  to  all 
the  fcveral  defendants,except  the  defendant  ^unftall\  andthe  fur- 
ther report,dated  the  fifth  inflant,was  ratified  and  confirmed;  and 
the  defendants  Tunjlall  znd  others  ordered  to  pay  the  plaintiff  his 
coftsof  fuit  fofar  as  they  related  to  the  fcveral  matters,  for  which 
the  feveral  defendants  had,  by  their  anfwers  made  tenders,  and 
alfo  his  cofts  of  this  fuit,  for  the  feveral  other  matters  wherein 
tl>e  plaintiff*  had  prevailed  \  and  that  the  plaintifi^  do  pay  to  the 
defendants  their  cofts  of  this  fuit,  as  to  the  fcveral  matters  for 
which  the  bill  is  difmifled  by  the  original  order  made  on  the 
hearing  of  this  caufe  5  the  deputy  to  tax  the  faid  cofts. 


EA«T»tTt«i«  Manchester  College  agaifijl  Andrew  j 

26  G»o.a.  ,  et  e  Contra. 

Lancajhire^  la^th  May  1 7 53* 

Thcreaorofthe  hpHE  bill  ftatcd,  that  the  pariflj  of -WflwrAfy?/r,  in  thcconnty 
parifti  of  lAan»  1  of  LanchJicTy  is  a  large  extenfive  parifli ;  that  in  the  town 
€htftr,  in  Un.  ^£  j^iancheCter,  part  of  the  faid  parift)..  from  time  whereof  the 

tajkirey    is    not .  ^       '    * 

tniit'ed  lo  4^.  yearly  at  Eajier  for  every  loom  uficd  by  any  manufadoivr  there,  in  making  and  weafwf^ 

MancMlerioodK  .     ■  \ 

'    '  memory 
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mcniory  of  man  is  not  to  the  contrary  until  the  fifth  of  Auguji  Mawcbestie 
1421,  there  had  been  a  parifh  church  for  the  common  ufe  and  ^P'^V^" 
convenience  of  all  the  inhabitants  within  the  faid  pari(h>  whicK  ^vl^T^r 
Was  under  the  care  and  government  of  a  fpiritual  rector,  who  ^r  ^Cmr^ 
had  the  cure'of  fouls  within  the  fame  parifli,  and  was  legally 
inftituted  by  the  Btjhp  of  Litchfield  and  Coventry^  the  then 
biihop  and  ordinary  of  the  faid  pari (h  church;  that  the  faid 
reftor  and  his  prcdcceflbrs,  rcftors  there,  were  and  had  been, 
-for  time  immemorial,  juftly  entitled  unto  and  feifed  of,  and 
had  held  and  enjoyed  all  great  and  fmall  tithes,  predial,  perfonal, 
and  mixt  of  what  nature  or  kind  foever',  and  all  Eafttr  offerings, 
reckonings,  oblations,  obventions,  mortuaries,  rights,  dues, 
and  perquifites  whatfoever,  to  the  faid  reftors  or  parifh  church 
belonging  or  appertaining  ;  that  the  faid  parifh  church  was^ 
and  had  continued  to  be  a  parifh  for  all  the  time  aforefaid,  and 
imtilthe  fame  was  erefted  and  made  a  collegiate  church  ; 
that  the  Rev,  T,  Lawarre,  clerk,  was  reftor  of  the  faid  parifh 
church;  that  Kirr^  henry  the  Fifths  by  his  charter,  dated  the 
twenty- fecond  of  Alay^  in  the  ninth  year  of  his  reign,  reciting, 
that  Thomas  bifhop  of  Durham  and  others  therein  mentioned 
^  then  held  the  manor  of  Manchejier^  with  the  appurtenances, 
•r-  together  with  the  advowfon  of  the  faid  church,  to  them  and 
their  heirs,  of  the'  gift  and  feoffinent  of  the  faid  Lanvarre^  of  his 
fpecial  grace  and  certain  knowledge  ;  and  that^he,for  two  hundred 
marks,  paid  into  his  hanapcr  office,  did  grant  and  give  licence 
for  him  and  his  heirs,  to  the  faid  bifhop  and  others,  that  they, 
ortbofeto  whom  it  did  belong,  might  ereftthe  faid  church  into 
A  COLLEGIATE  CHURCH ;  and  that  therein  there  fhould  be 
a  college  of  one  mafler  or  keeper,  chaplain,  and  fo  many 
fellows,  chaplains,  and  other  miniflers,  as  to  the  faid  bifhop 
and  others  therein  mentioned,  and  to  the  faid  Laivarre  fhould 
ff cm  convenient,  who  fhould  fay  prayers  there  pvery  day ;  and 
that  they  might  found  and  eftablifh  the  fame,  according  to  the 
dircftion  of  the  faid  bifhop  and  Lawarre^  or  any  five,  four,  or 
three  of  them ;  that  the  faid  mafter  or  keeper  fhould  be 
called  «  mafler  or  keeper  of  the  college  of  the  blefled  Mary 
*«  of  Manchejiet^*  for  ever ;  and  that  he,  and  his  fellow  chap« 
lalns  and  their  fucceffors,  fhould  be  capable  of  taking  benefices, 
lands,  and  other  pofrefllons,  and  have  A  common  seal,  and 
might  implead  and  be  impleaded  by  that  name  ;  that  they 
might  appropriate  the  faid  church,  and  hold  the  fame  fo  ap« 
propriated,  &c.;  that  William^  bifhop  of  Litchfield  and  Coventry^ 
by  his  deed,  charter,  or  decree,  dated  the  fifth  of  Auguji  142 1| 
reciting,  that  for  the  better  ercfting  of  the  parifh  church  of 
Manchrjler  into  A  collegiate  church,  and  founding  a  college, 
all  perfbns  necefTary  concurring,  and  all  things  proper  being 
bbfervcd,  and  reciting  the  licence  obtained  from  King  Henry  the 
Pifthf  he,  with  the  confent  of  the  prior  and  chapter  of  Coventry^ 
the  dean  and  chapter  of  Litchfield,  and  the  archdeacon  of 
'  *  ■  Chefier 
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Mawcwsstsb   Cii/hr^ni  all  other  oeceiTary  parties,  being  cited  at  the  rrqtiefl 
t^piitom      ^f  ^Yi^  bifliop  of  Durham  and  others,  and  by  confent  of  all  the 
AvoiRcwi     parifhioners,  did  decree  and  ereA  the  faid  parifh  church  to  be 
«  ^GtMtrd^     A  coLLEciATB  CHiTRCH  ;  atid  that  there  (honld  be  a  college  for 
ever,  of  one  mailer  or  keeper,  chaplain,  and  of  eight  fellows, 
chaplains,  and  other  minifters  there  to  ferve  God,  who  fhould- 
have  the    rents,  fruits,  profits,  and  obvcntions  to  the  fafd 
church  belonging,  according  to  the  order  and  ftatutes  of  the 
faid  bifliop  of  Durham  and  the  faid  Lawarn ;  that  by  virtue  of 
the  faid  letters  patent,  and  the  bifhop's  decree,  the  faid  parifli 
was  ereAedand  made  k  collegiate  church,  and  of  the  faid 
church,  was  founded  a  college  confifting  of  a  m^ftcr  or  keeper 
pf  the  college  of  the  blefled  Ftrgin  Mary  of  Mancbefttr^  and 
eight    fellows    and    their    fuccefibrs ;    that  the   faid  church 
thereby  became  appropriated;  that  the  faid  mafter  and  his  feiluvs, 
chaplains,  became  legally  entitled  to,  and  accordingly  held  and 
enjoyed  all  the  great  and  fmall  tithes,  predial,  perfooal,  and 
mixt,  and  all  cudomary  tithes  growing,  &c.  within  the  faid 
parifli,  and  all  cuflomary  payments,  modmf^^  compofltions,  and 
agreements,  for  or   in  lieu  thereof,  and  all  hafiar  offikiiigs, 
oblations,  obventions,  dues,  rights,  and  perquiiites  to  the  faid'^^^ 
reAory  belonging )  that  accordingly  they  and  their  fucceflbn^nj 
held  and  enjoyed  the  fame  until  the  time  that  by  an  aA  of    '  U 
parliament,  made  the  firft  year  of  Edward  tbi  Sixth,  the  faid      1 
college  became  diflblved,  and  the  faid  collegiate  church,  with 
all  its  rights,  pofleflions,  and  privileges  became  vefted  in  the 
faid  king,  whereby  he  became  feifed  thereof,  and  of  all  the 
great  and  fmall  tithes,  Sec,  and  died   fo  feifed  and   pofieflcd} 
that  after  his  death  the  fame  defcended  to  ^een  Mary,  who  be- 
came feifed  thereof,  and  that  being  fo  feifed  and  poflefled,  Philip 
and  Afary,  by  letters  patent,  dated  the  thirteenth  of  July^  in 
the  third  and  fourth  year  of  their  reign,  did  ordain,  conflitute, 
declare,  and  confirm,  for  themfelves  their  heirs  and  fucceilbrs, 
that  the  faid  church  fliould  be  A  collegiate   church,  &:c. 
of  the  foundation  of  Philip  and  Mary^  king  and  queen  of  En^ 
hmdy  an4  did  thereby  grant  to  the  faid  mafter,  &c.  for  ever, 
all  the  tithes  of  corn  and  grain  annually  growing,  &c.  withio 
the   faid  parifli,  and  all  the  tithes  of  lambs,  t  after  ofierings, 
fmall  tithes,  oblations,  and  donations  annually  arifing  in  Af/10- 
4hejler^  and  all  other  rights,  &c.  within  the  faid  parifli  of  Man^ 
.  $hiftir  \  that  by  virtue  of  the  faid*  charter  the  faid  mafler,  && 
were  entitled   to,  and  were  feifed  and  poficflcd  of,  and  held 
and  enjoyed  all  the  great  and  fmall  tithes,  predial,  perfonal, 
and  mixt,  and  all  cuftomary  tithes  within  the  faid  parifli  and 
jreAory  of  Manchejler,  and  all  cuftomary  payments,   moiufei^ 
prefcriptions,  and  other  compofitions  for  or  in  lieu  thereof; 
that  ^em  Elizabeth,  by  her  letters  patent,  dated  the  eigh« 
teenth  of  July,  in  the  twentieth  year  of  her  reign,  (the  laid 

college    having    a  very    uncertain  foundation)    for    hrrfcl^ 

her 


4 

DURING  THE  REIGN  OF  GEORGE  THE  SECOND.  4>« 

her  heirs,  and  facceflbrs,  did  grant  and  ordain,  that  there  ihoald  **^*""^** 
be  in  the  town  of  Manebefler  a  p<^ege  for  ever,  which  ibould  ^^JLf 
be  called  thi  College  of  Cbrifi  in  Manchefler^  founded  hj  ^oeen  Awptxnr) 
Elizabeth^  and  it  Oiould  confift  of  one  warden  and  four  fellows,  etiCmrm^ 
fmd  did  ere  A  the  fame  into  a  college,  and  after  naming  and  ap« 
|K>inting  a  warden  and  four  fellows,  Hie  incorporated  them  by  the 
name  of  the  warden  and  four  fellows  of  the  College  ofChrifi  m 
Mancbejler^  founded  by  ^een  Eli%aheth^  and  thereby  granted  • 
f  o  them  and  their  fucceflbrs,  all  the  tithes  of  grain  formerljt 
belonging  to  the  faid  college,  and  all  profits,  mortuaries,  and 
Mqfier  offerings,  fmall  tithes,  oblations,  &c.  and  all  reAorieSt 
^churches,  &c.  and  alfo  all  fuch  rights,  &c.  which  belonged  to 
|he  faid  late  college ;  that  by  virtue  of  the  f^id  letters  patentj^ 
they  became  legally  feifed  in,  &c.  of  the  faid  rectory  of  A/j/i- 
fbefier^  and  of  all  great  and  fmall  tithes,  &c.}  that  King  Charley 
the  Fir/If  by  his  letters  patent,  dated  the  fccond  of  OBober^  vc^ 
the  eleventh  year  of  his  reign,  did  will,  grant,  and  ordain  the 
fame  as  ^leen  Elizabeth  did  for  ever,  &c. ;  that  the  plaintiffs  arc 
rcAors  of  the  faid  parifli,  and  do  perform  all  fpiritual  functions 
therein  ;  and  that  they  and  their  predeceflbrs  have  and  ought 
%o  enjoy  all  tithes  of  com  and  grain,  and  all  other  tithes,  great 
and  fmall,  predial,  perfonal,  and  mixt,  Eafler  dues,  &c.  a"  afore-  . ' 
faid,  or  fomething  in  lieu  thereof.  The  bill  then  further  ftated, 
that  timewhereof  the  memory  of  man  is  not  to  the  contrary ,every 
inhabitant  of  the  faid  pariOi  of  Manchejlevy  making  and  weaving^ 
by  bimfelf,  his  fervants,  and  apprentices, any  goods  or  manufac- 
tures within  the  faid  pari(h,  of  what  nature  or  kind  foever  the 
fame  was  or  were,  had  ufually  or  accuftomarily  paid,  and  of  right 
pught  to  pay  and  anfwer  to  the  re£tors  of  the  faid  parifh  and  pa- 
rifh  church,  and  to  the  mafter  and  keeper  of  the  faid  collegeof  the 
blcfied  Mary  of  Manchefter^  and  his  fellows,  &c.  the  yearly  fum 
of  four  pence,  at  the  yearly  feaft  of  Eajler^  for  every  loom  em- 
ployed or  made  ufe  of  by  himfelf,  his  fervants,  or  apprentices  in 
the  making  or  weaving  any  goods  or  manufa^Slures  within  the 
faid  parifh,  for  or  as  a  modus^  and  in  lieu  and  fatisfaflion  of  the 
tithes  of  the  clear  gains  and  profits  arifing  from  his  and  their 
art  and  faculty  of  weaving  the  fame  manufadures  \  and  that  the 
fame  is  and  hath  been  a  fettled  and  uniform  cuftom  within  the 
faid  town  and  partfh  of  Manchefter,  The  bill  then  Rated  the 
inhabitancy  of  the  defendants,  the  number  of  looms  ufcd  by 
them,  &c.  during  fuch  inhabitancy,  and  what  remained  due  to 
the  plaintiffs  from  them,  for  the  arrears  of  the  faid  modus  of 
fourpence  per  annum,  for  each  loom ;  and  ayerred,  that  they  * 
bad  refufed  to  pay  the  fame,  and  alfo  to  pay  and  anfwer  their 
fmall  tithesy  oblations,  obventions,  Eafler  dues,  and  other  pre- 
fcriptions  and  cuftomary  payments.  1  he  bill  therefore  prayed, 
that  the  faid  defendants  may  pay  and  anfwer  to  the  plaintifi^ 
the  faid  modufes,  or  cuftomary  yearly  fum  of  fourpence,  and  all 
arrears  thereof  due  from  the  defendants  refpe^vely,  and  all 
fuch 
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>rAMCHfsTxi  fuch  Eajler  dues,  oblations,  obventions,  and   cuftomary   par« 

^"*^^  ments  as  fhall  appear  to  be  due   to  them  5  and  that  the  fa:d 

Andukwj  tnodusy   or  cuflomary   yearly  payment  of  fourpence,    may  be 

(^ «  C©n<r4.  ellablifliad  according  to  the  cuftom  or  ufage  aforefaid. 

The  defendants,  by  their  anfwers,  admitted,  that  the  parifli  of 
Manchejler  is  a  large  parifh*,  but  faid,  that  they  knew  not,favcby 
tl)e  bill,  that  there  was  in  the  town  of  Manchejler^  for  time  imme- 
morial until  fifth  oi  An\ruji  1421,  apari(h  church  for  the  ufcof 
all  the  inhabitants  within  the  faid  pari (h  \  and  that  it  was  under 
the  care  of  a  fpiritual  re(f>or,  who  was  entitled  to  all  tithes,  &c. 
or  that  the  faid  parifh  church  continued  to  be  one  for  all  the 
time  aforefaid,  until  the  fame  was  crefted  into  A  collegiate 
.     CHURCH.     They    admitted,  that  the    faid  parifh  church  was 
formerly  within  and  part  of  the  diocefe  of  Litchfield  and  Coventry^ 
and  as  to  the  charters,  decrees,  &c.   as  flated  in  the  bill,  they 
faid,  that  they  could  not  give  any  account.     They  alfo  faid,  that 
they  believed,   that  the  plaintiffs  were  incorporated  by  Kirn 
Charles  the  Firjl^  but  whether  with  fuch  grants  they  knew  not, 
nor   whether   they  are  or  are    not    re£tors  of  the  faid  pariib  ; 
but  admit,  that  they  do  all   fpiritual   funftions  therein,  and 
believed,  that  they  and  their  predeceflbrs  have  enjoyed  all  tithes  • 
of  corn  and  grain,  and  all  tithes,  great  and  fmall,  predial,  per- 
fonal,  and  mlxt,  Eajler  dues,  oblations,  obventions^  cuftomary 
tithes  or  other  tnodufes^  compofitions,  or  cuftomary  payments 
for  or  in  lieu  thereof,  within  the  faid  parifh,   but  under  what 
right  they  knew  n«t.     They  faid,  that  they  believed,  that  the 
plaintiffs  and  their  predeceffors  had  demanded  and  received 
the  laid  modus  of  fourpence,  as  ilated  in  the  bill  of  fome  of  the 
parifhioners,   but    that   the   faid    parifliioners  had  paid   it  in 
their  own  wrong,  and  they  denied  that  the  fame  is  due.    They 
faid,  that  the  plaintiffs   and  their  predeceffors  had,  for  time 
immemorial  demanded,  and  have  had  or  ought  to  have  had  and 
^nain  •mA^  received  twopence  for  every  pcrfon  within  the  faid  parifh  aborc 
payable   in  the  *^^  ^6^  ^^  fixteen  years ;  one  penny  for  every  houfckeeper  for 
parifliof  Mttnm  fmoak  ;  one  penny  for  every  garden  ^  one  penny  for  hens; 
tbefitr.  and  an  halfpenny  for  wax  \  and  believed  that  fome  other  modufts 

or  compofitions,  or  cuflomary  payments  had  been  from  time  to 
time  and  now  are  claimed  by  the  plaintiffs,  in  lieu  of  tithes  for 
cows,  barren  cattle,  flieep,  and  lambs  ;  and  that  the  defendant 
Hurji  had  paid  twopence  a- piece  for  each  barren  crw,  as  a  rmdus 
for  each  cow.  They  denied,  that  the  plaintiffs  arc  entitled  to 
a  tenth  part  of  the  clear  gains  of  every  handicraft  man  arifing 
from  his  trade,  as  flated  in  the  bill.  They  fet  forth  the  feveral 
years  that  they  had  been  inhabitants  within  the  parifh ;  the 
number  of  looms  ufed  by  them  in  each  year,  and  the  feveral 
fums  paid  by  them  for  privy  tithes  ;  faid  that  they  have  not 
paid  the  faid  fourpence  for  every  loom  5  and  denied  that 
they  refufe  to  pay  any  other  fmall  tithes,  *c.  (except  what  the 
plaintiffs  unjuflly  claim  for  looms]. 

The 
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The  defendantSi  by  their  crofs  bill,  prayed,  that  the  warden  MAvUntt'twn 
and  fellows  might  produce  all  and  every  the  college  books,  or      Colkc* 
other  books  or  papers  in  their  cuftody  or  power  wherein  fuch     a^mTwi 
entries  are  or  have  been  made,  and  leave  the  fame  to  be  infpefted      «f  ^  Cmirm. 
by  the  plaintiffs  ;  and  that  the  plaintiffs  may  follow  their  fc- 
fpeAive  trades   and  occupations,   without  being  liable  to  the 
payment  of  fuch  pretended  tncduSy  or  any  other  yearly  charge 
or  payments  whaifocver,  for  or  in  lieu  of  the  tithes  of  the  clear 
gains  and  profits  arifing  from  their  art  or  faculty  of  weaving,  or 
if  they  fliall  pretend,  that  there  is  any  fuch  cuflom,  that  a  pro- 
per iilue  may  be  direfted  to  try  the  fame  at  law. 

The  defendants  put  tn  their  anfwers,  and  infiftcd  on  the  faid 
cuftomary  payment  oi  foMV^tncc  per  annum  payable  at  Ea/ier  for 
every  loom  employed  and  made  ufe  of  by  every  inhabitant,  ^c. 

Id  both  caufes  the  plaintiffs  replied  ;  the  defendants  rejoined  ; 
and  witnefles  were  examined  on  both  fides;  and  upon  hearing 
counfel  for  all  parties  ;  and  on  reading  a  charter  of  King  Henry 
the  Fifths  dated  the  twenty-fecond  of  Mayy  in  the  ninth  year 
of  his  reign,  to  ereft  the  parifh  church  of  Manchejlcr  into  A 
COLLEGIATE  CHURCH  ;  a  writing  iigned.  by  the  pariHiioncrs 
fignifying  their  confent  thereto,  dated  the  fourteenth  of  June 
1 42 1,  in  confirmation  of  Henry  the  Fifth* sc\\^TKtr%  an  aft  of 
parliament,  made  the  fixth  year  of  Edward  the  Sixiby  whereby 
the  college  was  diffolved  \  a  record  of  letters  patent  of  Philip 
and  Mary^  inrolled  in  the  office  of  trcafurer  remembrancer, 
dated  the  thirteenth  of  July^  in  the  third  and  fourth  of  their 
reign,  whereby  the  faid  college  was  refounded;  letters  patent 
of  ^een  Flizabeth^  dated  the  eighteenth  of  July'm  the  twentieth 
year  of  her  reign  ;  letters  patent,  dated  the  fccond  of  OHober^ 
in  the  eleventh  year  of  King  Charles  the  Firjl ;  and  the  dcpofi- 
tions  of  feveral  witnefles  ^ 

The  Court,  by  confent  of  all  parties,  ordered  an  iflue  to 
try,  before  a  fpecial  jury,  •*  Whether,  within  the  parifh  of 
"  Manchejler^  there  is,  ancl  from  the  time  whereof  the  memory 
«*  of  man  is  not  to  the  contrary,hath  becn,an  ancient  cuftom,therc 
*•  ufcd  and  approved  of,  that  every  inhabitant  of  the  faid  parifh 
•*  malcing  and  weaving  by  himfelf,  his  fervants,  or  apprentices, 
**  any  goods  or  manufafturcs  within  the  faid  parifh,  hnth  paid, 
*«  and  hath  ufcd  and  been  accuftomed,  and  of  ri^ht  ought  to 
•*  pay  to  the  faid  warden  and  fellows  and  their  predeceflbrs, 
"  redtorsof  the  faid  rcftory  of  the  piirifh  church  of  Manchejter 
•*  aforefaid,  and  proprietors  of  all  and  fingular  the  tithe? 
•*  yearly  arifing,  growing,  renewing,  and  increafing  within  the 
"  faid  pariih,  the  yearly  fum  of  fourpence,  at  the  feaft  of 
"  Eafier  in  every  year,  for  and  in  rcfpedt  of  every  loom  cmploy- 
**  ed  or  made  ufe  of  by  himfelf,  his  fervants,  or  apprentices,  in 
*^  the  making  or  weaving  any  goods  or  manufafturcs  within  the 

*<♦  faid 
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^  faid  parifhi  for -or  as  a  modus^  and  in  lien  and  (atisfadian  of 
<<  the  tithes  of  his  clear  gains  and  profits  arifing  from  his  and 
<^  their  art^and  faculty  of  weaving  the  fame  manufaftares." 

A  trial  was  accordingly  had^  and  the  jury  found,  that,  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary,  there 
was  not,  nor  had  been  any  fuch  ancient  cuftom  within  the 
faid  parifh  of  Manchefter^  therein  ufed  and  approved  of  in  the 
fame. 

The  caufes  came  on  the  eleventh  of  July  i754»  upon  the 
equity  rcferved,  and  upon  hearing  counfcl,  and  reading  the 
order,  the  ftfiia^  and  the  return  thereon  \ 

The  Court,  by  confent  of  alP  parties,  ordered  both  the 
bills  to  be  difmified  without  cofts,  either  at  law  or  in  eqaltyi 
and  that  the  defendants  in  the  original  caufe  be  at  liberty  to 
enter  up  judgment  upon  the  verdift,  the  defendants  to  remit  the 
cofts  th(:rcupon. 


Tiist.   TtfeM, 
ay.  Gia  a. 


Wakelyn  againjl  Hellyer. 
mfex^  9^A  July  1753. 


Tithet  are  due  npHE  bill  ftated,  that  yf  .  AfgilU  being  the  impropriator  of  the 
Sd'i^«!dcro'^  rcftory  of  Walthamftow^  in  the  county  of  EJfex^  and  as 

of  dwer  ^ra^  ^^^  entitled  to  the  tithes  yearly  renewing  In  the  laid  pariflit 
thouslinMdein.  did  by  indenture,  dated  the  nineteenth  of  June  1749^  demife 
t6  hay  from  the  and  to  farm  let,  at  the  yearly  rent  of  one  hundred  and  fifty 
Ome  lands  in  tlte  pounds,  all  the  impropriate  tithes  of  the  faid  parifh,  and  all 
fioiejreu;  rents,    fervices,   tithes,    oblations,    obventions,    profits,    and 

commodities  thereto  belonging,  and  all  the  impropriate  tithes 
"of  Lvw  Hall^  to  the  plaintiff,  to  hold  from  Michaelmas  1750; 
that,  by  virtue  thereof,  the  plaintiffis  entitled,  for  the  refidue  of 
the  faid  term,  to  all  the  tithes  in  kind,  as  they  yearly  grow, 
arife,  and  renew  therein  \  that  the  defendant^ was  occupier  of 
certain  lands  in  the  faid. parifh,  whereon,  durihg  the  year  17529 
he  fowed  fifteen  acres  of  clover,  from  which  he  had  two  large 
crops  of  dover-grafs,  which  he  mowed  and  made  into  hay, 
and  carried  the  fame  off  the  premifes,  the  tithe  of  which  fe- 
cond  crop  he  ought  to  have  rendered  to  the  plaintiff  %  b^  that 
inflead  of  fb  doing,  he  pretended  that  no  tithe  was  by  Jiw  due 
for  the  fecond  crop,  though  made  into.  hay.  The  bill  d 
prayed,  that  the  defendant  might  be  decreed  to  accountrbr  the 
tithe  of  fuch  fecond  crop  of  clover,  and  to  make  the  piainciff  a 
fatisfaAion  for  the  fame. 

The  defendant  faid,  that  the  plaintiff  was  entitled  to  the 
tithes  of  hay,  as  far  as  tithes  were  payable  for  fuch  hay,  or  to 
a  recompence  for  itj  viz.  to  the  tithes  of  a  firft  crop  of  hay,  and 

not 
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not  tea  fecond  from  the  (ame  lands,  in  one  and  the  iame  year* 
He  admitted,  that  he  had  been  eight  yeafs,  and  then  was  oc- 
cupier of  lands  in  the  faid  parHh;  and  that  in  the  year  i7{2» 
he  bad  fowed  fifteen  acres  thereof  with  dover-feed,  irotn  which 
he  had  two  crops  of  clover-grafs,  which  he  had  made  into  hay 
and  carried  the  (ame  off  the  premiTes ;  ^sod  he  faid,  that  he 
had  paid  the  plaintiff  the  tithe  of  the  firft  crop  thereof^  which 
was  large,  but  not  of  the  fecond  crop,  which  chough  made  into 
hay  was  of  little  value  ;  and  infifted,  that  it  was  sot  cnftomary 
or  ufual  for  lands  in  the  faid  parilh  to  pay  tithe  for  two  cropai  of 
grnfs  or  hay  in  the  fame  year  ;  and  that  it  had  never  be£ore 
been  demanded,  f&r  that,  as  the  plaintiff  had  received  tithe  of 
the  firft  crop,  he  was  not  entitled  to  have  tithe  or  fatisfaSion  for 
the  tithe  of  the  fecond  crop  $  and  therefore  he  had  refufed  to 
pay  the  tithe  of  fiich  fecond  crop,  or  make  any  recompence  for 
the  fame. 

The  plaintiff  replied ;  the  defendant  rejoined ;  and  witncffes 
were  examined  on  both  fides  ^  and  upon  hearing  couniel  on 
both  fides  ; 

The  Court  ordered  the  defendant  forthwith  to  pay  to  the 
plaintiff  the  twenty  (hillings  admitted  by  him,  in  his  anfwer, 
to  be  the  value  of  the  tithes  of  the  fecond  crop  of  dovcr-grafs 
* '  mowed  upon  his  lands,  daring  the  time  deti^axided  by  the  faid 
bill,  and  her  taxed  cofts. 
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WiLMOT  again^  Harpur, 

Derb^ire^  4/A  December  I753» 

THE  bill  ftated,  that  the  plaintiff  in  the  year  1741,  was  duly 
prefentcd»  inftituted,  &c»  into  the  vicarage  and  parilh 
church  of  Alickle9ver^  in  the  county  of  Derby ;  that  the  town 
or  bamlet  of  Littieover,  is  within  the  faid  pariih  |  that  by  virtue 
of  fome  ancient  endowment,  or  otherwife,  the  plaintiff  and  his 
predeceffors,  vicars  had  for  time  immemorial  taken  and  enjoyed, 
and  of  right  ought  to  take  and  enjoy  one  third  part  of  all  the 
tithe  hay  arifing  on  the  feveral  clofes  in  the  bill  mentioned, 
lying  in  the  faid  hamlet ;  that  for  fix  years  paft  the  defendants 
HarpuftVid  others  had  occupied  the  feveral  clofes  in  the  bill 
named,  and  had  yearly,  for  that  time,  mowed  grafs  growing 
thereon,  and  made  the  fame  into  hay,  and  carried  it  away 
without  fetttng  out  the  tithe  thereof  $  that  the  phuntiff  had  fre* 
qoently  applied  to  the  faid  occupiers  foran  account  of  and  fati^ 
fa^ion  for  a  third  part  of  the  faid  tithe  hay  j  but  that  they  had 
refuied  the  fame  under  feveral  pretences  in  the  biU  mentidned. 
The  bill  therefore  prayed,  that  the  defendants  might  be  dc- 
cceod  to  account  with  the  plaintiff  for  the  third  part  of  the 

tithe 


MicB.  Tssitt 

«7.  Cjco,  »• 


TheTicJTofTht 
parifil  of  M-tdt^ 
«t/«r,  in  D*rJiym 
Jkircy  claims  the 
third  part  of  (be 
tithe  hay  anfin§ 
on  certain  doic* 
in  the  hamktof 
Litituver^  tka 
£ud  rtfifll 
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*  *       * 

YTituoif     tithe  hay  arifing  on  the  dofes  occupied  by  theoij  tnd  make 

againft         him  a.  fatisfa£lion  for  the  fame* 

HAit?aK« 

The  landowners  The  defendant  Harpur  and  others  admitted,  that  the  hamlet 
deny,  that  the  of  Littleover^  was  within  the  (iarifh,  but  denied,  that  the 
^*"hJ*f*d'*^^*^  plaintiff  and  his  predeceffors  had,  for  time  immemorial,  taken 
tionoftithc^y  ^^^  crtjoyed,  and  of  right  ought  to  take  and  enjoy  one  third 
m  Littleuvcr.i      or  any  other  part  of  all  the  tithe  hay  arifing  and-  growing  on 

the  clofe  in  the  bill  mentioned  ;  and  they  fct  forth  the  fcvcral 

clofcs  they  occupied  and  the  quantity  of  laiid  the  clofes  contained, 

and  the  grafs  they  had  mowed  and  made  into  hay,  for   the 

feveral  years  they  bad  occupied  the  fame ;  apd  £ud  that  they 

had  taken  the  fame  away,  without  fettiiig  outthe'tdthe  thereof, 

or  making  the  plaintiff  any  fatisfadlion  for  his  demand  of  the 

and    fay,    that  faid  tithe  hay  ;  but  the  defendant  Harpur  faid,  that  there  was  a 

the  fame  belong  yearly  modus  OT  ancient  cuftomary  payment,  payable  ta^  the 

to  CiimM  and  j^fg^dants  Curzon  and  WUmot  impropriators  of  the  parUlil  in 

Wiimot  the  im-    r.  r      ,         .  ,  r  1  ir  e     J      \        j       •         i       l-ii 

prewruton,  I'C^  o*  ^"^  txxht  or  hay  of  part  of  ttie  lands  m  the  bill  men- 
tioned ;  for  that  he,  the  defendant  Harper^  on  the  nineteenth 
of  November  1751*  paid  to  them  fifty-fevcn  pounol^  ten  ih^ 
lings,  in  full  for  eight  years  chief  rent  and  tithe  hay,  and  othi^ 
things  due  to  them,  and  for  part  of  the  lafkis  idethe  bill  mign- 
tioned,  and  other  lands  of  the  faid  defendant  in  the  faid  hai 
and  parifh ;  and  that  he  believed  his  anceAors  had  immemorial 
paid  the  faid  impropriators,  or  their  anceftors,  a  yearly  modust 
or  fome  ancient  cuftomary  payment  in  difcharge  of  tithe  hj^ 
ariftng  out  of  part  of  the  faid  premi&s.  H^alfo  faid,  that  lie 
believed,  that  the  tithe  of  hay  was  payable  to  the  faid  impropria- 
tors of  the  other  part  of  the  lands  in  the  bill  liientioned,  and 
did  not  believe  that,  for  time  immemorial,  the  plaintiff  and  his 
predeceffors,  or  their  leflees,  had  received 'one  t^rd  part  of  the 
tithe  of  all  or  any  part,  of  the  hay  arifing  on  the  faid  clofes,  or 
any  of  them  ;  and  that  he  was  not  entitled  to  any  (hare  of  fuch 
tithe.  He  alfo  faid,  that  he  believed  that  two  thirds  of  the 
tithes  of  hay  arifing  fromTuch  of  the  lands  in  the  bill  mentioned, 
as  are  liable  to  the  payment  of  tithe  hay  in  kind,  were,  during 
the  time  of  Mr.  Ward^  the  plaintiff's  immediate  predeceffor, 
paid  to  the  defendants  Curzon  and  W.ilmot  \  and  that  the  other 
third  part  was  paid  to  3fr.  Wardy  the  latter  part  of  his  time, 
but  how  he  became  entitled  thereto  he  knew  not,  but  believed, 
two  thirds  to  that  hc  had  no  right  to  any  part  thereof;  but  that,  on  tl]|&  con- 
iri/«iflf,ind  one  trary  two  thirds  thereof  belonged  to  the  defendant  JVUmf^  and 

third  to  Curwm\  ^j^g  other  third  to  the  defendant  Curzon. 

• 

Mid  that   they      The  defendant  Pepper  put  in  the  like  anfwer,  and  faid,  that 
hate     received  he  occupied  a  farm  in  the  faid  hamlet,  and  paid  the  defendants 
K^rSfw^  *"  Cwrza/i  and   Wiimot  the  annual  fum  of  one  pound,  eight  (hil- 
lings, as  a  compofition  in  difcharge  of  tithe  hay  and  fome  other 
fmall  tithes  arifing  out  of  the  faid  farm;  that  he  occupied  feveral 
other  clofes^  from  which  he  mowed  feveral  quantities   of  hay, 

but 
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but  kept  no  account  thereof,  the  faid  tithe  having  never  been      Wit  mot 
demanded  of  him,  except  by  the  prefent  bill.  ^gm^ 

The  defendant  Curzon  admitted  the  plaintiff  was  vicar,  &c.  Cmr%on  claims 
and  faid,  that  he  claimed  one  third  part  of  all  the  tlihes  of  hay  ^"5  ^"^^  ^  ^^^ 
arifing  on  the  clofes  In  the  bill  mentioned.  r/«vJ?^  ^^' 

The  defendant  fFllmct  faid,   that  by  indenture,  dated  the  '''»*»«•    cWnw 
third  of  November,  in  the  fourth  year  of  Gharks  the  Firji,  Sir  ^^^^^^)^^l^^ 
C  Fieidlfig,  Knight,  granted  to  Edward  Wiimot^  and  his  heirs,  ^^^ "  jjttlnver 
two    parts  in  three,  to   be  divided,  of  the  advowfon  of  the  and  twdemyvnd 
vicarage  of  the  church  and  chapels  of  Mickleover^  LittUover,  f^yt  the   other 
and  Findertij  and  of  the  tithes  thereof;  that  the  faid  two  third  ^^^  belong,  t© 
parts  of  the  faid  tithes,  «is  well  as  all  other  the  faid  eftate  and  *^''***' 
prcmifcs  thereby  granted,  had  by  defccnt,  fettlement,  or  other- 
vife  become  vefted,  or  of  right  ought  to  veftin  him ;  and  that  he 
believed  the  other  third  part  belonged  to  the  defehdant  Curzon. 

The  plaintiflF  replied  \  th«  defendants  rejoined  \  and  fcveral  3^^**"^ 
witnefles  were  examined  ontheplaintiff^spart.  and  on  the  parts  of 
the  defendants  the  occupiers  ;  and  upon  hearing  counfcl  \  and 
reading  the  proofs  taken  in  the  caufe  ;  and  feveral  entries  in  a 
book  of  furvcy  of  Derbyjhire,  from  the  firft  fruits  office,  and 
alfo  in  the  rolls  in  that  office,  relating  to  the  endowment  of  the 
vicarage  of  Miclleover\  and  upon  full  debate  of  the  mat* 
tcr; 

« 

The  Court  ordered  the  bill  to  be  difmiflcd,  as  againft  the  Thcblfldjrmi«r- 
dcfendants  Curzon  and  Wilfnot,  without  cofts;  and  as  againft  the  f*'»*s«5«mftrAe 
defendant  Shiriey,  as  to  the  clofes  called  Bancroft  and  Little  Pin-  vvjth  coftt*  • 
gUyZnd  alfo  as  to  Upper  Crcft^  except  for  the  years  1747,  I748>  and   as  againft 
and  1750  (for  twenty  years  paft  never  mowed),  and  as  to  the  the  9cc0/>'tr»,  as 
dofe  called  Pingle^  for  the  demand  of  the  years  1750  and  1751,  l!^*'^**"^^^*.! 
(let  to  under-tenants] ;  and  as  to  Foxholes,  for  the  demand  of  ^^^^^  \^^  never 
the  year    175 1,  and   as   to  the  other  Foxhole,  containing  one  been  mowed. 
acre  and  an  half,  to  be  difmifled  generally  with  cofts  \  and 
alfo  as  againft  the  defendant  To'w^  as  to  the  clofes   called  the 
Home  Clofe  and  Little   Clofe,  with    cofts  (never  mowed);  and 
alfo  as  againft  the  defendant  Hodgkinfon,  as  to  Hairs  Clcfe,  with 
cofts  (not  mowed  for  twenty  years  paft) ;  and  as  againft  the  de- 
fendant WMn,z&X.o  Middle  Holbrooke  and  Further  Holbrooke  clofes, 
with  cofts  (never  having  mowed  the  fame)  ;  and  as  againft 
defendant  Ftpper,  as  to  all  the  lands  mentioned  to  be  occupied 
by  him,  (except  as  to  the  plaintiffs  demand  for  the  three  years 
next  before  filing  the  bill)  with  cofts. 

X  The  Court  further   ordered   the  defendant  Harpur  2x16.  But  the  third  of 

others,  to  account  to  the  plaintiff  for  the  value  of  the  third  part  ^^^  titliehay  of 
of  the  tithe  of  all  hay  which  they  feverally  had  on  their  refpefti  ve  ^"JJ^^^J^'^*;,". 
lands,  in  the  bill  mentioned,  by  them  occupied  in  Littleover  for  ^^^^  ^  ^^^ 
1745,  (except  the  clofes  called  Marjb  Clofe,  Meadonv  Heades,  vkarj 
Vol.  II.  K  k  the 
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WiLiioT       the  Homejleai^   ^^W^'   Clofe^  T<nvnfend  Clofe^  and  Heaih  Clopi 
*i»V         and  except  the  cloTcs,  (and  as  to  the  years)  for  which  the  faid 
HA«ro«.      IjJ^  jg  difmiffed  as  aforcfaid  j  with  cofts  to  this  time. 

«odan  iffuedi-  -p^g  CouRT  further  Ordered  the  plaintiff  and  the  defendant 
r[^uo ThiThfrd  ^^'•/w  ^o  g^  to  a  trial  at  law,  upon  the  following  ifluc,  to  try, 
oftht  tube  ha/  before  a  fpecial  jury,  ««  Whether  the  plaintiff  was  entitled  to  a 
of  othct  lands.      «<  third  part  of  the  tithe  hay  of  the  five  clofes  called  MarJ!)  C/c^, 

«  tie  Homeftead^  Griff's  CUfi^  Town/end  Clofe^  and  Htatb  Cu^Ju 
«  or  any  and  which  of  them  V*  ^ 


^a^^'cTJ"'*  Smalley  iigainji  DEATrt;  et  ^  Contra. 

Suffolk^  23^  February  1754. 

The  cow  keep.  'TTHE  reftor  and  incumbent  of  the  parifli  church  and  vicarage 
CTfinthepanfli  A  'of  Preftoti  St.  Mary^  in  the  county  of  St/ffolk^  claimed  all 
of  Prtftm  St.  ^Yit  great  and  fmall  tithes  therein,  and  ftatcd,  that  the  dcfcnd- 
pr'^n"Z*i«r^  antZ)r^/A,  from  the  month  of  >/>  174I,  had  occupied  divers 
!><{;  yrarly  4id.  farms^  within  the  faid  parUh,  and  had  feveral  titheable  matters 
a  milch  cow,  in  thereon,  particularly  fifty  acres  of  meadow  or  padure  ground 
lieu  of  her  mhe  ^^  which  he  had  kept  and  fed  divers  barren,  unprofitable,  and 

other  horned  cattle,  and  had  great  quantities  of  milk  and  many 
calves  and  other  titheable  matters  \  that  the  defendant  Rum* 
tninsy  fincc  the  year  1746,  had  occupied  Prejtwi  Hall  Farm  in 
the  faid  parifli ;  that  the  faid  farm  contained  two  hundred 
acres  of  meadow,  arable,  and  paflure  ground  ;  th^t  he  had 
wheat,  hay,  barley,  peafe,  beans,  oats,  and  other  grain  grow- 
ing thereon,  the  tithes  of  which  were  of  great  value  ;  that  he 
had  alfo  occupied  another  farm,  on  which  he  had  divers  other 
titheable  matters  ;  that  about  jipril  1743,  he,  the  plaintiff,  and 
the  defendant  Death^  came  to  a  compofition  of  nine  pounds,  ttn 
fhillings  a-year,  for  all  tithes  great  and  fmall,  except  pigs  and 
geefc,  for  three  years,  from  Michaelmas  1742$  that  he  had 
paid  the  fame  to  the  plaintiff  to  ^/iri&af/max  1745;  that  they 
had  entered  into  another  compofition  in  writing  to  Micbadmas 
1750,  at  eight  pounds,  fifteen  {hillings  a-year;  but  that  the 
faid  defendant  had  not  accounted  to  him  for  his  horned  cattle 
and  his  Eajler  offerings  fincc  Michaelmas  1745;  that  he  and 
the  defendant  R^mmins  h^d  alfo  come  to  an  agreement  about 
May  1748,  for  a  compofition  of  three  pounds  a-year,  for  all  the 
fmall  tithes  becoming  due  on  Hall  Farm^  viz.  for  the  tithes  of 
lambs,  wool,  bees,  milch  cows,  dry  cattle,  fowls,  fruit,  gardeDSi 
honey^  hops,  wood,  and  pigeons,  being  all  his  fmall  tithes  (ex- 
cept pigs  and  geefe,  which  were  to  be  paid  in  kind,  as  well  as 
corn  and  hay)  \  that  the  defendant  had  paid  the  faid  compofition 
to  Michaelfnas  1750;  that  the  faid  defendant  fet  out  and  per- 
mitted the  plaintiff  10  take  the  great  tithes  of  the  faid  farm  to 
Ji^chaelmas  1 749  \  but  that  he  fet  out  the  great  tithcsi  par- 
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tjcalarlyof  barley,  in  the  year  17509  unfairly,  and  would  oot      SMAtitr 
permit  the  plaintiff  to  take  the  fame  away  ;  that  he  had  not        '/*»"^ 
paid   his  A;^  offeriUffS  for  the  faid  farm  fince  AUcbaelmas      ^IrZ^^l 
1746}  that  they  had  iatisficd  him  for  the  great  tithes  of  the      **     '^"" 
other' &rm,  but  had  not  paid  him  znj  fmall  tithes  or  his  Eqfter 
offerings  for  the  fame  \  and  that  he  had  r^fufed,  under  various 
exceptions  and  pretences,  to  pay  him   the  faid  tithes.    The 
bill  therefore  prated,  that  the  defendant  Death  might  account 
for  the  tithes  of  horned   cattle  and   Eaffer   offerings    from 
Michaehnas  1745  »  that  he  might   continue  the  faid   compo« 
fition  of  eight  pounds,  fifteen  (hillings,  from  Michaelmas  1750^ 
for  fuch  time  as  the  faid  agreement  fhould  be   fubfifting;  that 
the  defendant  Rummins   might  account  for  the  great  tithes 
of   Hall    Barm^  fince  Michaelmas  1749  ;   continue  the   pay- 
ment of  the  faid  three  pounds  a-year  for  the  fmall  tithes  of 
the  faid  farm  from  Michaelmas  1750  ;  and  pay  his  Eajier  offer*, 
ings,  for  the  faid  farm  fince  Michaelmas  1746  \  and  make  fatis« 
fa£lion   for  the  value  of  all  fmall  tithes,  Eafter  offerings,  and 
dues  of  the  other  farm  from  ASchaelmas  1 749 ;  and  that  the 
plaintiff^s  right    to  tithes  in   kind  for  «11  titheable    matters 
arifing  in  the  faid  parifh,  and  the  titheable  places  thereof,  might 
be  eftablifhed  by  the  decree  of  this  court. 

The  defendants  admitted,  that  the  plaintiff  was  vicar  2(nd  in- 
cumbent of  Prejlon  St.  Mary^  and  entitled  to  all  tithes,  great 
and  fmall,  arifing  thereiUf  in  kind,  except  the  tithe  of  milk  for 
which  a  modus  was  payaUe. 

The  defendant  Death  faid,  that  he  had,  ever  fince  the  plain- 
tiff became  vicar  of  the  parifh,  occupied  two  farms,  one  whereof 
contained  one  hundred  and  ninety  acres,  fifty  acres  of  which, 
together  with  the  farm- houfe^  barns,  flables,  and  outhoufes, 
were,  in  the  parifh  of  Pre/bury  \  and  the  other  farm  wholly 
in  the  parifh j  that  he  had. thereon,  fince  July  1742^  feverad 
titheable  matters,  the  tithes  of  which,  except  of  milk,  would 
have  been  due  to  the  plaintiff  in  kind,  if  he  had  not  compound- 
ed with  him  for  the  fame  \  that  on  the  plaintiff's  firft  becoming 
vicar  he  agreed  to  pay  him  eight  pounds,  fifteen  fhillings 
yearly,  as  a  compofition  in  lieu  of  all  tithes,  great  and  fmall^ 
which  he  had  duly  paid  to  Michaelmas  1 747 ;  that  in  the  year 
1748,  he  paid  him  the  faid  compofition,  but  the  plaintiff  in- 
ferted  in  the  receipt,  «*  in  full  for  every  thing  but  for  the  tithe 
<<  of  homed  cattle  which  is  to  be  accounted  for ;"  and  that  he 
being  an  illiterate  man,  did  not,  at  the  ti:ne,  take  notice  of  the 
fame  \  that  by  an  immemorial  cuflom  ufed  in  the  parifh 
*t  every  occupier  of  land  therein,  keeping  or  depafluring  any 
<<  milch  cows,  paid  the  vicar  at  Lammas  yearly  fourpence  half- 
<<  penny^  as  a  modus  in  lieu  of  tithe  milk  yearly  arifing  from 
^  each  milch  cow  fo  depaflured  and  kept  within  the  pa- 
^  ri(h/'  He  fet  forth  the  number  of  calves  he  had  and  their  va- 
lues }  and  averredj  that  he  had  no  barren  or  unprofitable  cattle  in 
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Small  I Y      any  of  the  laft-  years,  except  ti^o  calves  for  the  pail  in  each  year  ? 
n^iinf        jjjj^j  j^g  denied,  that' he  had  any  other  horned  cattle  in  the  faid 
aiCmrL'     7^^^^*  and  fct  forth  histitheable  matters  particularly. 

The  defendant  Rummins  faid,  that  at  Michaelmas  174^9  he 
became  occupier  of  a  farm  the  tithes  whereof  were  of  confidcra* 
ble  value,  and  were  fet  out  and  paid  in  the  manner  in  his  anfwef 
mentioned  ;  that  he  alfo  occupied  Pre/ton  Hall  Farm^  and  that 
he  had  duly  paid  all  his  tithes,  great  and  fmall,  to  MicbadmaS 
1747;  that  in  1748  and  1749  he  had  duly  fet  out  his  tithes  ot 
corn  and  grain,  which  the  plaintiff  had  carried  away  }  and  that 
for  the  faid  years  he  had  compounded  for  the  tithes  of  hay 
with  the  plaintiff  at  iixteen  (hillings  each  year,  and  which  he 
had  alfo  duly  paid ;  and,  after  fetting  forth  all  his  titheable 
matters,  he  in  lifted  on  the  modus  for  tithe  milk  ;  fpoke  to  the 
compofition.  of  three  pounds  a-year,  as  in  the  bill  mentioned  \ 
and  faid,  that  he  had  paid  the  tithe  of  pigs  and  geefe  in  kind } 
and  that  Eajier  offerings  were  included  in  the  faid  compofi<* 
.  tion. 

The  defendants  with   others,  on  behalf  of  thcmfelves  and 
all  other  occupiers  and  owners  of  lands  within  the  parifli  of 
Prefton  Saint  Mary^  filed  their  crofs  bill  againft  SmalUy^  clerk, 
ilating  <^  that  by  an  ancient  immemorial  cuftom  ufed  and  ob- 
<'  ferved  within  the  faid  parifli,  every  occupier  of  lands  within 
<<  the  fame,  keeping  or  depafturing  any  milch  cows  within  the 
*'  fame  parifh,  had,  or  ought  to  have  paid  to   the  vicar  thcrc- 
'<  of,  his  leffee  or  leffees,  for  the  time  being;  at  Lammas  Daj 
««  in  every  year,  or   as  foon  after  as  lawfully  demanded,  and 
*•  that  the  vicar  of  the  faid  parifli  and  his  leffee  or  leffees,  for 
<«  the  time  being,  had  or  ought  to  have .  taken  and  received 
»*  fourpence  halfpenny,  as  a  modus^  in  lieu  of  tithe  milk,  yearly 
**  arifing  from  each  milch  cow  fo.kept  and  depaflured  within  the 
•«  fame  parifli/*    That  the  faid  ancient  modus  had  been  con- 
ftantly  and  duly  paid  to  the  faid  vicar,  &c.  till  17425  that  the 
defendant,  the  prefent   vicar,    being  prefented,  &c.  into  the 
faid  vicarage,  became  thereby  not  only  entitled  to   the  faid 
fnoduSf  but  alfo  to  all  manner  of  tithes  in  kind,  both  great  and 
fmall,  yearly  ariiing  within  the  faid  parifli,  or  the  titheable  places 
thereof  5  that  foon  after  his  faid  indu£tion,  he  entered  into  as 
agreement  with  the  plaintiff  Death  to  receive  eight  pounds, 
fifteen  flilllings  yearly,  as  a  compofition,  in  lieu  of  all  his  great 
and  fmall  tithes  (including  the  faid  modus)  arifing  within  the 
faid  parifli,  which  compofition  he  had  paid  to  Michaelmas  1747  ^ 
that  the  defendant,  in  order  to  deftroy  the  modus^  and  gain  his 
tithes   in  kind   of  milk,    within  the  faid  parifli,  though    he 
knew  no  fuch  were  due,  or  had  ever  been  paid,  had,  without 
caufe,  refufed  to  accept  thereof,  and,  to  enforce  payment  of  fuch 
tithes  in  kindj  had  filed  his  bill  herein.  The  crofs  bill  therefore 
prayed|  that  the  vicar  might  anfwer  the  premifes^  and  leave 
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with   his  clerk  in  court  all  books,  papers,  writings,  deedsy      SnAttir^ 
and  evidences  whatfoever,  in  his  cuftocly  or  power,  relating  to        H^fi  ^ 
the  faid  modus\  that  the  plaintiffs  might  be  at  liberty  to  in(pe£l      ^  i  c#im»ii. 
the  fame,  and  take  copies  thereof ;  that  if  the  faid  defendant 
did    not  admit  fuch  inodus^  as  before  charged,  a  proper  iffue 
might  be  dire^ed  to  try  the  fame  ;  and  that  it  might  be  efla- 
blilhed  by  the  decree  of  this  court. 

The  vicar,  by  his  anfwer  admitted,  that  in  July  1742,  he 
was  prefented  to  the  faid  living  \  but  denied  the  cuftom  for 
the  tithe  pf  milk,  as  alledged  in  the  crofs  bill,  or  that  he  had 
entered  into  any  agreement  with  the  plaintiff  Deaths  including     . 
the  faid  pretended  wodus,  or  that  he  had  ever  allowed  any  fuch 
modtis^  He  alfo  admitted,  that  he  had  filed  his  bill  to  eftablifh  his 
right  to  tithes  in  kind  ;  that  the  plaintiffs  had  applied  to  him  to 
accept  of  the  faid  pretended  moduSf  which  he  had  refufed  ;  and  he 
faid,  that  he  had  never  had  in  his  cuftody,  or  feen,  to  his  know- 
ledge, anv   ancient  deeds,  &c.  relating  to  fuch  modus  ;  except 
fome  receipts  produced  by  the  plaintiffs,  wherein  fourpence  half- 
penny a  cow  was  mentioned  to  have   been  paid  to  a  former 
vicar ;  and  that  he  had  left  in  the  hands  of  his  clerk  in  court 
three  terriers  of  1706,  1707,  and  17 15,  for  the  plaintiff^s  in- 
fpeAion,  &c. 

The  plaintiffs  in  both  caufes  replied)  the  defendants  re^ 
joined  \  and  witneffes  were  examined  on  both  fides  \  and  upon 
hearing  counfel,  and  on  full  debate,  the  court  direded  an  iffue 
to  try  the  modus^  as  alledged  in  the  crofs  bill ;  and  ordered 
that  the  caufes  fhould  ftand  over,  as  to  all  other  demands,  till 
after  the  trial. 

A  trial  was  accordingly  had,  and  the  jury  found  a  verdift  for 
the  moduSf 

The  Court  accordingly  ordered  the  original  bill  to  be  dif- 
miffed,  as  to  the  tithe  milk  in  kind,  with  coffs  ;  the  faid  modus 
to  be  eflablifhed ;  and  the  defendant  Smalley  to  pay  to  the 
plaintiffs  in  the  crofs  caufe  their  cofts^  in  refpeA  thereof,  both 
at  law  and  in  equity* 

.  Tnk  Court  alfo  ordered  Death  to  account  for  the  tithe  of 
the  agiftment  of  all  calves  which  he  had,  and  which  were  not 
bred  for  the  plough  or  pail ;  for  the  tithe  of  the  agiftment  of  all 
other  unprofitable  cattle  \  for  Ea/ier  offerings  from  Michaelmas 
1 747,  with  cofts  I  for  the  tithe  milk  according  to  the  modus  \ 
and  for  the  compoiition  of  eight  pounds,  fifteen  ibillings  a-year 
from  Mkbaelmas  17504  without  cofts. 

Thb  Court  further  ordered  Rummins  to  account  for  the 
compoiition  of  three  pounds  a  year,  for  the  fmall  tithes  of  HaU 
Farm  (except  the  tithes  of  pigs  and  geefe)  from  Michaelmas  ^ 
1 750  i  for  the  tithes  of  pigs  and  geefe  in  kind,  from  Michaelmas 
175  c  9  for  Eajler  offerings  from  Michaelmas   17461  for  the 
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great  tithes  on  HalL  Farm^  from  Miebailmas  >I7$o;  for  the 
fmail  tithes  from  his  other  lands  from  Miebailmas  1749;  sui<i 
for  the  tithe  of  milk  according  to  the  modus,  \  but  all  without 

cofts. 

The  Court  further  ordered  the  original  bill,  as  to  all  otiier 
demands,  to  be  difmifTed  without  co^s,  and  the  caufe  to  be 
further  beard  upon  coming  in  of  the  niafter'&  report. 


BilaitTsim 
ay.  Cxo.  !• 


The  vicar  of  ^£w 
/M,  in  Skffoikf 
cUiim  a  moiety 
of  the  great 
tithciTy  all  the 
fmall  tithes  of 
the  pariihy  and 
all  the  great  and 
frnaU  tithes  of 
jiff  em  Me.^JoWf 
andof  fire  act  es 
In  fyermmifieid. 


Umfrevillk  agqinfi  Hick£RI2;(oili.« 

Buffolki  27*5  Febrtfarj  l^SA* 

nrHE  bin  ftated,  that  the  plaintiff,  in  the  year  1729,  wats 
^  duly  prefented  to  the  vicarage  of  ABon^  in  the  county  of 
Suffolk^  and  had  ever  fince  been  lawful  vicar  thereof,  and  there- 
by was  entitled  to  all  tithes,  oblations,  obventions^  and 
offerings  of  right  due  to  the  vicar  of  the  faid  pariCb  ;  that  by 
fomc  ancient  endowment,  or  long  imn?en?prial  ufage,  the  vicar* 
there  are  entitled  to  a  moiety  of  all  the  great  tithes  yearly, 
ariling  therein,  to  all  the  tithes,  both  great  and  (inall,  of  ASon^ 
Meadow^  and  five  acres  of  arable  land  in  Warmtn^eld^  and  to  all 
fmall  tithes  in  the  pariih  and  the  titheable  places  thereof;  that 
the  defendants  infiil,  that  the  defendants  Mary^  f^c.  the  five 
daughters  of  John  Drewy  are  entitled  to  the  impropriate  rec- 
tory of  ABon  \  that  they  alfo  pretend,  that  the  faid  redory 
contains  a  moiety  of  all  tithes,  both  great  and  fmall,  arifiw 
therein ;  that  the  faid  Drew  purchafed  the  faid  rectory  of  T. 
Short  ■  and  his  wife^  for  one  thoufand  and  fixty  pounds  ; 
that  by  indenture,  dated  the  twenty  fixth  oi March  17I7>  they 
granted  to  him  the  faid  refVory  ;  that  he  being  dead,  the 
faid  re^ory  defcended  to  his  faid  five  daughters,  as  coheirs  ; 
that  the  faid  Drno^  in  his  life  time,  received  a  moiety 
thereof  without  any  interruption  from  the  plaintiff,  Qra^y  other 
vicar  ;  but  he  infifled,  that  he  as  vicar  was  entitled  to 
half  the  great  tithes,  to  the  tithes  of  ABon  MeadovJf  and  the 
faid  five  acres,  and  to  all  fmail  tithes  arifing  in  the  parifli, 
and  tlrat  by  a  terrify  taken  the  eighth  of  May  17Q6,  of 
the  glebe  lands,  meffuages,  (l^nements,  and  portions  of  tithes 
in  the  faid  parifh,  it  was  presented,  that  the  vicars  "of  the 
faid  pariHi  are  entitled  to  aH  fmall  tithes,  to  half  the  great 
tithed  of  the  faid  parifh,  to  the  tithes  pf  a  piece  of  ground  ad- 
joining to  Barber  Heathy  about  five  acres  lying  in  the  parifli  of 
Great  fVarmingJii'ldi  in  the  occupation  of  J,  Upton^  and  to  the 
tithes  of  ABon  'Meadoiv^  otherwife  Whitting  Meadow^  about 
three  acres  and  an  half  in  Milfordf  in  the  occupation  of  Francis 
Martin  /  that  by  another  terrier ^  taken  the  nineteenth  of  June 
1716,  all  fmall  tithes,  and  an  endowment  of  half  the  great* 
tithes  of  the  laid  parilb^  the  tithe  of  ABon  Meadow^  and  of 

one 
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pnc  piece  of  arable  land  containing  five  acres  in  Warmtngjieldy  in  UMFiiviLti 
'  the   occupation  of  y,  Lamiy  are  declared  payable  to  the  vicar         '»f*»»'»/^ 
of  the  faid  parifli ;  that  it  had  always  been  declared  by  ancient         cill. 
perfons  of  the  faid  parifh,  as  long  as  any  one  now  living  can 
l"emember,  that  all  thefmall  tithes  of  the  parifh,  and  all  tithes 
of  the  faid  meadow  and  piece  of  arable  land  did  always   belong 
to  the  vicar ;  that  the  faid  Drew  having  taken  out  of  the  town 
cheft  the  terrier  of  the  parifh,  acquainted   the  plaintiff^  who 
had  married    the  defendant    Mary^  the  daughter  of  the  faid 
DreiVy  that  the  faid  Drew  was  entitled  to  a  moiety  of  all  tithesi 
great  and  fmall,  in  the  parifh  ;  that  the  plaintiff  having  been 
prefentcd  by  liim    to  the  faid    vicarage  in    1729,  acquiefccd 
therein,  and  permitted  him  to  receive  the  fame,  he  not  being 
informed  of  his  right  to  the  tithes  he  now  claimsi  till  the  death* 
of  the  faid  Drew^  who,  confcious  of  bis  having  no  right  to  the 
fmall  tithes  of  the  vicarage,  defcribed  the  faid  redtory  in  hij  will, 
without  taking  notice  of  the  fmall  tithes  thereof;  that  the  de- 
fendants had,  iince  the  faid  Drew's  death,  received  a  moiety  of 
fhe  fmall  cithes,  and  alfo  the  tithes  of  ^^n  MeaJow,   and  the 
faid  five  acres  of  arable  land  in   Wanningfieldy  and  'that  they 
refufcd  to  account  with  him  for  the  fame.      The  bill  there- 
fore prayed,  that  the  defendants  might  account  with  the  plaintiff- 
for  the  faid  tithes  from  April  1740,  when  they  came  into  pafr 
fefiion  of  the  fame ;  and  that  the  plaintiff's  right  to  the  faid 
tithes  fo  claimed  by  him  ;i$  aforefaid^  n^ight  be  eitablifhed  by  thft 
flecree  of  this  court. 

The  defendant  HkleringiU  znA  others  admitted  the  plaintiff  to  '^^^  defendams, 
be  lawful  vicar  of  the  faid  vicarage  and  parifh  church  of  AHoriy  ^^^  oTihe^rec* 
and,   5is  fuch,  entitled  to  all  tithes  of  right  due  to  the  vicar  lory,  fay,   ihat 
there ;  and  faid,  that  by  fome  ancient  endowment,  or  long  the     vicar     is 
immemorial  ufagc,  the  vicars  of  th^  faid  parifh  had  been  and  ^^^y  entitled  to 
are  entitled  to  a  moiety  of  all  the  great  and  fmall  tithes  in  the  l^'^^/f^au 
faid  parifh,  fcut  not  to  all  the  tithes  otAffon  Meadow^  and  of  five  ^^xht^    of  the 
^cres  of  land  in  Warmlngjieid^  or  to  all  the  fmall  tithes,  yearly  pariOi  of  Aa^n 
growing  in  the  faid  parifh ;  for  that   the  defendants,  the  five  Mcad&w,     and 
daughters  and  coheirs  of  the  faid  Drtno,  were  entitled  to  the  *^^'^^^' 
impropriate  reftory  oiABon  aforefaid  ;  that  the  faid  reftory  con- 
tained a  moiety  of  all  tithes,  both  great  and  fmall,  arifing  in  the 
faid  parifh  ^  and  they  fet  forth  their  title  to  the  fame  ;  that  the 
plaintiff,  in  the  life-rtime  of  the  fs^id  ZV^^  ^d  iince  his  deaths 
had  only  received  a  moiety  of  great  and  fmall  tithes  in  the  pariihji 
and  never,  till  very  lately,  claimed  any  other  tithes  arifing  there; 
that  by  a  terrier,  made  \n  l^^9i  and  figned  by  the  vicar  and 
churchwardens  and  fo,me  of  the  principal  inhabitants,  all  great 
and  fmall  tubes  in  the  parifh  appear  to  be  partable  in  equai 
ihares,  between  the  vicars  and  impropriators ;  that  ever  fince 
Drno's  death,  they  and  the  plaintiff  in  right  of  the  defendant 
j^if^jj^h^d  received  a  moietj  of  all  the  fm^U  tittles  of  the  faid 

^  k  4  vicaragej 
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UMPRtviLii  Vicarage,  T?hich  they  infifled  was  the  impropriator's  moiety ;  and 
againft  ^f^y  ^  moicty  of  thc  tithes  of  ji£Ion  Meadow  and  the  faid  five 
'g  jllV*'  *cres  in  Warmin^ldy  which  they  infifted  belonged  to  the  impro- 
priators I  therefore  they  have  not  fet  out  any  account  of  the  faid 
tithes  ^  and  that  the  three  terriers  might  have  been  prefemed; 
but  they  denied  that  the- reftory  was  defcribed  in  the  will  of 
X)rcw,  as  in  the  bill  is  mentioned  ^  and  inilfted,  that  the 
defendants  the  daughters  of  the  faid  Drew  were,  as  i'Dpropria- 
trixes,  entitled  to  the  moiety  of  the  great  and  fmaU  tithes 
arifing  in  the  faid  parifh,  and  to  the  tithe  of  j^ffo/i  FUhiy  aod 
of  thc  faid  five  acres  in  Warmingfield^ 

I'he  defendant  yenmns  faid,  that  he  was  informed  that  Morj^ 
the  plaintiff's  wife,  and  her  four  fifters,  were  entit]ed,as  daughters 
of  the  faid  DreiVj  to  the  faid  reftory  of -idf<^*/r,  which,  as  he 
apprel^endedi  contained  a  moiety  of  all  tithes  great  and  fmall  j 
that  on  fuch  prefumption  he  had  contracted  with  the  plaintiff  and 
the  defendants  for  the  purchafe  of  the  faid  redory  and  advowfon, 
and  four  acres  of  copyhold  land^for  two  thoufand^  eight  hundred) 
and  eighty  pounds,  in  cafe  the  faid  reflory  contained  a  moiety 
as  afbrefaid  ;  but  whether  the  faid  reAory  contained  fuch  moiety,, 
or  whether  the  plaintiff  was  entitled  to  all  fmall  tithes  as  vicar, 
and  one  moiety  of  the  great  tithes  in  the  faid  parifh,  and  the 
tithes  of  J^n  Meadow  and  the  faid  five  acres  in  WarrmngjUUy 
he  fubmitted  to  the  coui:t^ 

The  plaintiff  replied  ;  the  defendants  rejoined  j  and  witncflis 
were  examined  on  both'  fides ;  and  upon  hearing  counfel  on  both 
fides  \  and  a  copy  of  a  terrier  of  the  glebe  lands  belonging  to 
the  faid  vicarage,  dated  the  eighth  of  May  1 706,  in  the  rc- 
giftry  of  the  Bifjop  of  Norwich^  being  offered  to  be  read,  and 
an  obje£licii  by  the  defendant's  counfel,*  over-ruled^  and 
the  copy  read;  a  copy  of  another  terrier,,  dated  the  nine- 
teenth of  Jtwe  1706  J  another,  dated  thi?  twenty -feventh  of 
June  1740,  .offered  and  objefted  to  by  the  defendants  counfel,, 
and  refufed  \  the  dcpofition  of  IV,  Jennens  ;  and  reading 
the  anfwers,  and  feveral  depofitions  \  and  the  agreement  touch- 
ing the  defraying  the  cxpence  of  the  fuit  by  the  defend** 
ants  \  and  on  full  debate  y 

Tlw  vicar  not      TheCoitrt  ordered,  that  as  the  plaintiff  had  not,  as  vicar  of 
halving    proved  Jfion^  made  out  any  title  to  all  the  fmall  tithes  within  tlie  faid 

il'dSbi'*'*"  P^*"^^'  ^"^  ^°  ^"  ^^^  8^^^^  ^^^  ^^^'^  ^^^^^^  °f  ^^  ^**^  ^^^  ^^^ 

piece,  and  of  ^ifon  Meadow j  but  only  to  a  moiety  of  all  the  great 

and  fmall  tithes,  the  bill  fhould  fland  difmified  out  of  this  court, 

fo  far  as  it  related  to  the  efiabUfbing  his  right  to  the  fame  i  with 

cofts  to  be  taxed. 


BiSHOF 
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Bishop  agatnjf  Br  a?  am  ;  et  i  Contra.  ^^Tc^""* 

Suffolk^  iZthNovimher  1754. 

THE  reftor  oiAJby  near  Sampfird^nA  Campfey^  in  the  county  The  itftor  %i 
of  Suffhlhy  claimed  all  manner  of  tithes  arifing  inthcparifli,  ^'  ^^f^' 
particularly  the  tithes  of  corn,  beans,  peafe,  grain,  hay,  grafs,  -'^^   .^^  ^^T 
clover  grafs,  turnipsj^  fheep.  Iambs,  pigs^  wooli  and  geefe,  in  u  entitled  to  cha 
kind  ;  and  for  every  dairy  cow  having  had  a  calf  that  year,  great  and  finaH 
threepence  ;  for  every  tenth  calf,  two  ilhilUngs  ;  for  every  calf  ^^  oi^htPark 
under  ten  being  fold,  twopence  5  for  fiich  as  arc  killed  or  weaned,  ^^  to**ceiuiIl 
one  penny  ;  for  every  heifer  gs^  were  bud,  three  halfpence  ;  for  m0Jmja  inUeu  of 
every  hearth  hen  at  Cbriflmas^  fixpeace  ;  fruit,  twopence  }  pigs  tbe    tatbet.    o£ 
and  gccfe  in  kind,  allowing  one  halfpenny  for  ten,  and  to  have  ?^'V.  **'^'*** 
but  one  halfpenny  a-piece  to  fevcn  j  and  ftated,  that  fince  his  in-  (j^^'^j,^* 
ititution  in  the  year  175 1  he  had  enjoyed  all  the  great  and  fmaU  ^*^  ^  —^ 
tithes,  except  fuch  fmall  tithes  for  which  fuch  cuftomary  pay-* 
tnents  were  made  as  aforefaid,  ^nd  Eafter  ofierings ;  that  th« 
defendants  had,  di^^ring  that  period,  jointly  occupied  a  farm^  and 
lands  therein,  and  had  for  two  years  wheat,  ryCj  oats,  barley)^ 
peafe,  and  beans,  growing  thereon  ;  that  about  one  hundred 
acres  of  the  faid  farm  was  feeding  land,  which  had  formerly 
been  apark^  but  had  not  for  many  years  then  laft  paft  been  ufed 
as  a  park,  but  had  been  parcelled  out  ^nd  feparated,  and  fome  of 
it  mowed,  and  the  other  parts  of  it  grazed  ;  that  his  predeceilbrs 
had  taken  th^  great  tithes  of  the  faid  farm  and  lands  when 
ploughed  andifi»ived,and  the  tithe  of  hay  when  they  were  mowed^ 
and  an  allowance  ifor  the  depafturing  thereof  when  grazed  % 
that  during  the  faid  years,  the  defendants  had  cut  and  mowed 
from  the  faid  farm,  as  well  from  that  part  of  it  which  had  never 
been  part  of  the  Park  as  from  that  which  had  been  part  thereof, 
great  quantities  of  corn  and  grain»  and  had  carried  the  fame 
away,  without  fetting  out  the  tithes  thereof,^  or  making  him  any 
fatisfaaion  for   the  fame.    The  bill  further  ftated,  that  the 
defendants,  during  the  faid  period,  had  alfo  occupied  another 
farm  and  lands,  and  had  cut  and  mowed  from  divers  acres 
thereof  natural  grafs,  clover   grafs,  and  other  forts  of  grafs, 
and  made  the  fame  into  hay,  the  tithes  of  which  they  had 
converted  to  their  own  ufe  %  that  the^  had  alfo  fed  thereon 
divers  cows  which  had  calves,  which  had  been  fold,  killed,  and 
weaned;  and  for  which  cuftomary  payments  were  due  to  the 
pl^untiff*  as  aforefaid  \  that  they  alfo  had  ftieep,  which  yielded 
wool  and  lambs  }  that  they  alfo  had  fows,  pigs,  geefe,  ducks, 
hens,  turkies^^and  other  poultry ;  bees»  wax,  honey,  roots,  and 
herbs  of  alt  forts  ;  that  they  alfo  had  thereon  horfea  and  mares, 
and  had  bred  a  number  of  colts,  and  fed  fundry  barren  and 
unprofitable  cattle,  and  had  other  titheable  matters*    The  bill 
therefore  prayed,  that  the  defendants  might  come  to  an  account, 
and  be  compelled  to  pay  the  plaintiff  the  tithes  then  due  and  ia 
arrear. 

The 
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^i  CsMtra^ 


Bisifoy  The  defendants  admitted,  that  the  plaintiff  was  thcnrcftor  of 

!  ^i''''nfi        AJh^  and  entitled  to  all  the  tithey  of  the  parUh,  except  as  after- 

^Cr^JH}      nicntioned  ;  and  that  they  had  held  the  farms  and  lands  men- 
tioned in  the  bill  5  but,  after  fettrng  forth  the  quantities  of  cora 
they  had  grown  ther^bq,  they  faid,  that  about  ninety  acres  of  thp 
faid  farm  were  anciently  a  pari,  wherein  deer  were  kept ;  that 
the  fame  had  been  difparked  about  thirty  years  ago  ;  that  the 
lands  called  the  Part  Lands  had  been  partly  tilled  or  mowed^^ 
and  the  reiidue  thereof  fed  ;  and  that  the  plaintiff  was  not 
entitled  to  any  tithe?,  or  any  payment  in  lieu  thereof,  for  the  faid 
ninety  acres  fo  difparked^  other  than  half  a  b^uck,  which  the 
occupiers  thereof  had  imniemorially  paid  to  the  plaintiflfs  prcd^ 
ceffors  yearly,  on  the  twentieth  of  Jufyf  or  fo  foon  after  as  the 
fame  had  bot^n  demanded,  in  lieu,  of  all  tithes  of  the  iaid. ninety 
acres  ;  and  that  the  faid  half  buck  had  been  condantly  accepted 
and  received  by  the  plaintiff's  predeceflbrs,  or  their  farmers, 
in   lieu   of  fuch  tithes.      They  admitted,    that  fome  of  tb^ 
plaintiff's  predeceffors   had  taken  tithes   in  kind  of  the  faid 
Park  Lands  iince  the  fame  had   been  difparked,  but  that  fuch 
tithes  had  b<*en  paid  by  the  tenants  without  the  knowledge  or 
confent  of  them  or  their  anceftors  ;  and  therefore  fuch  paymcftt 
was  not  fufEcieat  to  deflroy  the  modus  of  half  a  buck  yearly^ 
the  faid  payment  of  the  half  buck  being  annexe<i  to  the  lands, 
^nd  not  annexed  to  them  merely  zs  a park^     And  they  faid,  that 
they  had  made  the  plaintiff  a  fatisfa6lion  for  all  other  tithes,  0^ 
jiad  offered  him  a  reafonable  f«itisfad\loQ  for  the  fame; 

The  defendj^nts,  on  behalf  of  themfelves  and  all  other  inhabi- 
tants of  the  town  of,  and  ovyners  and  occupiers  of  lands  in, 
Campfey  AJh^Gitd  their  crofs  bill  againft  the  plaintiff,  dating,  thai 
in  the  faid  town  and  parKh  there  are  the  following  immemorial 
ruftoms  :  that  every  inhabitant  of  the  faid  town  ihould  yearly^ 
on  Michaelmas  Ray^  or  fo  foon  after  as  lawfully  demanded,  pay 
to  the  reflor  of  the  parifh  threepence,  in  lieu  of  the  tithe  for 
«very  dairy  milch  cow  having  had  a  calf  that  year  5  two  (hillings, 
in  lieu  of  the  tithe  for  every  tenth  calf  in  one  ye^r  ;  twopence, 
inliqu  of  tithe  for  every  calf  that  falls  under  the  number  often 
•being  fold  ;  one  penny  for  every  calf  killed  or  weaned  ;  three 
Jialfpence  for  every  gaft  beafl  and  heifer  gaft  were,  and  bud  \  a 
hearth  hcfi^  at  Chrtflmas,  in  lieu  of  the  tithe  of  all  fuel  burnt  on 
4heir  rcfpeclive  meliua^es  or  cottages  \  twopence  for  an  ancient 
garden  and   orchard,  in  lieu   of  tithes   for  fuch  garden  an^ 
orchard  ;  for  every  feven  or  more  geefc  or  pigs,,  one  pig  or 
,goofe,  on  being  allowed   one  halfpenny  a  piece  to  make  the 
number  ten  ;  one  halfpenny  a-picce  for  every  pig  or  goofe  under- 
fcven,  in  lieu  of  tithe  for  pigs  or  geefe  ;  and  half  a  buck  on  the 
.twentieth  of  July^  or  fo  foon  after  as  demanded,  in  lieu  of  all 
tithes  ariiing  from  the  faid  ninety  acres,  called  the  Park  Ltaiis^ 
The  anfwer  further  ftated.  that  the  faid  modufss  an4  half  buck 

had 
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Iiad  been  conftantly  paid  to  the  reAor  of  the  faid  parifli  till  the       Bitaor 
jear  17 19,  when  Mr.  Carrw^  the  then  re£lar,  endeavoured  to        h^ 
gain  to  himfelf  tithes  in  kinj,  by  cefufing  to  accept  thelfamey      '"f  "^*|I ' 
I»articularl7  the  half  bucE  \  that  he  had  contini^ed  to  refiifc  the      ^*   "^'^^ 
fame  until  his  death ;  and  that  the  plaintiff  in  the  original  ca^fe 
had  ever  ilace  alfo  r^ufed  to  accept  the  isune  \  but  that  the  faid 
inhabitants  and  occupiers  had  every  year  fince  Carmf  refufed  to 
accept  the  faid  modtdfes  made  legal  tenders  of  the  fame.    The 
crofs  bill  therefore  prayed,  that  an  ifliie  at  law  might  be  dire&ed 
to  try  the  validity  of  the  faid  madufui  if  the  fame  were  not 
admitted  ;  and  that  the  fame  might  be  eftabliihcdj,  and  the  tei^ 
(imony  of  their  ancient  witnefies  perpetuated* 

The  re£kor  admittedj^  that  there  were  fev««al  and  immemorial 
piftoms  relating  to  the  payment  of  tithes  to.  the  parfon  of  the 
parifli,  which  had  been  allowed  and  regiftered  in  feveral  terrier^ 
^returned  into  the  court. of  the  Bf/bop  rfNorwifih  ;  that  the  faid 
^uftoms  spre,  that  all  the  corq  tithes  wkbin  the  faid  parifh  ihall 
be  paid  to  the  re£lor  or  his  tenants  in  their  proper  kinds }  and  he 
fet  out  the  cuftom  for  payment  of  the  tithes  for  every  cow 
having  had  a  calf,  gaft  beaft,  heifer,  gaft  w-ere  bod,  hearth  hea^ 
pig,  and  goofe,  to  be  the  fame  as  in  the  crofs  bill  was  fet  forth  ; 
and  alfo,  that  twopence  wei«  payable  at  Ea/ier  for  every  commu* 
nic^nt ;  twopence  for  fruit ;  Jind  for  mortuaries  according  to  the 
Aatute  ;  and  he  fet  out  what  was  payable  for  other  tithes  ;  and 
faid|  that  the  faid  cuftomary  payments  had  been  always  fub* 
mitted  to  as  well  by  his  predeceffors  as  by  himfelf;  and  that  he 
never  d^figned  to  difpute  the  fame,  except  as  to  the  Park  Lafidim 
He  alfo  admitted,  that  the  faid  ninety  acres  had  been  anciently 
fenced  in  as  ^^  park  ;  that  deer  had  been  kept  therein  \  that  the 
fame  hs^d  been  difparked  about  the  time  mentioned  in  th   bill^ 
that  they  had  fince  been  called  the  Park  Lands  \  and  thai  they 
had  been  either  tilled,  mowed,  or  fed  ;  but  he  denied  that,  to 
bis  knowledge,  the  plaintiffs,  their  anceftors,  or  tenants,  had 
immemoriaily  paid  a  modu^  of  half  a  buck  to  the  reA<H*s  of  the 
pariih  yearly,  at  any  time,  in  lieu  of  any  tithes  arifing  from  the 
faid  ninety  acres ;  or  that  the  faid  half  buck  was  at  any  time 
received  by  any  of  the  reAors  of  the  pariih  in  lieu  and  fatisfa£tion 
of  all  il^ch  tidtes  as  annually  arofe  from  the  faid  Park  Lands  ; 
or  that  it  ws^  tendered  to  and  accepted  by  the  redlors  of  the  pa- 
rifh in  lieu  of  the  tithes  for  fuch  Park  Lands  till  the  year  1719  } 
but  that  if  it  had  been  yearly  given,  it  muft  have  been  given  as  a 
prefent  rather  than  as  a  modus  in  lieu  of  tithes,  for  that  very 
little  could  arife  from  a  park  fed  with  deer  which  was  titheable. 
He  alfo  infifted,  that  if  fuch  cuftomary  payment  had  been  made 
for  the  faid  lands  whillt  a  parky  yet  that,  when  the  faid  lands 
were  broke  up,  the  deer  deftroyed,  and  the  park  lands  difparked 
and  put  into  tillage,  fuch  payment  of  half-a-buck  yearly  for  the 
faid  lands  when  a  park  muft  alfo  ceafe^  as  from  that  time  the 

nature 
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Smallbt      great  tithes  on  Hall  Farwh  froni  Michaelmas  1750;  for  the 
•imnp        fmall  tithes  from  his  other  lands  from  Michoilmas  1749 ;  and 
^i^Gmra^     for  the  tithe  of  milk  according  to  the  modus  \  but  all  without 
cofts. 

The  Court  further  ordered  the  original  bill,  as  to  allotfae^ 
fdemands,  to  be  difmiSed  without  co(iS|  and  the  caufe  to  be 
further  heard  upon  coming  in  of  the  niafter's  report. 


BiiaitTeim  Umfreville  azainft  Hickeringilu 

ay.  C«o.  %.  *      -^  ^ 

Suffolk^  27*5   Febnfary  1754. 

TheTicarof^r-  i-pHE  bill  ftated,  that  the  plaintiff,  in  the  year  1729,  was 
/M,  in  &iff»ik,    1    duly  prefented  to  the  vicarage  of  A£lont  in  ^hc  county  of 

of  th*  TrlalE  ^^''*'  ^"^  ^^^  ^^^^  ^^"^^  ^^^^'^  ^^^^"^^  ^^^"^  thereof,  and  there- 
tithe?,  all  the  ^7  was  entitled  to  all  tithes,  oblations,  obventions,  and 
fmall  tithes  of  offerings  of  right  due  to  the  vicar  of  the  faid  parifh  \  that  bjr 
the  parini,  and  fome  ancient  endowment,  or  loug  iminemorial  ufage,  the  vican 
fmL?  titi^*  o*f  *^^^^  ^^^  entitled  to  a  moiety  of  all  the  great  tithes  yearly. 
jmcH  Meadow^  arifing  therein,  to  all  the  tithes,  both  great  and  imall,  of  AdoU' 
andof  fiYeacTe$  Meadow^  and  five  acres  of  arable  land  in  Warmin^eli^  and  to  all 
\iiWerwMifeld.  fmall  tithcs  in  the  parifli  and  the  tithcable  places  thereof  j  that 

the  defendants  infiiV,  that  the  defendants  Marjj  CsV.  the  fi?e 
daughters  of  John  Drewy  arc  entitled  to  the  impropriate  rec- 
tory of  ABon  \  that  they  alfo  pretend^  that  the  faid  refbry 
contains  a  moiety  of  all  tithes,  both  great  and  fmall,  arifii^ 
therein  j  that  the  faid  Drew  purchafed  the  faid  rectory  of  f. 
Short  ■  and  his  wife,  for  one  thoufand  and  fixty  pooDds ; 
that  by  indenture,  dated  the  twenty  fixth  of  March  1717,  tbcy 
granted  to  him  the  faid  re6Vory  ;  that  he  being  dead,  the 
faid  re^ory  defcended  to  his  faid  five  daughtei^s,  as  coheirs ; 
that  the  faid  Drew^  in  his  life  time,  received  a  moiety 
thereof  without  any  interruption  from  the  plaintiff,  praQy  other 
vicar  ;  but  he  infifled,  that  he  as  vicar  was  entitled  to 
half  the  great  tithes,  to  the  tithes  of  ASion  MtadovJy  and  the 
faid  five  acres,  and  to  all  fmall  tithes  arifing  in  the  parifh, 
and  tlfat  by  a  terrier ^  taken  the  eighth  of  Aiay  lyptf,  of 
the  glebe  lands,  mefTuages,  (j^nements,  and  portions  of  tithes 
in  the  faid  parifh,  it  was  presented,  that  the  vicars  "of  the 
faid  parifh  are  entitled  to  aH  fmall  tithes,  to  half  the  great 
tithes  of  the  faid  parifh,  to  the  tithes  pf  a  piece  of  ground  ad- 
joining to  Barber  Heathy  about  five  acres  lying  in  the  parifh  of 
Great  PVarming fields  in  the  occupation  of  J,  Upton ^  and  to  the 
tithes  of  ABon  'Meadcwj  otherwife  Whitting  Meadow^  about 
three  acres  and  an  half  in  Milford^  in  the  occupation  of  Francis 
Martin  ;  that  by  another  terrier^  taken  the  nineteenth  of  Jatu 
1716,  all  fmall  tithes,  and  an  endowment  of  half  the  great* 
tithes  of  the  iaid  parilh^  the  tithe  of  A&on  Meadofv^  and  of 
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one  piece  of  arable  land  containing  five  acres  in  Warming  fields  in  UMFit^iLt* 
'  the  occupation  of  y.  Lambj  arc  declared  payable  to  the  vicar  «.e«"*/^ 
of  the  faid  pari  Hi ;  that  it  had  always  been  declared  by  ancient  cm., 
perfons  of  the  faid  parifh,  as  long  as  any  one  now  living  can 
remember,  that  all  the  fmall  tithes  of  the  parifh,  and  all  tithes 
of  the  faid  meadow  and  piece  of  arable  land  did  always  belong 
to  the  vicar  ;  that  the  faid  Dr^nv  having  taken  out  of  the  towa 
cheft  the  terrier  of  the  parifh,  acquainted  the  plaintiff,  who 
had  married  the  defendant  Mary^  the  daughter  of  the  faid 
Drrtu,  that  the  faid  Drew  was  entitled  to  a  moiety  of  all  tltheS| 
great  and  fmall,  in  the  parifh  ;  that  the  plaintift*  having  been 
prefentcd  by  him  to  the  faid  vicarage  in  1729,  acquiefccd 
therein,  and  permitted  him  to  receive  the  fame,  he  not  being 
informed  of  his  right  to  the  tithes  he  now  claims,  till  the  death 
of  the  faid  Drew^  who,  confcious  of  his  having  no  right  to  the 
fmall  tithes  of  the  vicarage,  defcribed  the  faid  re£lory  in  hi^  will, 
without  taking  notice  of  the  fmall  tithes  thereof;  that  the  de- 
fendants had,  fince  the  faid  Drew^s  death,  received  a  moiety  of 
^he  fmall  dthes,  and  alfo  the  tithes  of  jiHon  Meadow,  and  the 
faid  five  acres  of  arable  land  in  Warmuigfield^  and  -that  they 
refufed  to  account  with  him  for  the  fame.  The  bill  there- 
fore prayed,  that  the  defendants  might  account  with  the  plaintiff 
for  the  faid  tithes  from  April  1 740,  when  they  came  into  pof-r 
feflion  of  the  fame ;  and  that  the  plaintiff's  right  to  the  faid 
f  ithes  fo  claimed  by  him  as  aforefaid^  migbc  he  eftablifhed  by  the 
decree  of  this  court. 

The  defendant  Htcieringill  znd  others  admitted  the  plaintiff  to  The  dcfrndjnts, 
be  lawful  vicar  of  the  faid  vicarage  and  parifh  church  of  JHon,  j^J,  oTthe'"^! 
and,   as  fuch,  entitled  to  all  tithes  of  right  due  to  the  vicar  lory,  fay,   chat 
there  ;  and  faid,  that  by  fome  ancient  endowment,  or  long  the     vicsr     U 
immemorial  ufage,  the  vicars  of  th^  faid  parifh  had  been  and  ^^y  «nt»«i«<* » 
are  entitled  to  a  moiety  of  all  the  great  and  fmall  tithes  in  the  l^'^J^/fp^llS 
faid  parifh,  but  not  to  all  the  tithes  ofAffon  Af^adow^  and  of  five  tithw    of  the 
^cres  of  land  in  Warmingfieldj  or  to  all  the  fmall  t^the^  yearly  pariOi  of  Aaon 
growing  in  the  faid  parifh ;  for  that   the  defendants,  the  five  Mtadtw,     a:id 
daughters  and  coheirs  of  the  faid  Drenu^  were  entitled  to  the  ^«'*"X/^^- 
impropriate  reftory  of  jtBon  aforefaid  ;  that  the  faid  reftory  con- 
tained a  moiety  of  all  tithes,  both  great  and  fmall,  arifing  in  the 
faid  parifh  y  and  they  fet  forth  iheir  title  to  the  fame  ;  that  the 
plaintiff,  in  the  life-time  of  the  fs^id  ZV^tu,  ^d  iince  his  dcath» 
had  only  received  a  moiety  of  great  and  fmall  tithes  in  the  parifhji 
and  never,  till  very  lately,  claimed  any  other  tithes  arifing  there ; 
that  by  a  terrier,  made  in  1779,  and  figned  by  the  vicar  and 
churchwardens  and  fome  of  the  principal  inhabitants,  all  great 
and  fmall  tithes  in  the  parifh  appear  to  be  partable  in  equal 
{hares,  between  the  vicars  and  impropriators ;  that  ever  fince 
jprnv'j  death,  they  and  the  plaintiff  in  right  of  the  defendant 
4i^rp^h^d  received  a  moietj  of  all  the  twii  iiik^s^of  the  faid 

]^  k  4  vicarage. 
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Hjckkkin. 


Umfr STILLS  Vicarage,  T?hich  they  infiiled  was  the  impropriator's  moiety  }  and 
againft  j^|fj,  ^  moicty  of  the  tithes  of  A^ion  Meadow  and  the  faid  five 
acres  in  Warmin^ld^  which  they  infided  belonged  to  the  impro- 
priators \  therefore  they  have  not  fet  out  any  account  of  the  faid 
tithes  ;  and  that  the  three  terriers  might  have  been  prefeoted ; 
but  they  denied  that  the  reftory  was  defcribed  in  the  will  of 
Drew,  as  in  the  bill  is  mentioned  ;  and  infifted^  that  the 
defendants  the  daughters  of  the  faid  Drew  were,  as  i^npropria* 
trixes^  entitled  to  the  moiety  of  the  great  and  fmaU  tithes 
arifing  in  the  faid  parifli,  and  to  the  tith.e  of  yd^o.n  Ficldy  and 
of  the  faid  five  acres  in  Warmingjield^ 

I'he  defendant  Jennem  iaid,  that  he  was  infDrmed  that  Mary^ 
the  plaintiff's  wife,  and  her  four  (ifters,  were  entitled>as  daughters 
of  tlic  faid  Drewj  to  the  faid  reftory  of -^<^d»,  which,  as  he 
sipprel^ended,  contained  a  moiety  of  all  tithes  great  and  fmall ; 
that  on  fuch  preiumption  he  had  contraAed  with  the  plaintiff  and 
the  defendants  for  the  purchafe  of  the  faid  re£lery  and  advowfon, 
and  four  acres  of  copyhold  land^for  two  thoufand,  eight  hundred| 
and  eighty  ponnds,  in  cafe  the  faid  reAory  contained  a  moiety- 
as  aforefaid  ;  but  whether  the  faid  reAory  contained  fuch  moiety,, 
or  whether  the  plaintiff  was  entitled  to  all  fmall  tithes  as  vicar, 
and  one  moiety  of  the  great  tithes  in  the  faid  parifh,  and  the 
tithes  of  /^^n  Meadow  and  the  f;^d  five  acres  in  Warming JUUy 
he  fubmitted  to  the  court* 

The  plaintiff  replied  ;  the  defendants  rejoined ;  and  witnefi^  ' 
were  examined  on  both  fides ;  and  upon  hearing  counfel  on  both 
fides  ;  and  a  copy  of  a  teririer  of  the  glebe  lands  belonging  to 
the  faid  vicarage,  dated  the  eighth  of  May  1706,  in  the  re- 
giftry  of  the  Bi/hop  of  Norwich^  being  offered  to  b6  read,  and 
an  objeftioii  by  the  defendant's  counfcl,  over-ruled,  and 
the  copy  read;  a  copy  of  another  terrier,  dated  the  nine- 
teenth of  June  1706  J  another,  dated  th<?  twcnty-feventh  of 
June  1 74c, .offered  and  objefted  to  by  the  defendants  counfcl, 
and  refufed  i  the  depofition  of  IV.  Jennens  \  and  reading 
the  anfwcrs,  and  feveral  depofitions ;  and  the  agreement  touch- 
ing the  defraying  the  cxpence  of  the  fuit  by  the  defends 
ancs  \  and  on  full  debate  \ 

i\\t.  vicar  not       TheCourt  Ordered,  that  as  the  plaintiff  had  not,  as  vicar  of 
J.itving    proved  ARon,  made  out  any  title  lo  all  the  fmall  tithes  within  tlie  faid 

ird^Sfcd!' ^'^^  P^^*^»  ^^  ^°  ^"  ^^^  g'^*^  ^"^  ^°^*'^  ^***^^^  ^^  ^^  ^^^^  ^^^  ^^^ 

piece,  and  of  ABfon  Meadow^  but  only  to  a  moiety  of  all  the  great 

and  fmall  tithes,  the  bill  fhould  Aand  difmiffed  out  of  this  court, 

fo  far  as  it  related  to  the  eftabUihing  his  right  to  the  fame  y  with 

cofts  to  be  taxed. 
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Bishop  againj  Br  ah  am  ;  et  e  Contra.  ^''J^bJ""* 

Suffolk^  iZthNovimber  1754. 

•T^HEreftor  ofjijb^  near  Samp/or  J  znd  Campfejy  in  the  coHnty  The  n&or  •{ 
^    of  Suffilkf  claimed  all  manner  of  tithes  arifing  in  the  parifl^  ^»  "*Yf^" 
particularly  the  tithes  of  corn,  beans,  peafe,  grain,  hay,  grafs,  vj^    "  SMk 
clover  grafs,  turnipS|^  fheep,  lambs,  pigs,  wool,  and  geefe,  in  ueotitiedtothe 
kind  ;  and  for  every  dairy  cow  having  had  a  calf  that  year,  great  and  finan 
tlu'eepence  ;  for  every  tenth  calf,  two  iOiilHngs ;  for  every  calf  tithwo^/Af  p^r* 
under  ten  being  fold,  twopence ;  for  fiich  as  are  killed  or  weaned,  ^^  to*"ceruiI» 
one  penny  y  for  every  heifer  gait  were  bud,  three  halfpence  }  for  imdmju  in  Ueu  g£ 
every  hearth  hen  at  Cbri/fntaSf  iixpcnce  %  fruit,  twopence  i  pigs  the    tkbet    oi 
and  geefe  in  kind,  allowing  one  halfpenny  for  tei\,  and  to  have  ?]J[**     ^I^^H 
but  one  halfpenny  a-piece  to  feven  j  and  ftated,  that  fin^  his  in-  *^*^|j£J" 
ftitution  in  the  year  1751  he  had  enjoyed  all  the  great  and  fmaU  pi«/ j^j4  ^ee^* 
tithes,  except  fuch  fmall  tithes  for  which  fiich  cuftomary  pay* 
jnents  were  made  as  aforefaid,  a^nd  Eajler  offerings  ;  that  th« 
defendants  had,  du^ring  that  period,  jointly  occupied  a  farm^  and 
lands  therein,  and  had  for  two  years  wheat,  i*ye,  oats,  barley^i 
peafe,  and  beans,  growing  thereon  ;  that  about  one  hundred 
acres  of  the  faid  farm  was  feeding  land,  which  had  formerly 
been  aparh^  but  had  not  for  many  years  then  laft  pafl  been  ufed 
as  a  park,  but  had  been  parcelled  out  and  feparated,  and  fome  of 
it  mowed,  andthe  other  parts  of  it  grazed  ;  that  his  predeceffors 
had  taken  th^  great  tithes  of  the  faid  farm  and  lands  when 
ploughed  andfb<i7ed,and  the  tithe  of  hay  when  they  were  mowed^ 
and  an  allowance  for  the  depafturing  thereof  when  grazed  \ 
that  during  the  faid  years,  the  defendants  had  cut  and  mowed 
from  the  faid  farm,  as  well  from  that  part  of  it  which  had  never 
been  part  of  the  Park  as  from  that  which  had  been  part  thereof 
great  quantities  of  corn  and  grain,  and  had  carried  the  fame 
away,  without  fetting  out  the  tithes  thereof,  or  making  him  any 
fatisfa^on  for   the  fame.    The  bill  further  ftated,  that  the 
defendants,  during  the  faid  period,  had  alfo  occupied  another 
farm  and  lands,  and  had  cut  and  mowed  from  divers  acres 
thereof  natural  grafs,  clover   grafs,  and  other  forts  of  grafs^ 
and  made  the  fame  into  hay,  the  tithes  of  which  they  had 
converted  to  their  own  ufe  ;  that  they  had  alfo  fed  thereon 
divers  cows  which  had  calves,  which  had  been  fold,  killed,  and 
weaned;  and  for  which  cuftomary  payments  were  due  to  the 
plaintiff  as  aforefaid ;  that  they  alio  had  ftieep,  which  yielded 
wool  and  lambs  ;  that  they  alfo  had  fows,  pigs,  geefe,  ducks, 
hens,  turkies».and  other  poultry ;  bees,  wax,  honey,  roots,  and 
herbs  of  all  forts  ;  that  they  alfo  had  thereon  horfea  and  mareSt 
and  had  bred  a  number  of  colts,  and  fed  fundry  barren  and 
unprofitable  cattle,  and  had  other  titheable  matters.    The  bill 
therefore  prayed,  that  the  defendants  might  come  to  an  account, 
and  be  compelled  to  pay  the  plaintiff  the  tithes  then  due  and  in 
arrear, 

'Ihe 
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Umfritxii»  vicarage, Trhich  they  infiiled  was  the  impropriator's  moiety  y  and 
againft  j^ifjj  ^  moiety  of  the  tithes  of  A£ion  Meadow  and  the  faid  five 
eTi'^V'*'  acres  in  Warminifield^  which  they  infifted  belonged  to  the  impro- 
priators i  thcreiore  they  have  not  fct  out  any  account  of  the  faid  ] 
tithes^  and  tliat  the  three  terriers  might  have  been  prefeated ; 
but  they  denied  that  the  re&ory  was  defcribed  in  the  will  of 
I)rew,  as  in  the  bill  is  mentioned  ;  and  inllfted,  tkat  the 
defendants  the  daughters  of  the  faid  Drew  were,  as  i'upropria^ 
trixes,  entitled  to  the  moiety  of  the  great  and  fmaU  tithes 
arifing  in  the  faid  parifli,  and  to  the  tithe  of  ^df^dn  FiM%  and 
of  the  faid  five  acres  in  JfTarmingJieldi 

The  defendant  yennens  iaid,  that  he  was  infdrmed  that  Mary^ 
the  plaintifFs  wife,  and  her  four  fillers,  were  entitled, as  daughters 
of  tlic  faid  Drezuj  to  the  faid  rcftory  of  AS^on^  which,  as  he 
sipprel^ended,  contained  a  moiety  of  all  tithes  great  and  imall ; 
that  on  fuch  prefiimption  he  had  contraAed  with  the  plaintiff  and 
the  defendants  for  the  purchafe  of  the  faid  re£lery  and  advowfon^ 
and  four  acres  of  copyhold  land,for  two  thoufand,  eight  hundred^ 
and  eighty  pounds,  in  cafe  the  faid  reAory  contained  a  moiety^ 
as  aforefaid  *,  but  whether  the  faid  reAory  contained  fuch  moiety,, 
or  whether  the  plaintiff  was  entitled  to  all  fmall  tithes  as  vicar^ 
and  one  moiety  of  the  great  tithes  in  the  faid  parilh,  and  the 
tithes  of  A&on  Meadow  and  the  fi^d  five  acres  in  WarnungfitU^ 
he  fubmitted  to  the  court* 

The  plaintiff  replied;  the  defendants  rejoined ;  and  witnefl^s  ' 
were  examined  on  both  fides ;  and  upon  hearing  couniel  on  both 
fides  ;  and  a  copy  of  a  teri:ier  of  the  glebe  lands  belonging  to 
the  faid  vicarage,  dated  the  eighth  of  3f/yj  1 706,  in  the  re- 
giftry  of  the  Bip^op  of  Norwich^  being  offered  to  b6  read,  and 
,  an  objeftiou  by  the  defendant's  counfel,  over-ruled,  and 
the  copy  readj  a  copy  of  another  terrier^  dated  the  nine- 
teenth of  June  1706  J  another,  dated  the  tweqty-feventh  of 
*June  1 740, .offered  and  objefted  to  by  the  defendants  counfelj^ 
and  refufed  5,  the  depofition  of  IV*  yennens  \  and  reading 
the  anfwers,  and  feveral  depofitions  \  and  the  agreement  touch- 
ing the  defraying  the  cxpence  of  the  fuit  by  the  defends 
ancs  \  and  on  full  debate  \ 

TI\«  vicar  not       TheCourt  Ordered,  that  as  the  plaintiff  had  not,  as  vicar  of 
hi*ving    proved  ^Sion^  made  out  any  title  lo  all  the  fmall  tithes  within  tlie  faid 

ii'ditoubd!*'*''"  P^'*^*'  ^^  ^°  ^"  *^^  S^e**  ^"^  ^^^^^  ^***^"  ^^  ^^  ^^^^  ^^^  ^^^ 

piece,  and  of  AEion  Meadowy  but  only  to  a  moiety  of  all  the  great 

and  fmall  tithes,  the  bill  fhould  fiand  difmified  out  of  this  court, 

fo  far  as  it  related  to  the  eftabliihing  his  right  to  the  fame  \  with 

cofts  to  be  taxed. 


Bishop 
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Bishop  againfl  Br  ah  am  ;  et  i  Contra.  ^'TgJ""' 

Suffolk^  iZth  November  1754* 

•T^HE  reftor  ofjijb^  near  Samfford  and  Campftj^  in  the  coimty  The  tt^os  %i 
^     of  Suffdlh^  claimed  all  manner  of  tithes  arifing  In  theparifh,  ^»  ^f^" 
particularly  the  tithes  of  corn,  beans,  peafe,  grain,  hay,  grafs^  ''Z   i„  s^m' 
clover  grafs,  turnips^  fheep,  lambs,  pigSf  wool,  and  geefe,  in  is  entitled  to  ch« 
kind  ;  and  for  every  dairy  cow  having  had  a  calf  that  year,  great  and  finaH 
threepence  ;  for  every  tenth  calf,  two  fliilUngs ;  for  every  calf  2^*^\^*'* 
under  ten  being  fold,  twopence  ^  for  fiich  as  are  killed  or  weaned,  ^^  to^cemlii 
one  penny  ;  for  every  heifer  gaift  were  bud,  three  halfpence  \  for  jiMdW/b  inUeu  g£ 
every  hearth  hen  at  CbriflmaSi  fixpcnce  ;  fruit,  twopence  }  pigs  the    tkbes    u 
and  gcefe  in  kind,  allowing  one  halfpenny  for  tci\,  and  to  have  ?^[*V.  ^'^'"^•^ 
but  one  halfpenny  a-piece  to  feven  j  and  ftated,  that  fince  his  in-  ^^^   wihiSs* 
Aitution  in  the  year  1751  he  had  enjoyed  all  the  great  and  fmaU  mnluid^u^* 
tithes,  except  fuch  fmall  tithes  for  which  fbch  cuftomary  pay-» 
jnents  were  made  as  aforefaid,  a^nd  Eafier  offerings  ;  that  th« 
defendants  had,  during  that  period,  jointly  occupied  a  farm^  and 
lands  therein,  and  had  for  two  years  wheat,  rye,  oats,  barley^i 
peafe,  and  beans,  growing  thereon  \  that  about  one  hundred 
acres  of  the  faid  farm  was  feeding  land,  which  had  formerly 
been  a  parky  but  had  not  for  many  years  then  laft  pafl  been  ufed 
as  a  park,  but  had  been  parcelled  out  and  feparated,  and  fome  of 
it  mowed,  and  the  other  parts  of  it  grazed  ;  that  his  predeceffors 
had  taken  th^  great  tithes  of  the  faid  farm  and  lands  when 
ploughed  andifbwed,and  the  tithe  of  hay  when  they  were  mowed, 
and  an  allowance  for  the  depafturing  thereof  when  grazed  \ 
that  during  the  faid  years,  the  defendants  had  cut  and  mowed 
from  the  faid  farm,  as  well  from  that  part  of  it  which  had  never 
been  part  of  the  Park  as  from  that  which  had  been  part  thereof 
great  quantities  of  corn  and  grain,  ai\d  had  carried  the  fame 
away,  without  fetting  out  the  tithes  thereof,  or  making  him  any 
fatisfa^ion  for   the  fame.    The  bill  further  ftated,  that  the 
defendants,  during  the  faid  period,  had  alfo  occupied  another 
farm  and  lands,  and  had  cut  and  mowed  from  divers  acres 
thereof  natural  grafs,  clover   grafs,  and  other  forts  of  grafs, 
and  made  the  fame  into  hay,  the  tithes  of  which  they  had 
converted  to  their  own  ufe  \  that  they  had  alfo  fed  thereon 
divers  cows  which  had  calves,  which  had  been  fold,  killed,  and 
weaned;  and  for  which  cuftomary  payments  were  due  to  the 
plaintiff  as  aforefaid ;  that  they  alio  had  ftieep,  which  yielded 
wool  and  lambs  }  that  they  alfo  had  fows,  pigs,  geefe,  ducks, 
hens,  turkies^.and  other  poultry ;  bees,  wax,  honey,  roots,  and 
herbs  of  all  forts  ;  that  they  alfo  had  thereon  horfea  and  mares, 
•and  had  bred  ^  number  of  colts,  and  fed  fundry  barren  and 
unprofitable  cattle,  and  had  other  titheable  matters.    The  bill 
therefore  prayed,  that  the  defendants  might  come  to  an  account, 
and  be  compelled  to  pay  the  plaintiff  the  tithes  then  due  and  in 
arrear. 

The 


504  DECREES  IN  TITHE  CAUSES 

UMFRBvxLts    vicaragCiTvhichthey  infiiied  was  the  impropriator's  moiety  j  and  , 

agaifiji        j^ifj,  ^  moiety  of  the  tithes  of  Affon  Meadow  and  the  faid  five  1 

ei" V**'    *^^^^  *^  W^arrmn^eld^  which  they  infjfted  belonged  to  the  impro-  \ 

priators  \  thereiore  they  have  not  fct  out  any  account  of  the  faid 
tithes  V  and  that  the  three  terriers  might  have  been  prefeoted; 
but  they  denied  that  the.  reftory  was  defcribed  in  the  wiH  of 
I)rew,  as  in  the  bill  is  mentioned  ;  and  iafifted,  that  the 
defendants  the  da^ughters  of  the  faid  Drew  were,  as  i'upropria- 
trixes,  entitled  to  the  moiety  of  the  great  and  fmaU  tithes 
ariiing  in  the  faid  parifli,  and  to  the  tithe  of  A^oa  FUldt  and 
of  the  faid  five  acres  in  Warmingjield^ 

The  defendant  Jenmns  faid,  that  he  was  informed  that  Marj^ 
the  plaintiff's  wife,  and  her  four  fi Aers,  were  entitled^as  daughters 
of  the  faid  Dretv^  to  the  feid  reftory  of  ABon^  which,  as  he 
apprel^ended,  contained  a  moiety  of  all  tithes  great  and  fmall  \ 
that  on  fuch  prefumption  he  had  contraAed  with  the  plaintiff  and 
the  defendants  for  the  purchafe  of  the  faid  reftory  and  advowfon^ 
and  four  acres  of  copyhold  land,for  two  thoufand,  eight  hundred) 
and  eighty  pounds,  in  cafe  the  faid  reAory  contained  a  moiety- 
as  aforefaid  ;  but  whether  the  faid  reftory  contained  fuch  moiety^ 
or  whether  the  plaintiff*  was  entitled  to  all  fmall  tithes  as  vicar^ 
and  one  moiety  of  the  great  tithes  in  the  faid  parifh,  and  the 
tithes  of  /^Bon  Meadow  and  the  faid  five  acres  in  Warming  juld^ 
he  fubmitted  to  the  court. 

The  plaintiff  replied  J  the  defendants  rejoined ;  and  witneflis 
were  examined  on  both  fides ;  and  upon  hearing  counfel  on  both 
i\i\t%  }  and  a  copy  of  a  terrier  of  the  glebe  lands  belonging  to 
the  faid  vicarage,  dated  the  eighth  of  May  1706,  in  there* 
giftry  of  the  Bijhop  of  Norwich^  being  offered  to  be  read,  and 
an  obje^icu  by  the  defendant's  counfel,  over-ruled^  and 
the  copy  read;  a  copy  of  another  terrier,  dated  the  nine- 
teenth of  June  1706  J  another,  dated  the  tweuty-feventh  of 
June  1 74c,  .offered  and  objefted  to  by  the  defendants  counfel,^ 
and  refufed  \  the  depofition  of  /K  Jennens  \  and  reading 
the  anfwers,  and  feveral  depofltions ;  and  the  agreement  touch- 
ing the  defraying  the  cxpence  of  the  fuit  by  the  defend** 
ancs ;  and  on  full  debate  y 

The  vicar  not      TheCourt  ordered,  that  as  the  plaintiff  had  not,  as  vicar  of 
having    proved  JHon^  made  out  any  title  to  all  the  fmall  tithes  within  tlic  faid 

is  lidlSbd!' ^''^  P^^''*'  ^^  ^°  ^'^  the  great  and  fmall  tithes  of  the  faid  five  acre 

piece,  and  of  j^^on  Meadow^  but  only  to  a  moiety  of  all  the  great 
and  fmall  tithes,  the  bill  fhould  fland  difmiffed  out  of  this  court, 
fo  far  as  it  related  to  the  efl;abliihing  his  right  to  the  fame  3^  with 
cofts  to  be  taxed* 


BlSHOF 
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Bishop  againfl  Br  ah  am  ;  et  i  Contra.  ^'X'gI^^x^ 

Suffoll^  \%tk  Novtmher  1754. 

'TpHEreftor  ofjijb^  near  Sampfirdznd  Campfejj  in  the  county  The  n&or  •! 
-''    of  Suffolhy  claimed  all  manner  of  tithes  arifing  in  the  parifl^  ^»  "^f^" 
particularly  the  tithes  of  corn,  beans,  peafe,  grain,  hay,  grafs,  v^^  "  ^m' 
clover  grafs,  turnipS|^  fheep,  lambs,  pigs,  wool>  and  geefe,  in  ueDtitiedtoth* 
kind  }  and  for  every  dairy  cow  having  had  a  calf  that  year,  great  and  finan 
threepence  j  for  every  tenth  calf,  two  ilhilHngs ;  for  every  calf  ^«he«ot/A#Par4 
iinder  ten  being  fold,  twopence ;  forfiich  as  are  killed  or  weaned,  ^^  to^ceinia 
one  penny  y  for  every  heifer  gait  were  bud,  three  halfpence  \  for  wmdmlet  in  Ueu  g£ 
every  hearth  hen  at  Chrj/fntas,  fixpence  ;  fruit,  twopence  }  pigs  the    tkbes    ci 
and  geefe  in  kind,  allowing  one  halfpenny  for  tei\,  and  to  have  "^•t     ^•h'w, 
but  one  halfpenny  a-piece  to  feven  i  and  ftated,  that  fince  his  in-  *^^^|j£J* 
i^itution  in  the  year  1751  he  had  enjojed  all  the  great  and  fmaU  oiM^Midm^ 
tithes,  except  fuch  fmall  tithes  for  which  fiich  cuftomary  pay* 
jnents  were  made  as  aforefaid,  s^nd  Eajler  ofierings  \  that  th« 
defendants  had,  di^^ring  that  period,  jointly  occupied  a  farm^  and 
lands  therein,  and  had  for  two  years  wheat,  176,  oats,  barley^i 
pcafe,  and  beans,  growing  thereon  \  that  about  one  hundred 
acres  of  the  faid  farm  was  feeding  land,  which  had  formerly 
been  a  parky  but  had  not  for  many  years  then  laft  paft  been  ufed 
as  a  park,  but  had  been  parcelled  out  and  feparated,  and  fome  of 
2t  mowed,  and  the  other  parts  of  it  grazed  ;  that  his  predeceflbrs 
had  taken  thiT  great  tithes  of  the  faid  farm  and  lands  when 
ploughed  andfb4red,and  the  tithe  of  hay  when  they  were  mowed j 
and  an  allowance  for  the  depafturing  thereof  when  grazed  % 
that  during  the  faid  years,  the  defendants  had  cut  and  mowed 
from  the  faid  farm,  as  well  from  that  part  of  it  which  had  never 
been  part  of  the  Park  as  from  that  which  had  been  part  thereof 
great  quantities  of  corn  and  grain»  aixd  had  carried  the  fame 
away,  without  fetting  out  the  tithes  thereof,  or  making  him  any 
fatisfa^Uon  for   the  fame.    The  bill  further  ftated,  that  the 
defendants,  during  the  faid  period,  had  alfo  occupied  another 
farm  and  lands,  and  had  cut  and  mowed  from  divers  acres 
thereof  natural  grais,  clover   grafs,  and  other  forts  of  grafs^ 
and  made  the  fame  into  hay,  the  tithes  of  which  they  had 
converted  to  their  own  ufe  ^  that  they  had  alfo  fed  thereon 
divers  cows  which  had  calves,  which  hatd  been  fold»  killed,  and 
weaned;  and  for  which  cuftomary  payments  were  due  to  the 
plaintiff  as  aforefaid  \  that  tliey  alio  had  flieep,  which  yielded 
wool  and  iambs  ;  that  they  alfo  had  fows,  pigs,  geefe,  ducks, 
hens,  turklesj^.and  other  poultry ;  bees,  wax,  honey,  roots,  and 
herbs  of  all  forts  ;  that  they  alfo  had  thereon  horfea  and  mares, 
and  had  bred  ^  number  of  colts,  and  fed  fundry  barren  and 
unprofitable  cattle,  and  had  other  titheable  matters.    The  bill 
therefore  prayed,  that  the  defendants  might  come  to  an  account, 
and  be  compelled  to  pay  the  plaintiff  the  tithes  then  due  and  in 
arrear. 

The 
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KrtiHAw  The  defendant   IJles  infifted    tipon  an    ancient    modus   or 

f?'***/  prefcriptivc  payment  of  fixtcenpencc  an  acre,  which,  he  faid, 
had,  for  time  immemorial,  been  payable  etcry  year  by  the 
Ipi  infifti  on  a  owners  and  ocdapicrs  of  his  farm  in  Poitef  Newton  and  others 
Tcre^in  lieu  of  ^^^^%  *"^  which  had  been  yearly  paid  to  the  Ear!  cf  Burlingtonf 
tithe  hcrHaj^c  35  impropriator  of  the  reflory  of  Leeds^  in  lieu  of  tithe  hay 
and  turn  p*  cat-  arifing  on  the  faid  premifes,  and  alfo  of  the  tithe  herbage  thereof; 
en  off  ihc  land.    ^^^  {\^^<^  turnips  eaten  on  the  ground  by  cattle  was  of  the  nature 

of  herbage,  and  covered  by  fuch  modusy  and  not  payable  in  kind> 
either  to  the  redlor  or  to  the  vicar  of  the  faid  pariffa. 

'^w«*'^f^'  T  '^^^  defendant  JJanfm  inCfted,  that  there  was  an  ancient 
a  st^ivss  lieu  of  ^^^^^^  ^^  ^^^  (hillings  a- year  immemorially  paid  by  the  owners 
cithj  h.iy  and  and  occupiers  of  lands  and  tenements  in  the  townfhip  and  con* 
herbage  j  and  ftablery  of  Chapel  AHerton,  in  the  parilh  of  Lieds  in  which  his 
that  the  ca'age  lands  lay  ;  that  the  faid  tnodus  was  paid  -once  in  every  fix  years 
ver«l'lher«!by°*  '^  the  JPrt/7  o/* -5«r//>/^/fl;i,  as  impropriator  of  the  faid  reftory, 

in  lieu  of  tithe  hay  and  herbage  :  and  he  infiftedj  that  theeatage 

of  turnips  was  covered  by  the  faid  modus. 

tTui'^he^'did^ol  '^^^  defendants  IJles  and  Hanfon  farther  faid,  that  all  the 
feed  any  of  their  gro"^^^'  'hey  had  fown  with  turnips  were  let  with  the  turnips 
own  cattle  on  the  to  be  eaten  off  by  cattle  and  fheep  \  and  that  they  agifled  none 
£ud  turnips.        of  their  own  ;  and  therefore  they  fubniitted,  that  thofe  per- 

fons  to  whom  the  turnips  were  let,  and  not  the  occupiers, 
ought  to  pay  the  tithe  thereof,  if  any  was  due,  which,  as  tbcy 
did  not  admit,  they  had  not  kept  any  account  of  till  Eajler  1752: 
and  they  fet  forth  the  number  of  acres  they  rented  \  how  many 
they  had  iown  with  turnips  ;  the  quantities  and  values  thereof  | 
and  the  values  of  the  tithes. 

They  deny  tlie      The  defendants  alfo  faid,  that  the  faid  modufts  had  been  paid 

tbCT  Il^Ift/i!!  '''  ^^^  ^^^^  ^^*^  *^^™'  immemorially  to  the  Earl  cfBurHngUn  and 

his  anceftors,  or  to  their  lefTees }  and  they  denied  all  knowledge 
that  fivepence  for  every  dweliing-houfe  within  the  Bars  of  the 
town  oi  Leeds  J  or  threepence  for  every  one  without,  or  twopence 
for  every  garden,  or  twopence  for  every  perfon  refiant  above 
fixteen  years  of  age  within  the  pariih,  or  a  penny  for  every 
offering,  were  due  to  the  plaintiff;  but  they  faid,  that  ihey be* 
lieved  he  might  have  a  right  to  fuch  payments. 

The  defendants  The  defendants  Barker  and  Sherwood  faid,  that  they  were  but- 
fw^''^«a"^  ^he'  ^^^^^^  ^^^  partners  in  trade,  and  had  for  fevcral  years  paft  bought 
are  butchers  and  of 'he  defendant  i£z;^/i  feveral  quantities  of  turnips  grow^ing 
partners ;  that  upon  the  lands,  but  that  they  could  not  fet  forth  the  quantities 
they  bought  ihc  or  number  of  acres,  or  what  price  they  had  paid  for  the  fame  ; 
other*^  <r  fc  ^d^  ^"^  ^^^**  ^^  agreement,  they  were  obliged  to  eat  the  faid  turnips 
mts,  '  upon  the  ground  with  fheep  and  cattle  till  eat  up»  and  no  longer, 

which  generally  happened  about  March  \  that  they  did  not  be- 
lieve that  by  any  law,  ufage,  or  cuftom,  the  purchafer  was  obliged 
to  pay  any  tithe  in  kind  of  fucix  turnips,  or  any  pecuniary 

fatisfKlioa 
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(atisfa£lion  in  lieu  thereof,  to  the  vicar  of  Le^ds  \  and   they  Ktrshaw 

fubmitted  to  the  Court,  that  the  fame  onqht  to  b<>  paid  by  the  ^"^^ 

tenants  or  occupiers  of  the  land  on  wlucW  fuch  turnips  i^rew,  **'  . 
and  who  had  fold  the  fame  to  the  faid  defendant^. 

The  defendant  Thompfon  faid,  that  he  had  for  the  faid  years  The  defcnrfsint 
agreed  with  Hanfm  and  Ifes  for  the  eatage  of  fever^l  acres  of  J2^//^«%**«» 
turnips,  in  the  fame  manner  as  the  other  defendants. 

The  plaintiff  replied  \  the  defendants  rejoined ;  and  wltncflcs  An  objeaion 
were  examined  on  the  part  of  the  plaintiff  and  the  defendants  ^^^  *^«  impio- 
JJes  Tknd  Han/on  I  and  upon  hearing  couufd,  th,-  vK-r  kIuii^s  !|"'' *^^^!]^**'  '^ 
counfel  objected  to  the  plaintiff  proceeding  funiier  in  il^c  ^  over.culcd!**' 
hearing  of  his  caufe,  for  that  the  impropriator  of  the  great  tithes 
was  no  party  to  this  fuit  5  but  on  hearmg  counfel  on  both  liJcSji 
the  Court  over  ruled  the  objcdHon. 

And  upon  reading,  for  the  plaintiff,  an  indenture  dated  the  The     cvidcnco 
twenty- fe vent h  of  September   1676,  iigncd  Ihirlington  and  Cork^  ^^»4i 
and  the  fchcdule  annexed   thereto  j  a  book   beginning   i'^3o, 
being  a  late  vicar's  tithing  table  of  the  parifh  j  and  reading 
fcveral  depofitions  for  the  defendants  ; 

The  Court  ordered  the  defendants  IJles  and  Hanfon  lo  JJi-^  and  lUn^ 
account  for  the  fevcral  tithcuble  mutters  and  things  demanded  ^=^-'*^  ^^  ^'f 
by  the  faid  bill ;  and  pay  the  p.aintiiihis  coib  of  this  fuit,  to  be  J.^'^,"  ''"'  ""^"^ 
faxed. 

• 

The  Court  further  ordered  the  bill  to  be  diAnifTed  as  to  the  Ti»e  b.;]  dir..  if. 

other  defendants,  with  colh  to  be  taxed,  which  arc  to  be  paid  fcdwiii.c  fhas 

them  by  the  plaintiff,  and  the  defendants  Ijles  and  Hanfon  arc  to  '^  ^'*'^'r-  ^^^''' 

repay  the  plaintiff  the  fame,  I^^  '*"     ''"^^' 

m 

The  Court  further  ordered  the  defendant  Thcmpfon  to  pay  to  Tbomfjim  crder* 
the  plaintiff  fuch  cofts  for  the  feveral  othef  matters  and  tilings  ^^  'o^*y  «'fl«« 
fet  forth  in  his  anfwer,   which   v.- ere  not   required  to  be   fet 
forth  by  the  biil^  and  which  colls  the  deputy  remembrancer  is 
to  tax. 

•  The  deputy  made  his  report,  dated  the  thirtieth  day  of  yt/ne  Therepcrtc^i- 
la(l;  and  on  the  feventh  of  afy  1757,  it  was  ratified  and  con-  *^"»'^» 
firmed,  with  fubfequent  cofts  j  and  the  defendants  Iflcs  and 
Hanfon  ordered  to  pay  to  the  plaintiff  the  feveral  fums  reported 
due  for  their  feveral  titheable  matters  and  thinp^s  arifing  on 
the  lands  in  their  poffellion  in  the  parilh  of  Lads,  with  their 
taxed  coils* 


L  1  3  The 
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HitAirTttW  The  DpAM  and  Chaptero?  Rippon  againjl  Hikbe. 

XwkJhirCy  I'^dFehfuary  1756, 

The  dean  md  'T^HEbill  ftated,  that  James  the  Birjt^  by  letters  patent  dated 
chapter  of  *j^  ^  tfac  eighth  of  June^  in  the  fifth  year  of  his  reign,  granted 
fm,  xtirorkjUrty  ^Q  ^Yiz  dean  and  chapter  of  tl^c  collegiate  f hurch  of  Rippon^  an4 
imnuiiy  f rom th"  their  fucceflbrs  for  ever,  one  annuity  or.  yearly  rent  of  three 
^wner  of  the  hundred  and  forty-fcven  pounds  to  be  iffiiing,  ititer  alia  in  the 
tithes  of  Mo»k^  faid'  letters  patent  particularly  mentioned,  out  of  aU  the  late 
jr'/?  ,"^^"^*J  prebend  of  Moncketony  otherwifc  Monkton  (the  lands*  tenements, 
MvtihL '     *"    *"^  hereditament?  by  the  faid  letters  patent  given  and  granted  to 

them  only  excepted),  and  payable  yearly  at  Mtchaelmas  and  Ladj 
Day  by  equal  portions  \  that  the  tithes  of  grain,  hay,  and  lambs, 
ariling  in  Aionhtotty  Ea/iwick^  Weftwickf  and  Evejjon^  were  parcel 
of  the  faid  late  prebend  of  Monkton^  parcel  of  the  poflcffionsof 
the  collegiate  church  of  Rippon  ;  that   after  making  the  fai4 
letters  patent,  his  faid   maieily  King    Jatnej  the  Firfl  and  his 
fucceiTprs  did  grant  all  and  fingular  the  premifes  out  of.  which 
the  faid  annuity  did   iflue  to  divert  perfons  and  tnciv  heirs  \ 
that  the  faid  premifes  had  fince  been  divided  and  fubdivided 
amongd  great  *  numbers  of  perfons,  and  been  held  and  enjoyed 
fubje^t  to  the  faid  annuity  payable  to  the  plaintiffs  ;  that  aboat 
the  year  1660,  the  faid  tithes  of  grain^  hay.  wool,  and  lamb 
arifing  in  Monktoti^  Eaflivick^  IVeJlnvick^  ind  Evejlon^  by  vinui 
of  letters  pate ^it  from  his  faid  majcfty  and  divers  mefnc  convey- 
^nces,  veiled  in  John  Cogk^,  who  had  held  and  enjoyed  the  famf 
from  the  year  1660  to  his  death  \  that  after  his  death,  they 
Came  to  his  eldefl  fon  and  heir  at  law,  who  had  i^eld  the  fame  to 
his  death  in  the  year  1741  ;  that  from  the  making  of  the  faid 
letters  patent  firfl  mentioned  to  the  year  1741,  the  plaintifis 
had  con(\antly  and  regularly  received  the  faid  annuity  by  and 
out  of  the  premifes  chargeable  with  the  fame,  and  are  entitled  to 
receive  the  fame  opt  of  all  or  any  part  thereof ;  that  tlie  premifes, 
out  of  which  the  fame  ilTues,  having  been  granted  by  the 
paoWN  to  divers  perfons,  the  plaintlfii^  had  irec^iyed  the  faid 
jinnuity  from  the  owners  of  the  faid  premifes  in  certain  propor- 
tions I  that  from  the  year  1660  to  1 741  the  (aid  pi;S[intifis  hacl 
yearly  received  from  the  Cocke' ihm'\\yy  ip'refp?^  of  the  faid  tithes 
of  Afoniton,  i^c.  nineteen  pounds,  nine  fliillings,  and  twopence, 
aS  for  their  part  and  proportion  of  the  faid  annuity  ;  that  from 
the  year  i*»4i  to  1*751,  all  the  ftiJ  anhirity,  except  nineteen 
pounds,  nine  (hillings,  and  twopence,  haid  been  paid  to  the 
plaintiffs  by  the  feveral  occupiers  of  the  pretnifes  chargeable 
xvith  the  fame  ;  but  that'the' defendants  refufed  the  payment  of 
the  fame  under  feveral  pretences.    The  bill  therefore  prayed, 
that  the  defendants  might  be  decreed  to  pay  the  arrears  and  the 
growing  payments  thereof  for  thp  future  to  the  plaintiffs* 
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Thedefen'dant  Hinie  laid,  that  he  believed  that  theplaintifi  ThiDbanand 
were  entitled  to  the  yearly  rent  of  nineteen  f>ounds,  nine  Ihillings,  Cha»th  or 
and  twopence,  iffuing  out  of  the  great  tithes  arifing  within  ^";«^" 
Bi/bop  Monktofty  bfc.  as  aforefaid  ;  and  that  to  the  year  1741,  Hnu»«» . 
they  had  received  the  fame  from  the  owners  of  the  faid  tithes  j 
but  whether  they  became  entitled  to  fuch  rent  by  letters  patent 
he  knew  not  \  that  about  eighteen  years  ago  he  purchased  of 
the  Cookis  family  the  reverfion  in  fee  of  the  tithes  of  MonhUn 
sind  Evejloft  \  that  the  faid  J,  Cooke  was  alfo  owner  of  the  eftate 
and  tithes  of  Eajlivick  and  Wcjinvichy  and  that  the  defendant 
Tbompfin  had  purchafed  the  fame  ;  but  that  he  had  never  heard 
that  the  faid  7.  Cooke  was  owner  of  the  tithes  of  Markinfield. 
He  further  faid,  that  he  believed  that  the  Cooke  family,  while 
they  were  in  pofleffion  of  the  faid  tithes  (except  the  tithes  of 
Marhinjield\  did  always  pay  the  faid  rent  to  the  plaintiffs  and 
their  predeccflbrs ;  but  that  he  knew  not  how  they  came  to  pay 
the  tithes  of  Markinjitld  ;  that  the  eftate  and  tithes  of  Mar- 
kinfiJd  and  Bifbop  Alonkion  now  belonged,  and  for  many  years 
paft  had  belonged  to  the  Duke  of  Bridgewater^  or.  to  fome 
of  his  family.  He  further  faid,  that  he  could  not  fet  forth  the 
true  yearly  value  of  the  tithes  of  Eajiwck^  Wejiwck^  and 
Markinjieldy  but  believed  that  they  might  be  of  equal  value  with 
thofe  of  Bijbop  Monkion  and  Evejlon^  being  iixty  pounds.  He 
further  (aid,  that  he  became  entitled  to  the  tithes  of  Bijbop 
Monkton  and  Eve/ion  about  Atrtl  1 74 1  ;  and  he  denied  that  he 
had  pretended  that  the  plaiutitFs  were  not  entitled  to  any  rent 
out  of  the  faid  tithes,  or  that  he  had  made  any  agreement  with 
the  Cook  family  refpcfting  the  faid  tithes  ;  but  he  infifted,  that 
he  ought  only  to  pay  his  proportionable  part  of  the  rent  of 
the  faid  tithes  of  Bijbop  Monkion  and  EvJIgti  ;  and  faid,  that  he 
iud  always  been  ready  and  willing  to  pay  fuch  proportion* 
able  rent  for  the  faid  tithes  fince  he  came  into  pofTcflion  ' 
thereof. 

The  defendant  Thompfon  fatd,  that  he  kne^  not,  but  had 
heard,  that  by  letters  patent  from  James  tbe  Firfl  the  plaintiffs 
were  entitled  to  the  yearly  rent  of  nineteen  pounds,  nine 
fhillings,  and  twopence,  and  that  the  fame  was  ifluingout  of  the 
great  tithes  arifing  within  the  fame,  or  one  of  the  townlhips  of 
J^ifiop  Monktoriy  Eajiwicky  Markifjfiddy  and  Evejion  \  but  that  he 
believed  the  fame  was  payable  out  of  the  tithes  arifing  within 
Bijbop  Monkton  only  \  and  that  the  plaintiffs  had,  for  many  years, 
given  receipts  for  the  fame^  as  iffuing  and  payable  out  of  Bijbop 
Monkion^  and  that  it  is  affeffed  or  charged  to  the  land  tax 
and  other  rates  therein.  He  further  faid,  that  he  believed  the 
defendant  Hi/iifc  had  been,  for  ten  years  paft,  in  poffeilion  of  the 
tithes  of  BifuQp  Mcnkton  and  Evejion^  and  alfo  of  Eafiwick  and 
Wejlwick ;  that  all  the  faid  rent,  upon  fale  of  the  faid  eftates 
and  tithesj  had  continued  chargeable  upon  and  to  be  paid  from 

L  1  4  thenceforth 
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T«tDitAsrA»ft  tlieiiceforth  Out  of  the  faid  tithes  of  Bi^  Mmkon  \  tkat 
^"r'^**  *'    *^'^  ffiwA  came  intQ  poCcffion  thereofj^  he  actually  paid  thq 

afainA  plaintiffs  the  faid  ^iinual  rent  for  a  year  and  an  half,  who  gave 
liiiioif        receipts  tp  him  fp^  the  fame  ;  that  he  afterwards,  by  leafe  and 

'  releafe  dated  the  nineteenth  and  twentieth  of  March  17431 

purchafed  of  Jf.  Ccoh  the  faid  eftates  ofEa^wUi  and  W^Jivnckx 
Including  all  the  tithes  thereof,  feu*  fix  thoufahd  one  hundred 
pounds,  and  was  then  afTuned,  that  he  purchafed  the  fame 
totally  freed  of  all  claimi;  and  demand^  in  refpecl  of  the  faid 
yearly  rent,  and  which  he  i^as  aSured  was  "payable  out  o£ 
the  tithes  of  Bijhop  Moniion  PqIv,  and  not  from  any  other  eftate 
of  Mr.  Coalc  or  his  anceflor^  \  and  that  he  had  never  heard, 
fave  by  the  bill^  that  any  of  the  anceliors  of  the  faid  Cook. 
were  owners  of  oip  entitled  to  the  tithes  of  Markinfi^ldy  He 
therefore  fubniitted  to  the  Court,  that  he  was  not  liable  to  the 

payment  pf  any  part  of  the  faid  rent. 

» 

The  plaintiff  replied  5  the  defendant  rejoined  ;  and  witncfles 
Were  examined  on  both  fides  \  and  upon'  hearing  counfel  for 
the  plaintiffs  \ 

The  defendant  Hinde\  coupfel  objefted,  that  th«  pro^ 
prietors  and  owners  of  the  other  parts  of  the  eftate  fubje6l  to  the 
payment  of^he  rent  of  nineteen  pounds,  nine  ihillings,  and  two- 
pence, ought  to  have  been  <nade  parties  \  but  on  hearing  coun- 
fel in  anfwer,  the  objeftipn  %yas  over-ruled, 
.  '•.''■•■ 

And  on  reading,  on  the  plaintiff'^  behalf,  the  grant  from 
James  the  FirJ}^  in  the  fifth  year  of  his  reign,  to  the  dean  and 
chapter  of  Rippon^  of  the  annual  rent  of  three  hundred  and 
forty-feven  pounds  out  of  the  lands  therein  mentioned  | 
,  i  copy  of  an  indenture  dated  the  twehtyi-eighth  of  CBoher  1661, 
in  the  twentieth  year  of  King  Charles  th^  Firjiy  between  Rd>eH 
Dyiezrid  Sir  Claries  Egerton  5  an  exhibition,  being  an  abftraft 
of  A^r.  Cookers  title  to  the  eftate  of  Monitcn^  with  the  fuper- 
fcription  thereon,  figned  W.  Hindi,  the  twenty-eighth  of  Jfri} 
17345  the  fevcral  depofitions  }  the  receipts  beginning  the 
eighteenth  of  May  1682,  and  ending  1742  ;  the  feveral  en. 
tries  in  a  bppk,  being  receipts  ;  an  afTeiTment  pf  the  land  tax 
for  Bi/bop  Monliofi  \  an  indenture  dated  the  twenty-leventh 
of  May^  in  the  feventh  year  of  Jatries  the  FirJ}^  between 
Morris  and  Fhillips  and  7.  Dyke  \  and  on  full  debate  of  t|ie 
matters 

The  Court  ordered  the  defendants  to  account  before  the 
deputy  for  the  arrears  of  the  rent  of  nineteen  pounds,  nine 
fhillings,  and  twopence,  demanded  by  the  bill,  with  their  cofts 
of  this  fuit  to  this  time  to  be  taxed.  Subfequent  cofts  and' 
further  dire^on^  to  be  referved  till  after  the  report. 

SuMlfM 
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♦  •  < 

Sumner  azalnjl  Wiggih.  HitAtYTitH 

Torkflfira,  l^tb  February  IT $6. 

THE  plaintlflT Sumner,  as  rccVor  of  C^JIlefordy  in  the  county  of  The  reaor  of 
7ork^  and  the  plaintiff  Brown  as  his  leffee,  ;:laiincd  the  tithe  Cafti^fird,  in 
of  the  iecond  crop  of  clover  hay  got  from  a  parcel  of  inclofed  ^i^J^Jihw^of 
ground  within  the  parifh,  called  the  Farr  Carr  Cloje^  ^  (cwnA  crop  of 

dover  bay  cut  by  tbe  defendant  on  Farr  Carr  Clofi  in  tbe  year  1753. 

The  defendant  admitted,  that  he  was  the  occupier  of  Farr  The  defendant 
Carr  Clo/e  ;  that  in  the  year  1 7  2  he  had  fowed  the  fame  with  *'*'"*'•  ^^  ^ 
clover^  and  in  1753  had  mowed  it,  and  taken  two  crops  of  crop^but^ys 
cbver  bay  therefrom,  without  paying  any  tithe  in  kind  for  t(ie  there'is  a  modm] 
fame ;  and  infixed,  that  every  occupier  of  grounds  within  the  faid  of  it.  a  year 
parifb  and  reftory  of  CaJlUford  (except  of  certain  grounds  called  W«Wc  for  all 
Hardwick  Roods  or  Pierpoint  Tithe^  the  Demefne  Lands ^  Halliwells^  aT  meadow"  in 
and  Caftleford  Ings)  had  immemorially  paid,  at  Chrijlmas  yearly^  ij^u  of  all  man. 
or  asfoon  after  as  demanded,  to  the  owner  of  the  faid  rcdtory,  nerof  cithe^l 
or  his  Icfice,  a  modus  of  one  (hilling  an  acre  of  fuch  ancient  ""**  ^^^  ''♦^ 
grounds,  when  ufed  for  meadow,  and  fo  in  proportion  for  any  |,A„^  iSaJw* 
greater  or  lef$  quantity  than  an  acre,  for  and  in  lieu  and  in  full  * 

fatisfa^oo  of  all  manner  of  tithe  hay  arifing  from  the  faid 
grounds  and  every  part  thereof,  except  as  aforefaid  ;  and  that 
ciover  bay  was  coniidered  as  hay^  and  therefore  included  in  the 
faid  modus. 

Th^  Court,  upon  hearing  counfel,  and  reading  the  anfwers.  The  defendant 
and  the  feveral  proofs  in  the  caufe,  and  on  full  debate,  ordered  ^^^^^  w  pay 
the  defendant  to  account  with  the  plaintiff  Srow/i  for  the  tithe  ^^^f^J^  *f 
of  his  fecond  crop  of  clover  hay  grown  upon  the  Farr  Carr  Clofe  dot^tM^wlth 
in  1 753,  and  to  pay  the  plaintiffs  their  coAs  of  fuit.  coftc 

(a)   An  entry  of  a  terrier  in  the     to  be  read,  and  obje&ed  to,  and  ro« 
pariih  rM^ifler  of  the  glebe  lands,  &c.      fnfed. 
q(  the  reaory  o£  Saftlyfordp  waa  offered 

■ 

.  Burton  agahtjl  Holden,  HttAiTT««t» 

19.  6bo.  «« 
Suffolk^  26th  February  1 756. 

^HE  bill  ftated,  that  the  plaintiff,  in  June  1751,  was inftituted  The  reftor  ©f 
^  and  indudled  into  the  parifli-church  and  reftory  of  Herrings  ^^^'^gpf'St  in, 
fivell,  in  the  county  of  Suffclk,  and,  as  rcftor  thereof,  was  entitled  ^^^^^^  ^^ 
to  all  tithes  of  corn,  grain,  hay,  wool,  and  all  other  great  and  fmall  tithes  of  the  pa« 
tithes  arifing  in  the  parifh,  or  to  fome  compofition  in  lieu  thereof  |  ri(h,  and  16  the 
that  there  were  two  manors  in  the  parifh  adjoining  to  each  *****«•  ^  ^ 
other,  called  Herring/well  Farm,  or   Hall  Farm,   and  Blunfs  U^^*^,"^^ 

on  the  Sbtep  fKtUUp  and  of  the  rabbiu  bred  in  tbt  Warnn  belongmg  to  HalVt  Farm  \  but  be  ia  only 
entitled  to  the  third  part  of  the  tithes  of  corn  and  grain  of  fuch  lands  belonging  w  the  maiwr  ^ 
UtrrvgJwcU  as  Were  formerly  parcel  of  the  poOeifions  of  the  abbey  of  Bury  Saini  Mdmkmiu 

Manor  i 
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BoiToir  Manor  \  that  both  the  faid  manors  then  belonged  to  the  defend* 
Hc^iv*  ^^^  Holden  ;  that  he  had  then  demifed  to  the  fame  the  defendant 
Tronvell  \  and  that  the  quantities  of  land  therein  were  fo 
blended  together,  that  he  could  not  diflinguifh  the  lands  which 
belonged  rcfpcftively  to  each  manor  ;  that  the  former  rcflors 
bad  compounded  with  the  owners  of  the  faid  manoF,  and  agreed 
to  accept  annually  feventy-five  pounds  in  lieu  of  the  tithes 
thereof  ;  that  in  the  year  1752  he  attempted  to  take  the  tithes 
of  the  faid  lands,  but  the  defendants  prevented  him  from  fo 
doingi  and  fet  out  only  a  thirtieth  part  of  their  whole  crop 
inftead  of  the  tenth  part  thereof  ;  that  the  defendant  Trowrll  ii^ 
the  faid  year  ploughed  and  fowed  the  greater  part  of  his  lands, 
and  had  abundant  crops  of  hay,  corn,  and  grain  therefrom,  the 
tithes  of  which  would  have  amounted  to  one  hundred  and  fifty 
pounds ;  that  the  defendants  pretended  that  he  was  only  entitled 
to  the  thirtieth  fheaf  or  fliock  of  corn,  and  not  to  any  other 
tithes  in  kind.  The  bill  therefore  prayecj,  that  the  defendants 
migbt  diftinguifli  the  refp.clive  lands  belonging  to  each  manor  ; 
defcribe  the  boundaries  thereof;  and  come  to  an  account  with 
the  plaintiflT,  and  pay  him  what  fhould  appear  to  be  due  to  him 
for  all  their  tithes  of  corn,  grain,  and  other  titheable  matters 
mentioned  in  the  bill,  or  which  they  -  had  on  their  faid 
erounds. 

The  defendant  Trowell  admitted  that  the  plaintiff  was  lawful 
redor  of  the  parifli,  and  entitled  to  fuch  tithes  as  former  reAors 
had  received.  He  alfb  admitted,  that  he  occupied  the  tnanvrof 
Herringhuelly  confining  of  an  houfe,  garden,  three  hundred  and 
forty-fix  acres  of  land,  feveral  fheep  walks,  and  a  warren  \ 
but  denied  that  he  had  e^er  broke  or' ploughed  up  any  part  of 
the  faid  (heepi-walks.  He  faid,  that  the  rcdlor  was  entitled  to 
the  tithes  of  wool  and  lambs  fed  and-  depnftured  on  the  faid 
fbeep- walks  \  but  that  when  fuch  (heep-walks  were  broken  up, 
and  converted  into  tillage,  the  rector  was  only  entitled  to  the 
thirtieth  part  of  fuch  corn  or  grain  as  arofe  therefrom  ;  th^t  that 
was  the  rate  of  tithes  paid  by  other  landholders  in  the  faid  minor  *, 

.  and  that  the  tithes  of  wool  and  lambs  were  not  leflened  on  that 
account.  Readmitted,  that  former  rectors  had  fometimes  agreed 
with  the  tenants  of  the  faid  manor  for  a  fum  of  money  in  lieu  of 
9II  tithes ;  but  faid,  that  fuch  agreement  had  been  made  upon  \ 

.  calculation  that  the  rcftor  was  only  entitled  to  the  thirtieth 
part  of  corn  and  grain  within  the  manor,  and  on  the  lands  and 
demefnes  thereto  belonging.  He  alfo  admitted,  that  in  the  year 
1752  he  had  taken  his  corn  and  gran  off  the  faid  lands,  after 
felting  out  and  leaving  ihe  thirtieth  part  thereof  for  the  ufe  of 
the  reAor  ;  that  of  all  the  lands  in  the  faid  parifli,  except  fucti 
lands  and  the  demefnes  as  belonged  to  Hmll  Fartn^  he  had  fet 
out  and  left  for  the  plaintiff  a  tenth  part  of  his  corn  and  grain^ 
m  He  alfo  faid.  that  in  the  faid  year  he  bad  occupied  fix  hw^r^d 

«ae$| 
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acres»  bciides  tbe  meadow,  pafturc,  flieep-walks,  and  warren  ;  Bititon 
and  he  fet  out  an  account  of  his  titheablc  matters  and  things,  w^f^'^ 
except  ot  hay,  wool,  and  lambs,  which  he  infifted  he  had  paid  inj      *  *    . 

kind  'f  and  averred,  that  he  always  had  been,  and  then  was  ready 
%o  pay  the  fame.  He  further  dated,  that  the  manor  of  Herring* 
fwell  and  the  demefnes  thereof  formerly  bdonged  to,  and  were 
part  of  the  pofitilions  of  the  diffoWcd  monaftery  of  Bitry  Saint 
Edmunds^  one  of  the  greater  monafteries  ;  that  the  abbot  and 
<;onvent,  long  before,  tintil,  and  at  the  diflblution  thereof  in  the 
thirty- firft  year  oi  Henry  the  Eighth^  were  alfo  feifed  of  two  part^ 
ip  three  qf  the  tithes  of  corn  and  grain  arifing  within  fuch  manor 
and  the  demefnes;  that  the  faid  two  parts  •.!  three  of  the  tithes  be- 
came veiled  in  the  king  at  the  difTolution  ;  that  he  being  fo  feifed, 
granted  the  fame  to  jT.  Audley^  ^nt.  to  hold  to  him  and  his  heirs, 
&c. ;  that  the  fame  was  npw  yedcd  in  the  defendant  Holden^  the 
prefent  lord  of  the  manor  \  and  that  l^e  was  thereby  entitled  to 
fuch  two  thirds,  and  the  re£tor  only  to  the  thirtieth  il^eaf  ofcorn 
and  grain  :  and  he  fet  forth  an  account  of  all  the  lands  and 
3emefnes  belonging  to  the  faid  Hall  Farm ^  and  the  quantities  of 
acres  he  had  fo  fown  with  corn  and  grain  in  that  year  ;  and  faid, 
tiiatone  hundred  and  ninety  fix  acres  were  part  of  the  faid  manor, 
but  that  he  knew  not  to  what  manor  his  other  lands  belonged. 
He  further  faid,  that  he  did  not  know  whether  the  Warren 
was  titheable  ;  hut  that  he  had  heard,  that  four  pounds  had 
been  paid  in  lieu  thereof ;  and  that  he  had  always  been  willing, 
dnd  was  then  ready  to  pay  the  fame  to  the  plaintiff,  and  alfu 
whatever  (hould  appear  to  be  due  for  any  of  the  titheable  mat- 
ters in  the  faid  year. 

The  defendant  Holden  admitted  that  the  plaintiff  was  reftor, 
and  entitled  to  all  tithes,  both  great  and  fmall,  ei^cept  thof< 
kriiing  oyxt  of  -  Herring  five! I  \  and  he  faid,  that  the  faid  manor 
had  been  part  of  the  poflcffions  of  the  faid  diflblved  monaftery  i 
that  Henry  the  Ef^kth  became  feifed  thereof,  and  of  two  third 
parts  of  the  tithes  bf  corn  and  grain  ;  that  the  fame  was  after, 
wards  granted  to  J.  iudley^  Knt,  and  was  then  vefted  in  him^ 
who  was  the  prefent  lord  or  owner  thereof;  that  he  was  entitled 
to  two"  third  parts  of  the  tithes  ariling  therein  ;  and  that  the 
reftor  was  only  entitled  to  a  thirtieth  part  thereof.  He  further 
ftatcd,  that  there  had  been  two  manors  in  the  pari (h,  called 
Herringfwell  and  Blunfs  Mo9r  ;  that  they  had  both  belonged  to 
the  faid  owner  for  eighty  years  paft  ;  and  that  he  then  owned 
the  fame  ;  that  the  «iefendant  Trowcll  was  his  tenant  for  Half 
Farm  ;  and  he  dcfcribed  the  faid  lands,  and  the  Jands  in 
Blunt' J  Manor-  He  admitted  that  the  plaintiff  was  entitled  to 
the  tenth  part  of  >^ool  and  lambs  arifing  from  (heep  fed  and 
depaftured'on  the  Iheep-walks  ;  but  infifted  that  he,'  the 
defendant,  was  entitled  to  the  thirtieth  part  of  fuch  corn  and 
^in.  He  alfo  faidj  that  he  believed  former  rcAors  had  com* 
-     '       *   .  pounded 
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BuBTOK       pounded  with  the  tenants,  but  that  they  had  never  paid  fo  mncb. 

^foifift  ^  jj^  ^j^g  ^Yi\  IS  fuggefted,  and  that  fuch  copipofitioas  had  been 
made  upon  a  calculation  that  the  re£lor  was  entitled  to  no  more 
than  a  thirtieth  part  of  the  corn  and  grain  :  and  he  denied  that 
he  had  in  his  cuf^ody  or  power  any  copies  or  original  papers 
touching  the  payment  of  tithes  in  kind  in  the  faid  paridi 
without  any  mention  therein  of  ^e  thirtieth  fheaf  only  being 
paid. 

The  plaintiff  replied;  the  defendants  rejoined ;  and  witneiTef 
were  examined  on  both  fides  ;  and  upon  hearing  counfel ;  and 
reading,  on  behalf  of  the  defendants,  an  exemplification  of  a 
grant  of  Henry  the  Eighihy  dated  the  ttitrenty-fourth  of  -^r//,  in 
the  thirty-fourth  year  of  his  reign,  to  &ir  J.  /fud/ey^  of  the 
fnanor  of  Herrtngfwelly  lately  parcel  of  the  pofleffions  of  the 
monzday  of  Saint  Edmund's  Bury  ;  the  feveral  proofs  taken  in 
tJ^e  caufe  ;  another  grant  from  the  abbot  and  convent  of 
£itry  Saint  Edmunds  to  the  bofpital  of  Saint  Saviqur,  of  two 
ponions  ol  tie  Deme/ne  Lands  of  Herrirfgfwell  in  the  reign  of 
J^ing  John  \  and  on  full  debate  of  the  matter  \ 

» 

The  Court  declared,  that  the  plaintiff^  was  entitled  to  one 
third  of 'the  tithe  of  corn  and  grain  yearly  arifing,  growing,  or 
.renewing,within  the  manor  oi  Herring JweU^oth^rmh  Hall  Fttrmf 
mentioned  in  the  ple^idings,  and  no  more  ;  and  ordered  W^ 
fTrawiU  to  account  with  the  plaintiff  for  one  third  part  of  the 
value  of  the  tithe  of  his  corn  and  grain  which  he  had  growing 
within  the  faid  manor  during  the  time  demanded  by  the  bill,  but 
without  cofls  ;  and  that  the  bill  be  diimifTcd  as  to  the  demaD4 
of  the  othef  twQ  third  p^rts,  but  without  cofls. 

The  Court  further  ordered  the  defendant  to  account  for  the 
fmall  tithes  demanded  by  the  hi\l  ;  and  Trowell  to  account  for 
the  tithe  of  barley  grown  on  the  three  acres,  part  of  the  nice 
acres  lying  within  the  manor  of  Blunt  mentioned  in  the  pleadings, 
without  prejudice  to  the  defendant  Hclden,  and  to  pay  thcSk 
plaintiff  five  pounds  for  the  tithe  of  his  rabbits,  by  agreement  of 
the  parties,  during  the  time  demanded  by  the  bill  :  and  by 
conf'ent  of  all  parties,  the  r<;id  defendants  were  to  pay  the  plain* 
.  tiff  ten  pounds  towards  his  cofls  of  this  fuit. 

\';:cJT  P'^yo^  "i^"'-^  Shore. 

'  Someffetjbirej  2OihMayij^60 

The  fcflec  of  .'TpHE  bill  ftatcd,  that  J.  Rodhrd^  deceafed,  being  feifed  of  the 
the  reaory  of  .  -■-  ^  reftory  impropriate  of  Stoke  under  Hamden^  in  the  county  of 
Stoke uiuUr  Ham.  Somerfet^  together  with  all  tithes,  offerings,  jiiodiifes^  and  orhcr 
^€\wvm%t\it  ^^^^?^  ^^  ^^^^  faid  reftory  belonging,  by  indenture,  dated  the 
tithes  of  Petber^  third  oi  April  1 73.5,  demifed  to  John  Pryor  and  the  plaintiff  all 

ton  Bridge  Millf  of  garden  ftuff,  apples,  poultry,  and  Eajlif  ofTtringf. 

and 


TURING  THE  REIGN  OP  GEORGE  THE  SECOND.  $2$ 

and  lingular  the  fakl  premifcs  for  four  years ;  that  after  the         •  ^^l 
expiration  of  the  faid  term,   he  demifed  the  fame  to  them  for       Sji^«. 
nine  years  ;  that  in  the  month  of  March  1 744  the  faid  f.  R^d* 
hard  died,  and  left  by  his  will  the  faid  premifes  to  his  fon  ;  that 
his  fon  became  feifed   thereof,   and  by  indenture,  dated  the 
twenty-third  of  May  175 1,  demifed  the  fame  to  them  for  five 
years  j  that  by  virtue  of  the  faid  Icafes,  they  became  entitled  to 
all  the  great  and  fmall  tithes  arifing  in  the  pariih  from  the  third 
of  Jlpril  1735  to  the  twenty-third  of  April  1750;  that  John 
Pryor  died  about  the  twenty -fourth   of  December  1749  ;  that 
the  plaintiff*,  as  furviving  lefTee,  was  become  entitled  to  all  fuch 
tithes,  modufeSf  matters,  and  things,  which  ought  to  have  beenfet 
out  and  paid  to  him  during  the  time  aforefaid  ;  and  that  he  was 
likewifc  become  entitled  to  the  fame  from- the  twenty-third  of 
3&jf  to  the  filing  of  his  bill.  The  bill  then  ftatcd,  that  the  defend- 
ant had  occupied  and  cnjoj'ed  an  ancient  corn  mill,  called  Petber^ 
t9H  Bridge  Milly  together  with  a  garden  and  orchard  in  the 
pari(h  during  9II  that  time,  and  had  in  each  year  garden  ftufif, 
apples,  cocks,  hens,  and  other  fowls,  and  was  bound  to  pay  in 
each  of  the  faid  years,  eightpence  for  oblations,  obventions,  and 
offerings,  which  amounted  m  the  whole  to  five  fhillings  and 
ten  pence  a-year ;  that  the  occupiers  of  the  faid  ancient  mills 
from  time  immemorial  had  been  ufed  and  accuRomed  to  pay 
yearly  one  pound,  fix  fhillings,  and  eightpence,  at  Eajter^  tq 
fuch  perfons  as  were  from  time  to  time  feifed  of  or  entitled  to 
the  faid  re<^ory,  their  tenants  or  farmers,  as  a  modus  in  lieu  of 
the  tithes  thereof;  that  the  faid  feveral  tithes,  modufest  and 
offerings  became  due  and  payable  in  each  of  the  faid  years  to 
them,  as  lefiees  ;  but  that  the  defendant  had  neglefted,  from 
the  year  1737,  to  pay  the  fame  to  them,  or  to  make  any  fatif- 
fa^ion    for  the  fame.     The    bill  therefore  prayed,  that  the 
defendant  might  fet  forth  the  feveral  quantities  and  numbers  of 
apples,  g:ird€n  (luff,  and   fowls,  which  he  had  gathered,  had,i 
and  bred   in  each  of  the  faid  years  ;  what  the  tithes  thereof 
would  have  been  worth  had  they  been  fet  out  and  paidvduring 
each  year  ;  and  that  he  might  come  to  an  account  for  the  fame, 
and  pay  the  plaintiff  likewife  for  the  offerings  and  modus,  and 
might  be  decreed  to  pay  him  what  ihould  be  found  due  on  fuch 
account. 

The  defendant  faid,  that  he  believed  Rodbard  was  feifed  of  The  defendmic 
the  reftory,  and  had  granted  the  faid  leafes  \  that  the  leffce  fey«>tl««  Prt*er- 
Inight  be  entitled  to  all  the  tithes  and  other  titheable  matters  j'"  ^^*'„^^j[' 
yearly  arifing  therein  ;  and  that  the  plaintiff  having  furvivedhis  JJ^m*"  the  ma- 
brother  was  now  entitled  to  the  fame.  He  ftated,  that  he  was,  nor  of  Sfh^ 
by  copy  of  court  roll  of  the  manor  of  Stohe  under  Hamden,  granted  thatallthc  inha. 
by  William  the  Tiird,  dated  tie  twentieth  of  March  1695,  feifed  ^"""ij;^'*^ 
for  his  life  of  the  faid  ancient  corn  mill,  calkd  Fethettcn  Bridge  ^^^  thereat *§ 

aaU  u»t  there  ii  a  mtdnt  of  il.  6s.  Sd.  fi>r  chtf  nthes  lbcre«f  | 

Mill, 
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Vttyru        Milli  with  a  garden  ^nd  orchard  ;  th^t  the  fame  were  paretl  of 
^gainft        ^^^  Demefnes  of  the  faid  manor  ;  and  that  the  faid  manor  then 
Saoas.       belonged  to   the,  Prince  of  Walks;  that  he  had  ever  (Snce 
1 737  occupied  and  pofTefled.  and  dill  did  occupy  and  poflefstbe 
faid  mill,  orchard,  and  garden;  that  by  the  iinmemorial  cnfioin 
of  the  manor,  all  the  copyhola  tenants  living  and  refiding  in  the 
inanor'were  bound  to  grind  their  corn,  majtt,  and  all  other  forts 
of  grain,  ufed  and  fpent  in  or  by  thcmfclves  or  their  fcvcral 
ffimilies,  or  on  their  refpeftive  eflates  within  the  faid. manor,  ai  ^ 
the  faid  manor  mill,  and  no  where  clfe ;  and  that,  by  the  like 
cuftom,  there  was  payable  yearly  at  Eafter^  by  the  owners  or 
occupiers  of  t\ie  mill,  to  the  impropriators  of  the  rcftory,  their 
farmers  or  leflees^  one  pound,  fix  fhillings,  and  eightpence,  in 
i))at4<L  1ft  pay.  lieu-o^  the  feveral  tithes  of  the  mill ;  that  by  the  like  cuftom 
iiWe  for  huiband  there  were  alfo  due  and  payable  as  aforcfaid,  fourpence  Jbr  Eafltr 
T^  Eafhr^lr^  offcrings  (being  twopcncc  cach  for  the  defendant  and  his  viSpe), 
ingM   *^-    ^*'»"  ^"^  "®  morcj  twopence,  and  yio  more^  for  the  garden  ;  four* 
garden     ftuff  j  pencc,and  no  more,  for  the  fowls ;  and  one  fliilling,  and  no  iporcj 
4d.  forpoultry  5  fgf  ^  hogfhead  for  cyder,  in  lieu  of  tithes  of  the  apples  of  the 
hMd'trVdw"  orchard  5  that  he  had  cohft^ntly  paid  the  faid  feveral  (urns,  and 
inYieu  of  tithe  ^^^^  ^^^  ^^^^  one  pound,  fix  (hillings,  and  eightpence,  until  about 
applet  s  twelve  years  fince,  when  the  plaintiff  reiufed  to  comply  witli 

that  the  plamtifi'  the  cuilom  of  the  manor,  and  to  grind,  his  com  and  grain  at  the 
rcfufcd  to  grind  mill  \  and  therefore  he  had  refufed  to  pay  the  faid  cuftomary 
at  the  miil,  and  fyj^j  .  ^ut  that  there  had  been  feveral  accounts  fince  fettled 
*  n^^^TT^i^y  between  them,  and  that  the  plaintiff  was  indebted  to  him  twelve 
lim  the  m<«/«i  j  fliiiiings.  He  alfo  faid,  that  apprehending  fuch  cuftomaryfumi 
but  that  on  the  as  aforcfaid  had  been  immeniorially  paid  by  the  occupiers  of  the 
balance  lie  own  fj|| J  n^jn^  orchard,  and  garden^  to  the  impropriators  of  the  faid 
'**• »  rectory,  their  farmers  or  leffees,  he  did  not,  during  any  of  the 

faid  yearsj  lake  any  account  of  the  profits  of  the  niill^  or  of  the 
garden  fluff,  but  from  time  to  time  had  accounted  for  the  tithes 
of  the  orchard  or  apples  at  the  rate  of  one  {billing  a  hog(head 
that  fince'  the  of  cyder.  He  alfo  faid,  that  at  Eafter  laft  there  were  due  to  the 
faid  balance  wat  plaintiff,  on  account  of  the  faid  cuflomary  payments,  from  the 
amounted  to  iL  ^^^^  ^^  thelafl  account,  one  pound  fix  fhillings,  and  eightpence ; 
19s.  6d.  and  that  for  the  tithes  of  the  faid  mill  ^  fourpence  for  offerings  for  the 
he  is  willing  to  defendant  and  his  wife  ;  twopence  for  garden  fluff  \  fourpence 
pay  the  fomc,  for  fowls  ;  and  twelve  fliiUings  f OF  twelve  hosibeads  of  cyder; 

dedufiinc     the  .    '  1    °   .      ^  /i  -n.    ^  1    /* 

^  amountmg  to    one   pound,    nineteen  ihilUngs   and  iixpence; 

which  he  was  always  ready  to   pay,   deducting   the  twelve 
fhillings  \  but  that  the  plaintiff  liad  never  demanded  the  fame. 

The  reprrfenta.  The  plaintiff  replied  ^  the  defendant  rejoined  ;  and  witneflet 
five  of  a  deceaf.  were  examined  on  both  fides  \  and  the  caufe  came  on  to  be 
J^*'^*orfw^  heard  on  the  twenty-feventh  of  February  lafl,  when  it  was 
to  b9  iMds  a  ordered,  that  it  fhould  fland  over,  with  liberty  to  the  plaintiff  to 
pany  to  the  amend  his  bill,  by  making  thefaii!^  J.  Prpr^s  reprefcntativc  1 
U^  ps^ty^  on  paying  of  the  fum  of  five  pound^^  the  coffs  of  the  dayi 

to 
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tt>  the  defendant  i  and  the  bill  being  amended,  dnd  itti^e  Pryor  P»yoE 
made  a  party  td  the  fame,  (he,  by  her  anfwer  thereto,  admitted  sit^i 
that  the  plaintiff*  and  her  hufband  in  his  life-time,  had,  under 
the  fcverai  demifcs,  become  entitled  to  all  the  great  and  fmall 
tithes  smd  o^crings  in  the  faid  parish  ;  and  that  the  plaintiBt* 
was  then,  as  furviving  Icflec  of  the  faid  reftory,  folely  entitled 
thereto;  that  ihe  was  a  flranger  to  the  other  matters  in  the  billf 
and  fubmitted  her  intereft  therein  to  the  court* 

The  caufe  came  on  again  ;  and  upon  hearing  counfel  fully  } 
and  reading  the  anfwer  and  proofs  taken  in  the  caufe  ; 

The  Court  ordered  the  defendant  to  account  for  Eajfer  ThcwdWrof  jl 
offerings  for  himfelf  and  family  at  the  rate  of  twopence  a  head  ^*-  ^^-  ^'^  ^^ 
from  Lady  Day  1741  (except  from  Lady  Day  175010  Lady  Day  ^l^^f,^^'f^o^ 
1 75 1,  for  which  time  the  plaintiff"  had  no  leafe  of  the  tithes) ;  offeringi  iUowT 
fpr  the  value  of  the  tithes  of  the  garden  fluff  and  apples  which  e<J  i   the  ikh?» 
he  had  gathered  from  the  orchard  and  garden  ;  for  the  value  °^  %^^*^<^n  Uurt, 
of  the  cocks,  hens,  and  other  fowls,  which  he  bred  within  the  Jf  *^*^d'^^^^^^^^^ 
time  aforefaid  (except  as  aforefaid)  j  and  for  the  annual  modt^s  kind.  ^^^ 
qf  one  pound,  fix   (hillings,  and  eightpence,  for  the  ancient 
mill  ;  that  what  fhould  be  found  due  upon  the  faid  account  to  the  . 
time  of  the  death  of  J»  Pryar  be  equally  divided  and  paid  by  the 
defendant  to  the  plaintiff  and  the  defendant  jt^Uce  Pryor  ;  and 
what  fliould  be  found  due  after  the  death  of  J*  Pryor  be  paid  by 
the  defendant  to  the  plaintiffs    The  confideration  of  cofts,  and 
further  dire^ons,  to  be  rcferved  till  after  the  report, 

Johnson  againji  Mann,  Thih.  Tum, 

29.  Cko.  ft. 
Lincoln/hire^  2']tb  June  1756. 

'T'HE  bill  ftated,  that  the  parifh  of  Spalding,  in  the  county  of  The  imwroprla- 
-*•    Lincoln^  is  a  rcAory  impropriate,  and  a  large  and  extenfive  ^^^^^  Sfaidif,^^ 
parifli,  in  which  there  are  arable,  meadow,  and  pafture  lands,  ^^^vUid^^'^'* h 
and   great  and  extenfive  commons,  wherein  tlic  inhabitants  t^thci  of  the /«- 
redding  in  the  parifh  have  a  right  of  common  ;  that,  during  the  ^ands  in  the  faid 
time  whereof  the  memory  of  man  is  not  to  the  contrary,  there  P^^ifli,    and  of 
had  been  yearly  and  accuffomarily  tithes  paid  within  the  faid  ^CommM*'  r"h 
parifh  to  the  owners  of  the  faid  reftory,  their  farmers  or  Icffees,  were    formerly 
for  the  time  being,  in  manner  as  in  the  bill  is  mentioned ;  that  paired    of   the 
his  late  majcfty  James  the  Fir  ft  being,  in  right  of  his  crown,  pofleffions  ofthe 
feifcd  of  the  faid  reftory  and  tithes,  did,  by  his  letters  patent  ""^^^  ^''^^ 
under  his  great  feal,  dated  the  eighth  of  April,  in  the  lixth  year 
of  his  reign,  in  conffderation  of  the  rents  and  fervices  therein 
mentioned,  grant  and  convey  the  faid   reftory  and  tithes  to 
J^  Phillips  znd  R.  Moore,  their  heirs  and  afligns,  for  ever,  to  be 
hoMen  of  his  faid   majefty's  manor  of  £«/?  Greenwich,  in  the 
county  of  Kent ^  in  free  and  common  focage,  and  not  in  capite,  or 
by  knight's  fervice,  referving  te  his  majeffy  and  his  fucceiibrs  as 

is 


r 
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is  therein  mentioned ;  that  the  faid  reflory  and  tithes,  bj  fe^Pfral 

mefne  conveyances,  became  Ycfted  in  M.  Johnfm^  tSc.  as  truf- 

tees  or  feoffees  thereof;  that  being  fo  feifed,  they,  by  indenture 

dated  the  tweniy-fccond  of  MarcX  1 747^  appointed  the  plaintiiF 

io  be  minifter  and  perpetual  ciirafe  of  the  faid  pariQi-church  and 

redory ;  and  being  duly  licehfcd  fo  t6  be  bfy  the  then  lord  bifliop 

of  Lincoln^  he  becam'e  thereby  entitled  to  the  tithes;  both  great 

and  fmall,  arifing  in   the  (idiid  paWfli,  or  the  titheabk  placd 

thereof,  in  kind,  or  to  fome  rate,  compoiition,  fum  or  fums  of 

money    in  lieu  thereof  (except   thofe  arifing  iu  the  hamlet 

of  Cowbstty  in  the  faid  pariih),  and  to  all  offerings,  oblations, 

dues,  and  other  duties  in  the  bill  mentioned  ;  that  the  defendant 

Mann  and  others  had  yearly,  fince  the  twenty*fecond  of  MarcR 

1747,  feverally  held  and  occupied  arable,  meadow,  and  pafhire 

grounds  lying  and  being  in  the  faiid  pari(h  and  thb  titheable 

places  thereof,  whefeon,  arid  upon  the  fev^ral  commons  lying 

and  being  therein,  they  had  yearly  the  feveral  titheable  matters 

in  the  bill  mentioned,  the  tithes  of  n^hich  they  ought  to  have  paid 

to  the  plaintiff  in  kind,  or  made  him  fome  recompence  for 

the  fame^  according  to  the  feveral  rates  and  fums  in  the  bilt 

mentioned,  but  which  they  had,  undet*  divers  pretences,  reliifed 

to  do  ;  that  the  defendant  Ives  fet  up,  or  pretended  to  claims 

fome  right  or  title  to  the  faid  tithes  ;  and  that  therefore  they 

ought  not  to  pay  or  fatisfy  him  for  the  fame.    The  bill  thcru 

fore  prayed,  that  the  defendant  Ives  might  fet  forth,  whether 

he  claimed  any   and  what  right  or  title  to  the  faid  tithes  1 

and  that  the  other  defendants  might  be  feverally  decreed  to 

account  with  and  fatisfy  the  plaintiff  for  the  fame« 

The  defendant  Manh  and  others  faid,  that  the  parifh  of 

Spaldirtg  was    and  is  a  re£lory  impropriate  y    that  it   is  large 

and   extenfive  %   that  there  are    therein    great  quantities   of 

arable,  meadow,  and  pafture  lands,  and  great  and  extenfive 

commons,  whereon  the   inhabitants  of  the  faid   parith  have 

right  of  common  \  and  that  there  had  been  yearly  and  accuftom* 

arily  Uich  tithes  paid  to  the  owners  of  the  faid  redory,  or  their 

leffees,  for  the  inlands  in  the  faid  parilh^  either  in  k'md,  or 

according  to  the  feveral  rates  as  in  their  anfwers  are  mentioned ; 

but  that  no  tithes,  or  cuftomary  payments  in  lieu  of  tithes,  had 

been  ufually  paid  for  the  feveral  fens  or  commons  in  the  faid 

pariih  for  the  feeding  and  depafturing  of  any  cattle,-  of  what 

nature  or  kind  foever,  fed  or  depaftured  thereon.    They  further 

iaidj  that  James  the  Firft  might  make  fucb  grant  of  the  rectory 

apd  tithes,  and  that  fuch  other  conveyances  might  have  been 

made  thereof,  as  in  the  bill  are  ftated.      1  hey  alfo  admitted,  that 

the  plaintiff  had  been  minifter  and  perpetual  curate  pf  the  faid 

parifh  v  and  that  he  was  duly  liccnfed  thereto,  and  by  virtue 

thereof  legally  entitled  to  all  tithes^  both  great  and  im4ll,  arifing 

io; 
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in  the  feveral  inlands  in  the  pari(h  in  kind,  or  to  the  fcveral  JoHNtoM 
rates  or  compoiitions  in  lieu  thereof,  in  the  anfwers  mentioned.  m 
They  further  faid,  that  they  had  feverally  fed  and  dcpaftured  on 
the  faid  fens  and  commons,  during  the  time  in  their  anfwers 
mentioned,  feveral  cows  and  (heep ;  but  that  all  perfons  who 
lived  and  refided  in  the  faid  pari(h  h^^d  a  right  to  keep  and 
depafture  all  forts  of  cattle,  without  ftint,  on  the  faid  fens  and 
commons,  which  were  appendant  and  belonging  to  the  abbey  or 
monaftery  of  Spalding  zt  the  diiTolution  thereof,  and  held  by  fuch 
abbey  free  and  difcharged  from  the  payment  of  tithes  i  that  by 
Tirtue  of  the  ftatute  of  31.  Hen,  8.  the  faid  abbey  being  one 
of  the  greater  abbies,  no  tithes  were  payable  for  the  faid  fens  and 
commons  to  any  perfon  whatfocver,  but  the  fame  were,  by  the  • 
faid  ftatute  or  by  other  ways  and  means,  difcharged  from  the  pay- 
ment of  tithes,  nor  had  any  been  paid  to  any  perfon  or  perfons 
whatfoever  fince  the  time  of  the  faid  diflblution,  excepting  in 
fome*  few  inihmces  of  late  years,  by  fraud  or  mifreprefen- 
tation  ;  and  that  therefore  they  ought  not  to  account  with  or 
fatisfy  the  plaintiff  for  the  tithes  of  the  feeding  or  depadur- 
ing  of  their  cows  or  of  any  other  cattle  whatfoever,  on  the  faid 
fens  or  commons,  or  any  rates  or  compoCtions  for  the  fame* 

The  defendant  Ives  faid,  that  he  had  been,  for  fix  years  lafl 
pad,  leflee  of  the  faid  rectory  and  tithes  under  the  plaintiff,  but 
was  willing  that  the  other  defendants  fhould  account  with  and 
fatisfy  the  plaintiff  for  their  feveral  tithes,  and  that  fuch  payment 
ihould  be  a  full  difcharge  to  them  for  the  fame* 

The  plaintiff  replied  to  all  the  defendants'  anfwers,  except 
Ives  ;  and  they  rejoined  ;  and  witneffes  were  examined  ;  and 
upon  hearing  counfel  feveral  days  i 

The  plaintiff's  counfel  objeAed  to  the  exemption  mentioned 
in  the  defendants  anfwer,  that  the  fame  was  not  fufficient  to 
difcharge  the  defendants  from  the  payment  of  their  tithes  ariling 
or  renewing  on  the  faid  fens  and  commons. 

And  THE  Court,  after  hearing  counfel  for  the  defendants  the 
occupiers,  declared,  that  the  exemption  fet  up  and  iniifled  on  by 
the  defendants  was  not  fufficient  to  difcharge  them  from  the 
payment  of  their  tithes  arifing  or  renewing  on  the  faid  fens  or 
commons  ;  and  thereupon  ordered  the  defendants  the  occupiers 
to  account  for  the  values  of  their  feveral  tithes  arifing  or  renewing 
on  the  faid  fens  or  commons,  and  likewife  upon  the  inlands  in 
their  refpe&ive  occupations  in  the  parifh  of  Spalding^  or  the  *  . 

titheable  places  thereof,  from  the  time  of  the  faid  leafe,  together 
with  the  plaintiff's  cods,  to  be  taxed  ;  fuch  payment  to  be  a 
full  difcharge  to  the  defendants  for  their  faid  tithes  againA  tlie 
defendant  Ufesj  who  is  hereby  difmiffed  this  court  with  cofls, 
according  to  the  courfe  of  the  court,  which  arc  to  be  repaid  to 
the  plaintiff  by  the  other  defendants. 

Vol.  n.  Mm  The 
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joHN8(JM  The  deputy  made  his  report,  dated  the  twenty-firft  oiFAruarj 

againjl         I7s8  ;  and  on  the  twenty-fifth  it  was  ratified  and  confinned 
Mann.        ^-^i^  fubfequent  cof^s,  and  the  defendants  ordered  to  pay  the 
feveral  fums  reported  due  for  their  tithes, 

Parker,  Chief  Bantu 
LeGgb,  Baron* 


Mich.  Teim,  Rooke,  Widovv,  ap;ainj  HoKVE. 

30.  Gko.  2. 

Kent^  2ld  November  1756. 

The  owner  of  ^T'HE  bill  dated,  that  the  plaintiff  had  been,  for  ten  years  pad, 
the  fcite  and  1  feifed  in  fcc  fimple  of,  or  otherwife  lawfully  entitled,  in  her 
S^*thcho"fTtai*of  ^^^^  ^*S^^^*  ^s  owner  and  proprietor  to,  the  fcite  and  manfion- 
St,  Lenvrenee^  in  houfe  of  the  latc  diflolved  hofpital  of  Saint  Lawrence^  in  the 
the  parifh  of  5/.  parifti  of  Saint  Fauly  near  the  city  pf  Canterbury,  and  the 
Paul,  near  the  mefluag^s,  lands,  tenths,  rents,  fervices,  and  other  hereditaments 
Ji?,temiilTd  ^°  ^^^  '^^'^  hofpital  belonging,  lying  in  the  city  of  Canterbury^ 
to  the  gt  eat  and  ^^^  "^  ^^^^  county  of  the  fame  city,  and  in  Barton,  otherwife 
fmall  tithes  of  Longport  Bredyn,  and  elfewhere  in  the  county  of  Kent,  and  alfi) 
two  parcels  of  to  the  tithes  of  wheat,  corn,  grain,  hay,  wool,  henop,  lambs, 
^T^if*  w  1  trefoil,  clover,  rye  grafs,  and  other  grafs  made  into  hay,  and  the 
Ind  the  Lcw.r  f<^eds  thereof,  and  the  depafturage,  feeding,  and  agiftment  of 
Hoatb,  parcel  of  cattle,  and  all  other  tithes  whatfoever,  both  great  and  fmall, 
the  manor  of  oblations,  and  offerings,  of  whatfoever  kind  or  fort,  arifing  in 
BarMt,  the  faid    parifli  of  Saint  Paul,  belonging  to   the  parfonagc  of 

Saint  Lawrence  ^Lforcfsiid,  or  within  the  tithery  thereof;  that 
.  flic,  and  her  farmers  or  leffees,  had,  during  the  faid  time, 
received,  or  of  right  ought  to  have  received,  the  tithes  aforefaid, 
or  fome  compofition  in  lieu  thereof  ;  that  the  defendant,  for 
four  years  pad,  had  occupied  a  farm  in  the  faid  pariih,  and 
certain  lands  called  the  Hoath,  containing  forty  acres,  parcel  of 
the  faid  farm ;  that  the  faid  lands  are  parcel  of  the  manor  of 
Barton ;  that  the  defendant  had,  in  each  of  the  faid  years,  the 
feveral  titheable  matters  and  things  demanded  by  the  bill  arifing 
on  the  lioath,  the  tithes  of  which  he  refufed  to  fet  out  or  to  pay, 
prftending,  that  the  dean  and  chapter  of  Canterbury  were  entitled 
to  the  great  tithes,  and  the  vicar  to  the  fmall  tithes  of  the  Hoatb, 
but  that  the  contrary  is  true,  and  that  the  tithes  of  all  the  faid 
lands  were  within  the  bounds  of  the  plaintiff's  tithery,  as  in  the 
bill  flated  :  and  fhe  fet  forth  a  terrier  made  in  the  year  1678 ; 
and  prayed,  that  the  defendant  might  be  cpmpelled  to  account 
for  and  pay  the  tithes  of  the  faid  lands,  called  'the  Hoatb ; 
that  the  dean  and  chapter  might  fet  forth  a  particular  of 
lands  to  the  tithes  whereof  tHey  claimed  to  b»  entitled  in  right 
of  the  faid  re£lory,j  and  that  the  plaintiff's  right  might  bc  clta- 
bliihed  by  the  decree  of  this  court. 

The 
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The  defendant  Home  faid,  that  tt  might  be  true  that  the 
plaintiff  had  been,  for  fcveral  years  paft,  feifcd  of  the  fcite  and 
manfion-houfe  of  the  hofpital  of  Saint  Lawrence^  and  alfo  of  the 
tithes  of  fome  lands  lying  in  the  faid  parifh  within  the  tithery  of 
Saint  Lawrence^  and  had  received  fuch  tithes,  but  of  what  parti* 
cular  lands  h^  knew  not*  He  alfo  faid,  that  he  occupied  a  farm^ 
and  that  there  was  a  piece  of  land  belonging  thereto,  called  the 
Upper  Hoatb^  containing  thirteen  acres,  and  two  other  pieces  of 
land,  called  the  Lower  Hoath,  containing  twenty-one  acres  \  that 
the  fame  were  formerly  one  piece :  and  he  defcribed  the  boun- 
daries thereof,  and  fet  forth  the  quantities  and  values  of  the  tithe- 
able  matters  which  had  arifen  therefrom.  He  alfo  faid,  that  he  had 
never  fet  out  any  tithes  upon  the  Lower  Hoathy  becaufe  he  appre* 
hendcd  the  plaintiff  was  not  entitled  thereto;  for  that  the  yearly 
fum  of  fifteen  (hillings  had  been,  for  feveral  years,  paid  by  the  oc- 
cupiers of  the  Upper  Hoath  to  the  owners  of  the  tithery  of  Saint 
Lawrence^  in  lieu  of  the  tithes  thereof ;  and  he  averred,  that  he 
had  tendered  the  fame  to  the  plaintiff,  but  that  (he  had  refufed 
to  receive  the  faid  tender  :  and  he  infifted,  that  the  great  tithes 
of  the  Upper  Hoathy  and  oithe  Lower  Hoathy  belonged  to  the  dean 
and  chapter  of  Canterburyy  as  reAors  of  the  parifli  •  of  Saint 
Paul  'y  that  the  fmall  tithes  of  the  fame  pieces  of  land  belonged 
to  the  vicar  of  the  parifh  ;  that  no  part  of  the  tithes  growing 
thereon  belonged  to  the  plaintiff;  and  that  if  the  tithes  thereof 
had  ever  been  paid  to  the  plaintiff  or  her  leffees,  fuch  payments 
had  been  made  through  ignorance,  and  did  not  preclude  him 
from  controverting  her  claim  to  the  faid  tithes.  He  denied 
that  there  had  been,  to  his  knowledge,  any  difputes  or  fuits 
touching  the  boundaries  of  the  tithery  of  Saint  Lawrencey  or  of 
the  tithery  of  the  rectory  of  Saint  Pauly  or  that  it  had  been 
agreed  that  the  terrier  flated  in  the  bill  fhould  be  taken  ;  or 
that  the  Lower  Hoath  was  within  the  plaintiff's  tithery  j  or  that 
fhewas  entitled  to  any  tithes  in  kind  upon  the  Upper  Hoath  :  and 
he  faid,that  he  had  offered  to  pay  her  the  fifteen  (hillings  in  lieu  of 
the  tithes  growing  upon  the  Upper  Hoathyundcr  2l  conception  that 
it  was  due  as  an  ancient  rate  in  lieu  of  tithes  ;  but  that  upbn 
further  invef^igation  he  was  convinced,  that  the  Upper  Heath  was 
not  within  the  tithery.  He  admitted,  that  the  plaintiff  had 
feveral  times  demanded  tithes  in  kind  of  him  for  both 
the  Upper  Hoath  and  the  Lower  Hoath ;  and  that  he  had  refufed 
to  pay  the  fame  ;  but  he  denied  that  the  faid  farm,  or  the  faid 
Hoathsy  were  to  his  knowledge  parcel  of  the  manor  of  Barton, 
or  that  he  had  any  deed  relating  to  the  Hoathsy  except  fome 
receipts  for  the  faid  fifteen  (hillings  in  lieu  of  the  tithes  of  the 
Upper  Hoath  :  and  he  fet  forth  fome  receipts,  and  the  purport 
of  his  leafe  from  the  dean  and  chapter  dated  the  twenty-iixth  of 
November  1750. 

The  defendant  Lamprey^  the  vicar,  confefled,  that  he  had  heard 
that  the  plaintiff  was  feifed  of  the  faid  fcite^and  alfo  of  fome  tithes 
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belonging  thereto,  in  the  pariih  bf  Saint  Paul  \  and  that  fheand 
her  leflees  had  taken  tithes  arifing  in  the  faid  tithery,  or  feme 
compofition  in  lieu  thereof;  but  could  not  tell  whit  tithes  in  par- 
ticular (he  had  fo  received.  He  faid,  that  he  had  never  heard  whe- 
ther the  faid  lands  called  the  Hoaths  were  lying  within  the  plain- 
tiff's tithery  oi  Saint  Laivrence^  or  what  number  of  acres  the  faid 
landis  contained.  He  alfo  faid,  that  he  did  not  pretend  thsit  the 
great  tithes  growing  on  the  faid  H$ath  belonged  to  the  ^ean  and 
chapter  of  Canterbury,  as  reftors  of  the  parifh  of  Saint  Paul ; 
bat  infifbed  that  he,  as  vicar  of  the  parifh  of  StfiW  Paul,  Yr29 
entitled  to  all  manner  of  tithes  growing  upon  the  Hoathsjor  upon 
the  faid  farm,  by  virtue  of  the  endowment  of  the  vicarage  of  the 
faid  parifh,  except  fuch  tithes  as  were  granted  to  the  hofpital  of 
Saint  Lawrence,  and  except  the  tithes  of  corn,  grain,  and  peafc* 
He  faid,that  he  had  never  received  any  fmall  tithes  for  tie  Hoatbs, 
or  for  the  faid  farm,  at  any  time  fince  he  had  been  vicar,  becaufe 
ivhen  he  claimed  fuch  tithes,  the  then  occupier  of  the  farm 
in fi fled  that  he  was  entitled  to  the  great  and  fmall  tithes  thereofi 
by  virtue  of  a  leafe  granted  to  him  from  the  dean  and  chapter  ; 
and  refufcd  to  pay  the  tithes  of  the  faid  farm  ;  and  that  the 
prefent  defendant  had  refufed  to  pay  the  fame  on  account  of  this 
fuit. 

The  dean  and  chapterof  Canterhitry  faid,  that  they  believed 

that  the  plaintiff  was  pofleflcd  of  the  fcite  of  the  manfion-houfc, 

&c.  and  of  certain  lands  and  tithes  therewith  granted,  called  the 

Tithery  of  Saint  Lawrence  j  but  what  thofe  tithes  or  lands  in 

particular  were  they  knew  not,  nor  what  fhe  had  received  as 

belonging  thereto.     They  alfo  faid,  that  they  did  not  believe 

that  the  plaintiff  was  entitled  to  any  lands  within  (ghe  pariih  of 

Saint  Paul  on  the  left  hand  fide  of  the   way   leading  from 

Canterbury  to  Dover,  except  the  tithes  of  corn  and  peafe  on  the 

demlfed  lands  formerly  belonging  to  the  abbot  and  convent  of 

Saint  ^u/Iin,  lying  near  Longport  ;  but  that  the  vicar  of  the  faid 

parifh  was  entitled  to  all  fmall  tithes  lying  in  that  part.     They 

infifted,  that  all  great  tithes  within  the  parifh  of  Saint  Paul, 

except  fuch  tithes   as  were  gramed  to  the  hofpital  of  Saint 

Lawrence,  were  part  of  the  rcftory  of  Saint  Paul,  of  which  they 

were  feifed  ;  and  that  they  and  their  Icflccs  were  entitled  to  all 

the  great  tithes  thereof,  except  as  afcH'efaid,    They  further  faid, 

that  they  were  lawfully  and  quietly  in  poflef&on   of  the  faid 

reftory  ;  that  it  was  granted  to  the  deanery  and  chapter  by 

THE  CROWN  ;  that  they  did  not  know  the  particular  lands'or 

the  number  of  acres  that  were  within  the  bounds  of  thcreftoryf 

but  that  the  great  tithes  of  all  lands  lying  within  the  faid  parifh 

which  were    not  within  the  bounds  of  the  tithery  of  Saint 

Lawrence  do  belong  to  them,  as  reftors  of  the  faid  ^reftoryj 

and  that  they  had  always  fince  the  faid  grant  from  the  crovn 

granted  the  great  tithes,  and  received  for  the  fame  ail  annual 

rent  ',  but  whether  the  leffees  hftd  taken  the  tithes  in  kind,  or 

how 
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Jiow  they  had  taken  the  Cune,  they  could  not  tell.  They  fur*  Rook* 
ther  fald,  that  the  defendant  Home  was  leflee  df  the  rcftory,  and  Jff*"^ 
that  he  occupied  the  Hoathy  containing  forty  acred,  as  tenant 
thereof;  but  whether  it  was  ever  parcel  of  the  manor  of  Barton 
they  knew  not  ;  but  that  they  did  not  believe  that  the  tithes  of 
the  Hoath  were  ever  granted  to  the  faid  hofpital,  or  that  they 
were  part  of  the  tithcry  of  Saint  Lawrence,  They  admittcd> 
that  fome  difputes  had  happened  with  the  plaintifi's  famUy  and 
the  dean  and  chapter  about  the  faid  tithes ;  but  how  they  ended 
they  knew  not,  nor  had  they  any  knowledge  of  the  terrier 
ftated  in  the  bill.  They  further  faid,  that  they  had  in  their 
cuftody  an  indented  piece  of  parchment,  dated  in  the  year  1678, 
which  contained  the  purport  of  the  terrier  ftated  in  the  bill  \ 
but  that  it  was  not  figned,  fealed,  or  witnelTed,  nor  was  it  faid  to 
be  made  between  the  dean  and  chapter  of  the  one  part,  and  the 
owners  of  the  tithery  of  Smnt  Lawrence  of  the  other  part  ;  and^ 
therefore  they  believed  that  it  was  not  an  approved  terrier.  They 
alfo  faid,  that  they  having  been,  by  grant  from  the  crown,  for 
many  years  paft  feifed  of  the  faid  reAory  and  the  great  tithes 
(except  thofe  granted  to  the  faid  hofpital),  they  efteemed 
this  a  fufficient  rule  for  them,  as  leilees  of  the  fame,  by  which 
to  afcertain  what  tithes  belonged  to  the  reAory ;  and  that  thej 
could  not  otherwife  fet  them  forth« 

The  plaintiff  filed  a  fpecial  replication,  and  thereby  waived 
any  account  or  fatisfaftion  touching  the  tithes  arifing  in  any 
place  or  places  within  the  tithery  of  Saint  La^vrence^  except  the 
lands  called   the  Hoatij ;  and  the   defendants   rejoined  ;   and 
witneflcs  were  examined  on  the  part  of  the  plaintiff  only  }  and 
upon  hearing  counfel  for  all  parties  ;  and  reading  the  anfwer  of 
the  defendant  Home  ;  and  the  proofs  taken  in  the  caufe ;  an 
inftrument  indented,  produced  by  the  dean   and  chapter   in 
obedience  to  an  order  of  this  court,  purporting  to  be  ^  terrier 
or  terrar  indented  of  all  the  tithes  and  portion  of  tithes  within 
the    parifh  of  Saint  Faul^  near   the  faid   city   of   Canterbury^ 
belonging  to  the  redtory  of  the  faid  parifh,  not  being  any  part  of 
the  manor  of  Barton^  or  of  the  tithes  of  Saint  Lawrence  Par^^ 
fonagey  the  one  part  of  which  terrier  was  fai^  to  be  in  the  cuftody 
of  the  dean  and  chapter,  and  the  other  part  to  remain  with  the 
owner  oi Saint  Lawrence  Parfenagey  dated  1678,  and  not  figned  ; 
a  like  terrier  produced  by  the  plaintiff,  indented,  and  tallying 
exaAly  with  the  above  inftrument,  dated  alfo  1678,  and  no; 
figned,  they  appearing  to  be  exaA  duplicates  of  each  other  | 
and  upon  full  debate  of  the  matter  ; 

The  Couut  declared,  that  the  plaintiff  was  well  entitled  to  the 
tithes  of  the  lands  in  the  pleadings  mentioned,  espied  the  Upper 
Hoatb  and  Lower  Hoath,  they  having  been  hei^etofore  one  piece 
of  land,  called  the  Oathi  and  that  her  right  to  the  faid  tithes  bb 
^ftabliihed  by  the  authority  of  this  court  againft  the  dean  and 
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Rooxc 

agmnfi 


chapter  of  Canterbury  with  cofts,  and  againft  Lamprey  the  vicar 
without  cofts. 

The  Court  accordingly  ordered  the  defendant  Horne  to 
account  with  the  plaintiff  for  the  value  of  the  feveral  titheablc 
matters  and  things  which  had  arifen  on  the  faid  lands  called  the 
Upper  Hoath  zTiA  the  Lcfwer  Hoath  during  the  tino  demanded 
by  the  bill,  with  cofts  to  be  taxed  (a). 

T.  Parker. 
Rich.  Adams. 


(tf)  Mrs.  Rociey  the  plaintiff  in  the 
above  caufe,  alfo  filed  her  bill  ag^aind 
one  Aujien  for  the  tithes  of  a  garden, 
orchard,  and  four  acres  of  hop  ground 
in  his  pcfTciHon,  (ituate  within  the 
•tithery  oi  Saint  Latorenee^  in  the  paxifli 
of  Saint  Paul,  35  above  ftatcd,  and 
piayinj^  that  her  right  thereto  might  be 
cftabliihcd  againft  the  vicar  of  Saint 
Paul  and  the  dean  and  chapter  of 
CanUrhury,  The  dcf  ndants  faid,  that 
thefe  lands  lay  on  the  right  fide  of  the 
road  leading  from  Canterbury  to  Dover ^ 
and  that  they  were  not  within  the  tith- 
ery of  Saint  Laxurenee,  The  Court, 
after  reading  the  terriers  as  in  the  above 
caufe,dircdkcd  an iffucto  try,  "Whether 


*«  the  plaintiff  was  entitled  to  the  tithes 
*'  of  the  four  acres  of  land  demanded  by 
"  the  bill.,  or  of  any  and  what  part  of 
**  the  faid  lands  ?'*  But  the  Ticar  and 
the  dean  and  chapter  being  tliorooghly 
fatisfied  of  the  plaintiff's  right  thereto, 
and  defirous  that  it  fliould  be  eftabliflied, 
it  was  by  their  confent,  and  by  an  order 
datc;d  the  apth  of  June  1757,  ordered, 
that  the  faid  iffue  ikould  be  taken  fn 
eonfrjhi  and  on  the  17th  of  NovemDer 
1757,  on  the  caufe  coming  on  on  the 
equity  referved,  the  Court  ordered 
the  plaintiff's  right  to  the  tithes  of  the 
faid  four  acres  to  be  eftablifhed,  and 
the  defend«at^i^«f  to  pay  her  the  tidies 
theireo(. 


jEastzrTzrm^ 
30.  Geo.  2» 


Gills  againft  Ho'^yhlx. 

Stiffolk^  l6ti  May  IT  ST* 


The  bill  ftatei,  'T^HE  plaintiff,  on  behalf  of  himfclf  and  certain  other  owners 

of^^R^'lT'^  ^^^  occupiers  of  lands  in  the  parifti  of  Wbepfted^  in  the 

&'/o/*,fheic'are  ^^"'^^J  of  ^'(folk^  ftated,  that  there  were  in  the  faid  parifh  divers 

ceruin      lands  l^nds  and  grounds  exempted  from  the  payment  of  tithes,  or  any 

tithe  /rte,  and  thing  in  lieu  thereof,  to  the  reftor,  and  other  lands  and  grounds, 

others  that  pay  x\\t  tithes  whcrcof  are  paid  in  equal  moieties  to  the  rector  of 

ties-  ^  ™°*^'  Hawk/led  ^niXx^o  the  Tt^OT  oiWhepJ}ed\  that  there  is  an  ancient 

that  th       f  ^^^^^  i*^  the  parifli  of  Whepfied  of  fourpence  for  every  acre  of  grafs 

modus  of  Ad.  an  ^utand  made  into  hay  payable  within  the  faidparifti  and  the  tithe- 
acre  in  iicu  of  able  places  thereof,  to  therefor,  in  lieu  of  the  tithes  of  all  gra& 

tithe  hay,  except  cut  and  made  into  hay  (except  from  the  faid  tithe  free  lands  and 

o      the     iaid  ^j^^  ^^j  j  other  lands  for  which  tithe  is  paid  in  moieties  as  aforov 

lands  * 

'  faid)  ;  that  by  a  like  ancient  cuftom,  all  the  cheefe  that  is  made 

orcv*^*  T^^ti*  ^^^^7  ^%^^^  ^^y>  by  ^"7  pcrfon  keeping  a  cow  or  cows  in  the 

day's       cheefe  P^rifli,  exccpt  as  aforefaid,  from  the  firft  of  May  to  the  firft  of 

made  from  xht  ^uguji  yearly,  is  to  be  paid  and  delivered,  at  every  fuch  pcrfon's 

ift  of  May  to  houfe,  upon  the  firft  of-^wg-w^,  or  fo  foon  after  as  demanded  by 

ihln  bV^liS^^  the  reftor   of  the   parifli,  in    lieu  of  thhe  milk  within  the 

the  rcdloHnlicu  "^^nacyear  ;  and  that  all  the  milk  yielded  by  fuch  cow  or  cows  of 

of  tithe  milk  of  the  evening  of  the  ninth  day,  and  on  the  morning  of  the  tenth 

the  whole  )car,  day,  thc  milk  of  the  evening  of  the  ninth  day  being  firft  once 

.    ••  -   I  fketed 
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fleeted  or  fikimmed,  ought  fairly,  and  without  fraud,  to  be  ufed         Gills 
and  employed  in  making  fuch  tithe  cheefe,  which  is  commonly         agat^ 
called  ttvo  meal^  cheefe.     The  bill  therefore  prayed,  that  iflues 
might  be  Sirefted  to  try  the  validity  of  the  faid  rnodufesy  if  the 
fame  were  not  admitted  by  the  defendant  ;  and  that  the  fame 
might  be  eftablifhed  by  the  decree  of  this  court. 

The  defendant,the  reftor  of  the  pari(h,denicd  that  there  were  "^^^  rcaorfays, 

any  fuch  cuftoms  or  modufes  as   mentioned  in  the  bill  ;  but  ''^fT* "  ^^  ^^^ 

admitted,  that  the  owners  o£  Low  Meadow  Grounds  had  ufed  to  that  the  dT.Mn 

pay  fourpence  an  acre  for  the  fame,  in  lieu  of  tithes  ;  and  acre  ii  confined 

infifted,  that  there  were  fome  lands  in  the  parifh,  the  tithe  hay  ^^  ^-'^  Meadcm 

of  which  was  paid  in  kind  ;  that  there  were  other  lands  which  ^''""'/'  '    *"^ 

paid  a  different  modus  from  that  ailed ged  in  the  bill ;  and  that  ctevcr  and  other 

the  tithes  of  clover  growing  on  the  arable  lands  in  the  pariih  artificial  graffes, 

cut   or   made  into  hay   or  ftovcr  had   always    been  paid  in  w*^«"  "^e  im© 

kind.  ^^^y*  *"  '^  ^ 

paid  in  Kind. 

The  plaintiff  replied  j  the  defendant  rejoined  ;  and  wltneffes  The  caufe 
were  examined  on  both  fides  ;  and  the  caufe  came  on  to  be  ^"^*** 
heard  on  the  thirteenth  of  May  1756,  when 

,  The  defendants  counfel  objcftcd  to  the  legality  of  the  The  me<lufts  ad- 
nwdufes  as  fet  forth  in  the  bill,  becaufe  the  lands  which  were  faid  judged  to  be  fuf- 
tobe  exempt  from  the  payment  of  tithes,  and  thofe  which  were  ^/='^"^'yfttfoith, 

r  '%    ^  *   ^.  ,  .        ^  t    .  '  •      1     1     r       r       1       though  the  ex- 

faid  to  pay  tithes  in  moieties,  were  not  particularly  fet  forth,  cmpted  lands  are 
and  becaufe  the  bill  only  ftated  that  fourpence  an  acre  was  not  particular. 
payable  for  all  grafs  cut  and  made  into  hay,  without  faying,  »z«d,  or  the  4d. 
•«  for  a  greater  or  lefs  quantity  than  an  acre."  decWcd  to  be 

**  ^  '  apportionable 

The  caufe  was  adjourned  to  a  future  day  ;  when  it  was  again  **  '*^'"  *  g'^^ater 
ordered  to  fland  over  for  the  opinion  of  the  Court  as  to  the  faid  !)  ^L^^^l^"*"* 
objections.     On  the  uxteenth  oi  May  17571  «*  acre.'» 

The  Barons  declared  their  opinions,  that  the  faid  modufes  Iflues  direfled 
were  fufficicntly  fet  forth  in  the  faid  bill;  and  upon  hearing  «oirythcvalidi. 
counfel,  and  reading  the  depofitions  taken  on  both  fides,  ordered  ^^^^^^'^  modmjeu 
them  to  be  tried  by  a  fpecial  jury. 

A  trial  was  accordingly  had,  and  a  vcrdift  given  for  the  A  verd.a  in  fa- 
plaintiff  upon  both  the  iffues  ;  but,  by  confent  of  the  counfel  on  ^°"''  ^^  ^^^  *»• 
both  fides  at  the  faid  trial,  the  poftiM  was  indorfed  as  follows,  burtLt  the  Ad 
vi%»  <<  that  there  was  no  modus  for  clover  or  other  artificial  an  acre  does  not 
«<  grafs  cut  and  made  into  hay  within  the  faid  pari(h  of  JVhip^  extend  to  hay 
<c  fled.*  "^"^^  ^^  aitifi- 

•^       *  ,  cial  grafies. 

The  caufe  came  on  the  twenty-feventh  of  ^r/V  1758  upon  th^  The  modufii  e- 
equity  referved  ;  and  upon  hearing  counfel  upon  both  fides,  the  ftabliAtd,  ex- 
faid  modufes  before  fet  forth  were,  by  confent,  ordered  to  be  paid  u^/*  J*  J^jg^j^ 
and  decreed  to  be  payable,  in  lieu  of  Ia£tage  and  tithe  hay  \  and  -rifles  and  the. 
that  the  fame  be  confirmed  and  eflabliihed  (except  as  to  the  hay  anfing  on 

M  m  4  tithe  ^»^fP^d  Fidd. 


5s6  DECREES  IN  TITHE  CAUSES 

Gitu  tithe  of  clover  and  other  artificial  grafs,  and  alfo  as  to  the  dofcs 

agaittji  called  Whepfled  Field  or  Caz^s  Lay),  without  cofts  on   cither 

«^"'**  fide.            -^ 


T»iK.  T««M,  Gregor  azainfi  Nicholas. 

31.  Geo- 2.  •  ^ 

Cornwall^  i6tb  June  1757. 

The  particular  ^HE  bill  ftated,  that  the  plaintiff  was,  in  the  year  1 753,  and  for 
mode  of  felting    X    n^^nv  years  belFore,  had  been,  feifed  in  fee  of  the  impropriate' 

out   thetllheof  -,  V  S,  .  .         ,  r    r^  n  j       r      11  ^l 

com  and  grain  rectory  or  Manackan,  m  the  county  or  Ccrnwall,  and  or  all  the 
in  tlic  tenement  tithes  of  corn^  grain,  and  other  great  and  predial  tithes,  ariiing 
of  Tregitbc,  in  Jn  thc  parifli,  except  the  tithes  of  certain  lands  and  tenements 
^MaJk^  Tn  ^^r^i"*  c^^l^^  Haloo/e,  part  of  the  tenement  of  Trea^h,  a  fmall 
CornvMu"*  cdzm  P^^^  ^f  ^^c  tenement  of  Treworgey  Fean^  and  the  glebe  landi 
biiihcd,  belonging  to  the  vicar  of  the  parifh,  and  particularly  to  the 

tithes  of  corn  and  grain  arifing  out  of  the  tenement  of^regitto^ 
and  the  lands  thereunto  belonging  in  Manachan  \  that  the 
defendant  had,  for  many  years  paft,  been  feifed  in  fee,  or  other- 
wife,  of  the  faid  tenement  of  Tregitho^  and  the  lands  thereunto 
belonging ;  that  he  had  growing  thereon  wheat  and  barley, 
wliich  he  cut,  reaped,  and  carried  away,  without  laying  out  any 
tithes  for  the  fame  ;  that  the  ufual  and  accuf^omed  manner  of 
fetting  out  the  tithes  of  barley  and  other  corn  growing  in  the 
parifli,  and  particularly  within  Tregithoy  is  for  thc  farmer  or 
occupier  of  the  lands  to  cut  and  reap  the  corn,  and  foon  after  to 
bind  the  fame  into  flieaves,  and  then  to  put  and  make  up  the 
flicaves  fo  bound  into  mows  or  cocks  on  the  lands  where  the 
corn  grew,  there  to  remain  f6r  a  reafonable  time,  until  fuch  com 
fliall  be  in  a  proper  plight  and  condition,  and  be  fit  to  be  carried 
or  put  into  the  barn,  or  other  convenient  place  for  prefcrving 
the  fame  for  ufe  \  that  when  the  faid  mows  or  cocks  of  corn  are 
fo  in  condition,  and  fit  to  be  carried  in,  and  at  the  time  of  carry- 
ing off  the  fame  from  the  ground  where  the  fame  grew  and  wa$ 
reaped,  every  tenth  flieaf  thereof  is,  and  ought  to  be  fet  out,  as 
and  for  the  tithe  of  fuch  corn  ;  and  that  the  defendant  had  al* 
ways  ufed  the  faid  method  of  tithing  until  three  years  ago  }  that 
in  1753  he  made  ufe  of  fuch  like  method  of  fetting  out  thc  tithes 
of  his  wheat,and  ought  to  have  fo  done  as  to  his  barleys  but  that 
indead  of  fo  doing,  he  fet  out  no  tithes  at  all  thereof,  but  threw 
out  the  tenth  fheaf  as  foon  as  the  fame  was  reaped  and  bound 
into  fheaves,  and  left  the  fame  fingle  and  proftrate  on  thc  ground 
•where  the  fame  grew,  and  carried  away  the  remaining  nine  parts 
of  the  faid  flieaves  into  or  upon  other  parts  of  the  faid  tenement, 
and  there  made  and  put  the  fame  into  mows  or  cocks,and  fo  made 
them  up  into  ricks,  without  fetting  out  fuch  tithes  of  thc  fame; 
and  that  the  faid  fheaves  fo  thrown  and  left  fingle  on  the  ground 
were  fpoiled.  The  bill  therefore  prayed,  that  the  defendant  might 
account  for  the  full  value  of  all  fuch  tithes  of  corn  and  grain, 

and 
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and  great  and  predial  tithes,  as  he  had  not  duly  fet  out  and  Giieoi 
paid  ;  for  all  titheable  matters  held  and  occupied  by  him  .within  ^^""^ 
the  faid  parifh  and  reftory,  and  particularly  for  fuch  tithes  of 
corn  and  grain  as  arofeand  became  due  in,  upon,  or  out  of  the 
faid  teneix&ent  of  Tregitbo  in  1753 ;  that  all  future  tithes,  as  T^ell 
of  barley  as  of  all  other  corn  and  grain  growing  and  renewing 
in  and  upon  the  faid  tenement  of  Tregitbo  might  be  fet  out  in  the 
nfual  manner ;  that  the  defendant,  his  heirs  and  ai&gns,  and  all 
other  perfons  occupiers  of  the  faid  tenement,  might  fet  out  the 
fame  accordingly }  and  that  the  faid  method  of  fetting  out  tithes 
might  be  eftabliihed,  and  thq  plaintiff  quieted  in  the  receipt  and 
poflefflon  thereof. 

The  defendant  admitted,  that  the  plaintiff  was  feifed  in  fee, 
or  of  fome  eRate  of  inheritance,  of  the  impropriate  re£lory  of 
Manackan^  a^d  of  the  tithes  of  corn  s^nd  grain  ariiing  out  of 
Tregitbo^  excepting  as  in  the  bill  is  excepted  *,  and  faid,  that  he 
was  in  1753, and  had  been  for  thirty-nine  years  before,  feifed  in 
fee  of  the  faid  tenement  and  lands,  and  had  yearly,  faving  the 
three  lad  years,  corn  and  grain  growing  thereon,  which  he  had 
reaped  and  carried  off;  that  particularly  in  1753  ^^  ^^^  reaped 
fome  wheat ;  and  after  fairly  fetting  out  the  tithes  thereof,  partly 
in  parifh  mows,  and  partly  in  (hocks,  and  partly  as  the  fame  was 
bound  up  in  (heaves,  he  had  carried  the  fai^c  away  ^  that  he  had 
likewife  fairly  fet  out  the  tithes  of  his  barley,  by  throwing  out 
every  tenth  (heaf  thereof  after  phe  fame  was  reaped,  cut,  and 
bound  into  (heaves  }  and  denied  that  the  manner  infixed  on  by 
the  bill  was  the  true  and  legal  way  of  fetting  forth  the  tithes 
thereof  \  or  that  he  knew  of  any  particular  eftabli(hed  cuftom  of 
fetting  out  of  tithes  of  wheat,  barley,  oats,  or  other  corn 
or  grain  growing  within  the  faid  pari(h  ;  though  he  admitted^ 
that  he  bad  fet  out  part  of  his  tithes,  both  of  wheat  and  barley^ 
faving  the  tithe  of  barley  in  1752  and  1753,  in  that  manner. 

The  plaintiff  replied  ;  the  defendants  rejoined  ;  and  witneffes 
were  examined  on  both  fides  ;  and  upon  hearing  counfel  on 
both  fides,  the  Court  direfted  the  cuftom  to  be  tried  before  a 
fpecial  jury  ;  and  the  jury,  upon  fiill  evidence,  found  the  fol- 
lowing verdift,  VIZ.  "  that  the  ufual  and  accuftomed  manner  of 
«'  fetting  out  tithes  of  barley  and  other  com  growing  within  the 
««  tenement  ofTregitho  is,  for  the  fiarmer  or  occupier  of  the  lands 
««  to  cut  or  reap  the  faid  corn,  and  foon  after  to  bind  the  fame 
«*  into  (heaves,  and  then  to  put  and  make  up  the  (heaves  fo 
<«  bound  into  mows  or  cocks,  on  the  lands  where  the  fame  com 
««  grew,  to  remain  for  a  reafonable  time,  until  fuch  corn  (hall  be 
«  in  a  proper  plight  and  condition,  and  be  fit  to  be  carried  and 
«  put  into  the  barn,  or  other  convenient  place  for  preferving 
««  the  fame  for  ufe  ;  and  when  the  faid  mows  or  cocks  of  corn 
*'  are  fo  in  condition,  and  fit  to  be  carried  in,  and  at  the  time  of 
•'carrying  off  the  fame  from  the  ground  where  the  fame  grew 

««  and  ^ 
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Nicholas. 


CmtcoR       it  arid  was  reaped,  every  tenth  flieaf  thereof  is  and  ought  to  be 

.<»f*''^        i(  fet  out  as  and  for  the  tithe  of  fuch  corn." 

» 

The  caufc  now  came  on  for  further  direAIons  upon  the  equity 
refer ved  ;  and  upon  reading  the  decree  and  po/lea  j  and  hearing 
counfcl  for  the  plaintiff; 

The  Court  ordered  the  ufual  and  accuftomcd  manner  of 
fetting  out  the  tithes  of  barley  and  other  corn  growing  within  the 
tenement  of  Tregilhoy  as  found  by  the  verdift,  to  be  eftablifhed 
with  cofts  at  law  and  in  this  court  5  and  the  defendant  to  forth- 
with pay  one  pound,  ten  (hillings,  for  the  tithes  of  fix  acres  of 
barley  in  1753  growing  on  the  faid  tenement  5  and  to  account 
for  all  the  tithes  of  barley  and  other  com  and  grain  by  htm  had 
growing,  &c.  upon  the  faid  tenement  fince  1753,  with  fubfequent 
cofls  to  be  taxed,  with  the  other  cofts  at  law  and  in  equity. 


T«iif.  Ti«M»  Bronneval  againfi  Bower, 

31.  Gxo.  X* 

Dorfetjhire^  'jth  July  l^$^^ 

The  landhoWen  'TPHE  plaintiffs,  as  owners  and  occupiers  of  lands  within  the 
of  fyitfl  Parley,  A  parlfh  of  Weft  Parleyy  in  the  county  of  Dorfety  except  fuch 
in  D9rfttpife,  part  thereof  as  lies  within  the  tithing  oi  Leigh y  heretofore  called 
SndT^  ^  called  ^^^^fi^H  P^^^y  ^^  behalf  of  themfelves  and  the  other  owners 
Dudjbuty  Farm,  and  occupicrs  of  land  there,  filed  their  bill  againft  the  reftor  of 
in  the  hamlet  of  the  parifli,  fiating,  that  by  ancient  cuftom  in  the  parifh, 
t^g^f  ''"V^i^*  except  as  aforefaid,  every  owner  and  occupier  of  land  therein 
rda^mitehcow'  ^^^^P^^g  ^^  depafturing  one  or  more  milch  cows  thereon, 
id  fcr  every  an-  had  yearly  and  every  year,  on  the  feaft  of  Eafter,  or  fo  foon 
cicRt  garden  $  after  as  lawfully  demanded,  paid,  or  ought  to  have  paid,  to 
|d.  for  e^ery  tj^^  redlor,  or  to  his  leffee,  a  certain  modus  of  one  penny  for 
the  Icft^ouldcr  ^^^^7  ^lilch  COW  fo  kept  and  depafturcd  ;  and  that  fuch 
of  every  calf  fnodus  had  been,  and  ought  to  be,  received  by  the  rector  or  his 
killed  fortheufe  leffee  in  lieu  of  the  tithes  of  the  milk  of  fuch  cow  or  cows  rc» 
of  the  family  j  fpeftively.  The  bill  then  ftated,/that  by  the  like  ancient  cuftora 
and  ^  Id.  for  there  was  payable  as  aforefaid  onepennyfor  every  ancient  garden, 
the  thhes  ihere-  **^  lieu  of  the  tithes  of  the  fruits,  herbs,  and  garden  ftuff  yearly 
of  refpedivdy  j  arifing  therein  ;  one  penny,  commonly  called  /jeaih  fmokty  or 
but  they  pay  the  chimney  money ,  in  fatisfaftion  of  all  the  wood,  heath,  and  fuel  cut 

tithes  oT  fire-  jj^  ^Y\e  pariQi,  and  burnt  and  confumed  in  the  houfe  of  fuch 
wcod  in  kind.  .  u  tr  r  ir  j     •      i-         r  v 

occupier  ;  one  halfpenny  for  every  calf  weaned,  in  lieu  of  the 

tithe  of  fuch  calf ;  the  left  flioulder  of  every  calf  fallen  in  the 

faid  pariih,  and   killed  by  or  for  fuch  occupier  for  the  ufe  and 

fufienance  of  himfelf  and  family,  immediately  after  the  fame 

is  fo  killed>  in  lieu  of  the  tithes  of  fuch  calf ;  and  one  penny 

by  every  perfon  keeping  poultry,  in  lieu  of  the  tithe  of  eggs  j 

.that  the  faid  feveral  modufes  had  been  diily  paid  until  Micheulmas 

1752  y  and  that  thofe  which  became  due  to  him  fince  Eafter 

f  1753  had  been  tendered,  and  which  he  had  refufed  to  accept 

Th- 
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The  bill  therefore  prayed,  that  their  aged  and  infirm  witnefles    ^"^^^ ^** 
might  be  examined  and  inroUcd,  and  the  fcvcral  modufes  efta-       Bowti, 
bliflied. 

The  defendant  admitted,  that  the  plaintiffs  were  owners  and 
occupiers  of  land  in  the  pariih^  except  as  in  the  bill  is  mentioned  \ 
and,  denying  there  were  any  fuch  modujrs  in  the  pari(h  as  fct 
forth  in  the  bill,  infilled  on  taking  his  tithes  in  kind. 

The  plaintiflls  replied  \  the  defendant  rejoined ;  and  witnefiles 
were  examined  on  both  fides  ;  and  upon  hearing  counfel  \  and 
reading  the  proofs  ; 

The  Court  difmiiled  the  bill  as  to  the  modus  of  one  penny 
in  lieu  of  the  tithe  of  all  the  wood,  heath,  and  fuel^  cut  in  the 
pariih,  except  as  aforefaid,  and  burnt  and  confumed  in  the  houfc. 
of  every  occupier  therein,  with  cofts. 

But  as  to  the  feyeral  other  modufes^  the  Court  ordered  the 
validity  of  them  to  be  tried  by  a  fpecial  jury  $  and  on  the  trial, 
the  jury  found  a  verdiA  for  the  plaintifi^. 

The  Court  accordingly  ordered  the  faid  five  fevcral  cudoms 
or  cuftomary  payments,  and  every  of  them,  fo  found  by  the  jury 
aforefaid,  to  be  feverally  eftablifhed  and  confirmed  ;  and  the 
laid  defendant  to  obfcrve  the  fame,  and  yearly  and  every  year, 
from  time  to  time,  as  the  fame  ihall  refpeftively  become  due  and 
payable,  to  accept  the  faid  feveral  cuflomary  payments,  for  and  in 
lieu,  payment,  and  full  fatisfadtion  refpeftively  of  the  tithes  of 
milk  of  every  milch  cow  yearly  fied  and  depaftured  within  the 
faid  pariih  of  Weft  Parley^  except  fuch  part  thereof  as  lies  within 
the  tithing  of  Leighy  and  heretofore  called  Dudjbury  Farm  ; 
and  of  the  tithes  of  the  fruit,  herbs,  and  garden  fluff,  yearly 
arifing  or  increafing  in  every  ancient  garden  in  the  faid  parifli, 
except  as  aforefaid  ;  and  of  the  tithe  of  every  calf  fallen  in  the 
faid  pariih,  except  as  aforefaid,  killed  by  or  for  the  occupier  for 
the  ufe'and  fuftcnance  of  himfelf  and  family  5  and  of  the  tithe 
of  eggs  ;  and  that  the  faid  defendant  do  pay  to  the  plaintiffs 
their  coils  of  this  fuit,  and  alfo  their  coils  at  law,  to  be  taxed. 

T.  Parkbr. 
H.  Leggb. 
S.  S.  Smtthb. 

KiLLETT  againft  Burrow.  t«iii.  Tmh, 

31.  GSO.  %m 

Suffolk,  9th  July  1757. 

THE  reftor  of  Bradwell,  in  the  county  of  Suffolk,  claimed  all  The  redor  of 
great  and  fmall  tithes  yearly  arifing  in  the  pariih,  and  par-  Bradwili,     in 
ticularly  the  tithes  of  hay,  calves,  milk,  agiilment,  or  herbage  ^^^  *^  ®"'y 

a  year  in  lieu  ot  nil  tUhe»  wliatiocT^  ariiing  on  the  Marp  h^ndi  in  the  faid  pariOu 

for 
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'^'*'"^'"      for  barren  and  unprofitable  cattle  of  certain  lands  part  of  z 
■T:L      inarih. 

The  defendant  faid,  that  H.  Bendt/h  and  others  were  fdfed  of 
and  entitled  to  a  certain  parcel  qF  niarjb  ground  in  the  faid  parifli, 
containing  one  hundred  and  twenty  acres  ;  that  a  modus  of 
forty  {hillings  a-year  was  payable  by  the  occupiers  of  the  faid 
znarfh  to  the  reftor  or  his  Icflce,  on  the  fir  ft  day  of  Auguft  old 
ftile,  cominonly  called  Lammas^  or  fo  foon  after  as  demanded, 
in  lieu  of  all  tithes  whatfoever  annually  arifing,  renewing,  or 
increafing,  off,  from,  or  upon  the  faid  marfli  grounds  ;  that  in 
the  year  1754  he  occupied  about  fixteen  acres,  part  of  the  faid 
marfh  grounds,  as  tenant  at  will  to  the  faid  ff.  Bendijby  at  nine 
pounds  a-year,  until  the  twenty-fifth  of  December  in  the  faid 
year,  when  he  quitted  the  fame  :  and  he  fet  forth  the  number 
of  cattle  he  had  depaftured  thereon  ;  and  admitted,  that  as  it  had 
been  let  to  him  tithe  free,  he  had  not  fet  out  his  tithes  thereof; 
but  he  infifted,  that  the  owners  of  the  faid  marfh  lands  had  ten« 
dered  the  faid  forty  (hillings  to  the  plaintiff  in  lieu  of  the  tithes 
thereof;  and  that  he  bad  refufed  to  accept  of  the  fame  as  a 
modus  :  and  he  teqdered  him  the  fame  by  his  anfwer. 

The  plaintiff  replied  $  the  defendants  rejoined  ;  andwitncflc^ 
Were  examined  on  both  fides  ;  and  upon  hearing  counfel ;  and 
reading  the  proofs  in  the  caufe  ; 

The  Court  ordered  an  i&ue  to  try  the  modus  as  alledged  in 

the  anfwer. 

A  trial  was  accordingly  had,  and  a  verdi^  found  for  the  plain- 
tiff at  law  ;  and  upon  reading  the  decree  2ind fo^ea ;  and  hearing 
counfel  for  the  defendant ; 

The  Court  ordered  the  bill  to  be  difmiffed,  with  cofts  boUl 
at  law  and  in  equity. 


EasttrTiim       The  Bishop  of  Norwich  againft  Graikg£R« 

31.  do.  1. 

Torkjbire^  l^th  April  1758. 

TBe  impropria-  'TPHE  bill  ftatcd,  that  the  reftory  and  parfonage  of  JViitiy, 
tor  of  the  pari fli  1  with  the  chapels  of  Fjlh?gf  otherwife  Fylingdale^  Hawjker^ 
ch  ^ri« of  F^  Ugglebarnby,  AJkdale,  otherwife  EJkdale  Side,  AJlaby,  and  Dunfe^ 
\^^  ^Hamjiir,  ^^i  ^^  ^^^  couuty  of  Tork,  to  the  faid  reftory  and  parfonage 
Vgglebanby^  United,  with  all  and  fingular  the  tithes,  oblations,  obventions^ 
jlfidafe^  jijlaby^  fruits,  profits,  rights,  and  advantages  whatfoever  to  the  faid 
^^  ^rf^y  '"  reftory,  parfonage,  or  chapels  belonging,  formerly  appropriated 
tiikd  to"  *thc  ^°>  ^^^  P*^'  ^^  *^^  poffeffions  of  the  late  monaftery  or  abbey  of 
rtveittiefb  furt  of  Whitby^  veftcd,  upou  the  diffolution  of  monafteries,  in  Henry  tb§ 
all  filh  caught  in  Eighlh,  his  hcirs  and  fucceffors  ;  that  Henry  the  Eighth^  by  his 

Jloi'tn        Hoe/i*: 

Bay  by  the  fishermen  refiding  in  the  faid  parilh  and  chapclncs  \  the  tenth  part  of  all  filh  caiQght  io 
cobles ;  and  to  5)  ^r  mi,  on  the  value  of  all  fiih  fo  caught  and  fold,«citbcr  it  fea,  or  oni  olF  tlie 
faid  pariih. 

letter* 
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letters  patent  01^  6thcrwifc,  granted  the  faid  reftory,  with  the  tHtBtsnopor 
appurtenances,  to  the  then  Archbijhop  of  Tori  and  his  fucccflbrs ;  Norwich 
that  the  faid  reftory  and  tithes,  with  the  appurtenances,  were^  Agatn^ 
for  many  years,  held  by  fome  of  the  anceftors  of  Hugh  Cholmley 
on  leafe  from  the  Arehbj/hop  of  Torh  ior  twenty-one  years;  that 
the  faid  leafe  was,  from  time  to  time,  renewed,  until  H.  Cholmley^ 
theleflee,  negledled,  in  the  year  1741,  to  renew  the  fame ;  that 
thereupon  Launcelot^  then  Archbifjop  ofTorh^  by  Indenture  dated 
the  fecotid  of  iJoHember  1742,  dcmifed  the  fame  to  the  plaintiff^ 
who  was  archdeacon  of  Yorky  to  hold  to  him  and  his  executors, 
&c.  for  twenty  one  years,  at  a  yearly  rent  therein  mentioned  ; 
that  the  faid  H.  Choimley^s  leafe  expired  on  the  twelfth  of 
September  1748  ;  and  that  the  plaintiff  thereby  became  pofTefTed  * 
of  the  faid  redory,  and  all  the  tithes  and  profits  thereof  ;  that 
by  indenture  dated  the  twenty  ninth  of  July  1749,  the  then 
Archbijhop  of  Torly  upon  the  plaintiflfs  furrcnder  of  his  leafe, 
demifed  the  faid  rcftory,  &c.  to  the  plaintiff,  his  executors,  &c. 
to  hold  for  twenty-one  years,  fubjeft  to  the  rent  thcreia 
refcrved  ;  that  the  plahitifF  thereby  became  entitled  from  the 
twelfth  of  September  1748  to  all  the  tithes  arifing  therein,  or  to 
fome  fatisfadtion  in  lieu  thereof,  and  particularly  to  all  the  tithes 
yearly  arifing  from  and  out  of  all  manner  of  fifh  from  time  to  J 

time  during  the  time  aforefaid  caught  or  taken  by  any  pcrfon  or 
perfons  whomfoever  ufinjj  or  exerciflng  the  trade  or  bulinefs  of  ^ 

a  fifherman,  and  living  01*  refiding  within  the  faid  reftory,  cha-  ^ 

pelrics,  or  the  titheable  places  thereof  j  that  the  faid  rcftory  and 
chapelries  are  fituate  and  adjoining  to  the  sea  ;  that  there  is 
within  the  faid  reftory,  and  in  the  chapclry  of  Fyling^  a  place 
called  Rdin  Hoots  Bay^  in  the  town  of  which  the  defendants 
had,  for  many  years  pafl,  refided,  and  exercifed  the  trade  of 
fifhermen  ;  that  the  faid  bufinefs  had,  for  time  immemorial, 
been  carried  on  within  the  ifaid  rectory  with  certain  boats  called 
five  men  boats^  or  other  veflels,  and  with  certain  other  velTcls 
called  cobles  \  that  they,  and  all  fuch  perfons  exercifing  the  like  ' 

bufinefs,  had  immemorially,  until  the  faid  twelfth  of  September 
1748,  paid,  and,  according  to  ancient  ufage  or  cuflom  within  the 
faid  reAory,  ought  of  right  to  pay,  the  tithes  of  and  out  of  all 
fifh  by  them  caught,  had,  and  taken  at  fea,  to  the  re^or  or 
impropriator  of  W^hiiby^  or  his  Icflcc  or  leflees,  tenant  or  tenants, 
tithing-men  or  agents,  in  manner  following  (that  is  to  fay),  that 
fuch  fifhermen  had  from  time  to  time  delivered  and  paid  tithes 
of,  from,  and  out  of  all  fuch  fifh  which  they  had  from  time  to 
tiipe  caught  at  fea  in  their^t;«  men  boats  or  other  vefTels.  in  the 
fummer  feafon,  and  brought  to  and  landed  at  Robin  Hood's  Bay^ 
Whitby^  or  at  any  other  place  or  places  within  the  faid  rcftory 
and  chapelries,  or  the  precin£ls  or  titheable  places  thereof; 
that  in  the  tithing  thereof  the  fifherman  or  fifhermen  who  had 
caught  and  landed  fdch  fifh  as  aforefaid,  had  and  ought,  from 
time  to  time  for  time  immemorial,  and  according  to  ancient 

cuflom 
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Tnt^nnoFor  ctiftom  ufcd  and  obfcrvcd,  firft  to  tell  or  fet  out  twenty  of  the 

KoBwicH       ££jj  jjy  j^jj^  Q|.  them  fo  caught  or  landed  j  and  that  the  pcrfoa 

CiAi jictB.    ^^  pcrfons  who  had  from  time  to  time  been  feifed  or  poflefied  of 

the  faid  re^ory  and  tithes,  or  his  or  their  tenant  or  tenants, 

leflce  or  leflees,  or  fomc  perfon  by  him  or  them,  or  fome  of 

them,  employed  as  a  tithing-man  to  receive  and  colleft  fuch 

tithes,  had,  for  all  the  time  aforefaid,  ^nd  according  to  ancient 

.    tifage  and  cuftom^  chofen  and  taken  up,  and  of  right  ought  to 

chufe  and  take  up  one  of  the  fifh  fo  landed,  told,  and  fee  out  $ 

that  afterwards  the  fifherman  or  fifliermen  who  caught  and 

landed  fuch   iifh  ufed  and  ought  to  take  up  the  remaining 

nineteen  fi(h j  that   then  the  fiilierman  or  fifhermcn  begua 

again  to  tell  or  fet  out  twenty  more  of  the  faid  fi(h,  the  tithing* 

man  in  like  manner  to  chufe  and  take  up  one,  and  then  the 

fifherman  or  fifliermen  to  take  up  the  remaining  nineteen  ; 

and  fo  on  till  all  the  fi{h,fo  from  time  to  time  caught  and  landed 

by  fuch  fifliermen  as  aforefaid  refpeftively,  were  tithed.     The 

bill  further  ilated,  that  is  to  all  fiih  caught  and  taken  at  fea  by 

any  fifherman  or  fifhermen  living  or  refiding  within  the  faid 

TeStorjfScc,  which  they  had,  from  time  to  time,  fold  and  difpofed 

of  to  mariners  or  other  perfons  at  fea,  or  carried  to  any  other 

place  or  places  out  of  the  faid  re£tory  and  chapelries,  to  fell  or 

difpofe  of,  fuch  fifhermen  ought  to  have  paid  to  the  plaintiff 

as  they  had  from  time  to  time  for  time  immemorially  paid  to  all 

other  perfons  who  were  feifed  or  poffefTed  of  the  faid.reftory 

and  tithes,  &c,  twelvepence  out  of  every  twentv  fhillings  which 

thf  y  received  by  or  from  the  fale  of  all  fuch  fifh  fo  fold  or  difpofed 

of  by  them  at  fea,  or  in  any  other  place  or  places  out  of  the  faid 

re£lory  and  chapelries  as  aforefaid.    The  bill  further  flated,  that 

for  all  fifh  from  time  to  time  caught  and  taken  in  or  upon  thb 

.    6EA  by  any  fifherman,  &c.  in  any  cob/ey  and  landed  within  the 

faid  re^ory,  fuch  fifherman,  &c.  ought  to  pay  the  tithe  in  kind 

of  all  fuch   fifh  at  any  time  taken   in  any  coble  ;  that  the 

defendants,  before  and  fince  the  faid  twelfth  oi  September  17489 

lived  at  Robin  Hood^s  Bay,  or  within  fome  place  in  the  faid 

redtory,  and  had  long  before  and  fince  that  time   employed 

Jive  men  boats  and  other  veiTels  in  the  fummer  feafon,  and  had 

refpeAively  caught  and  taken  in  that  time  large  quantities  of  fifh 

of  all  forts,  and  of  great  value,  part  whereof  they  had  landed  at 

Robin  Hood's  Bays  ^^^  elfewbere  within  the  faid.reAory,  and 

had  difpofed  of  other  parts  to  perfons  at  fea,  and  at  Tarmwtb^ 

and  other  places  not  within  the  faid  redlory,  the  tithes  of  all 

which  the  plaintiff  became  entitled  to,  and  ought  to  have  been 

paid,  according  to  the  feveral  ancient  cufloms  and  ufage$of 

paying  tithes  of  fifh  before- mentioned  \  that  notwithftanding 

that,  and  the  many,  applications  made  to  the  defendants^y  the 

plaintiti's  agents  for  infpeding  their  fifh  to  afcertain  the  tithe 

thereof,  they  had  abfolutely  refiifed  to  fuffer  fuch  infpe^Uon, 

or  to  comply  with  fuch  ancient  immemorial  cnftoms^  and  fee 
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tip  fomc  pretended  compofitions  in  bar  of  the  fame  ;  but  that  TnBuBofof 

the  faid  pretended  compofitions  were  fraudulent,  and  injurious      Not  wick 

to  his  right.    The  bill  therefore  prayed,  that  the  defendants    G»AfrG»t. 

might    fet  forth  a  juft  accounjt  of  all  the  feveral  quantities, 

numbers,  and  forts  of  fi(h  which  they  had  from  time  to  time 

rcfpeftively  caught  and  taken  in  their  boats  or  other  veflels  iii 

the  fummer  feafon,  or  in  their  cobles  in   the  winter  feafon, 

and  landed  at  Robin  HooJs  Bay^  or  at  any  other  place  within  the 

faid  redtory,  iince  the  twelfth  of  September  1748,  and  the  values 

and  tithes  thereof  \  and  alfo  a  true  account  of  the  feveral  fums 

of  money  which  they,  or  any  of  them,  had,  from  time  to  time, 

fincc  the  time  aforefaid,  received  by  the  fale  of  the  herrings  and 

other  fifli  fold  by  them  at  Tarmcuthi  or  any  other  place  not 

within  the  faid  reftory ;  and  how  much  the  value  of  the  tithe 

amounted  to  j  and  in  what  manner  they  computed  the  fame  ; 

and  whether  any  fatisfadtion,  and  what,  had  been  made  to  the 

plaintiff  or  his  agents  for  the  fame  ;  or  any  and  what  part 

thereof;  and  that  proper  direftions  might  be  given  by  the 

court  for  the  payment  of  fuch  tithes  for  the  future. 

The  defendants  faid,  that  they  believed  that  the  reftory  of 
WHntby^  with  the  feveral  chapels,  and  all  the  tithes,  ql)lations, 
&c.  were  formerly  appropriated  to,  and  part  of  the  poffeflions  of 
the  late  diflblved  monaftery  or  abbey  of  Whitby  j  that  upon  the 
diifolution  thereof,  the  fame  became  vefted  in  Henry  the  Eighth, 
his  heirs  and  fucceflbrs,  who  might  grant  the  fame  to  the  then 
Arcbbijbop  of  Tork  and  his  fucceflbrs  ;  and  that  the  fame  had 
been  held  for  many  ycar3  by  the  Cholmley  family,  as  is  ftatcd  in 
the  bill ;  and  they  admitted,  that  the  plaintiff  was,  by  virtue  of  a 
leafe  dated  the  twelfth  of  September  1748,  well  entitled  to  the  faid 
reftory  and  tithes  ;  but  they  denied  that  he  was  particularly 
entitled  to  the  tithes  arifing  from  and  out  of  all  manner  of  fifh 
caught  or  taken  by  any  perfons  whomfoever  ufing  the  trade  or 
buiinefs  of  fifliermen,  and  refiding  within  the  faid  re6lory. 
They  alfo  admitted,  that  the  faid  reflory  and  chapelries  of  Filing 
and  DunJUy  were  fituate  near  the  sea  ;  that  the  town  of 
Robin  HootTs  Bay  was  within  the  fame;  that  moft  of  the 
defendants  lived  there,  and  for  many  years  pad  had  been 
employed  as  fifhermen  mfive  men  boats  and  cobles  ;  and  that  the 
trade  of  fiihing  had  been  carried  on  in  the  faid  bay  ;  but  whether. 
for  time  immemorial  they  knew  not  ;  but  they  denied  that  all 
fifliermen  refiding  in  the  faid  parifh  had  immemorially,  until 
the  twelfth  of  September  1748,  paid,  or  ought  to  pay  the  tithes 
of  all  fifli  by  them  caught  al  fea  to  the  reftor  or  imiyopriator  of 
the  faid  reftory,  as  in  the  bill  is  ailed ged.  They  faid,  that  within 
forty  years  laft  pait  the  defendants  and  certain  other  perfons 
had,  in  their  own  wrong,  fuffered  the  tithes  of  cod,  ling,  and 
hollibuts  to  be  taken  in  Filing  by  the  agents  of  if.  Cholmley^ 
the  lord  of  the  manor,  in  the  proportion  of  one  out  of  twenty; 
and  that  if  there  were  not  twenty,  then  no  tithe  fi£h  was  paid  ; 

and 
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Tvi  Brfvo^or  and  that|  except  of  cod,  ling,  and  holllbutSi  no  tithes  m  kind  of 
Norwich  any  fpecics  of  fifh  whatfocvcr  had  ever  been  paid  by  any  dfher- 
^i/^  ^  "*^^  refiding  in  the  faid  reftory.  They  alfo  denied^  that  there 
was  any  ancient  ufage  in  the  faid  reftory  to  pay  twelvepcnce  out 
of  every  twenty  Qiillings  to  the  leflfee  of  fuch  reclory  from  the 
fale  of  all  fiQi  caught  in  the  fummer  feaion,  and  fold  at  fei,  or  in 
any  other  place  out  of  the  faid  reftory.  But  they  admitted,  that 
they  had,  at  divers  times  withiiv  thirty  years  iaft  paft»  and  before 
the  tVirelfth  of  Septemhr  1 74ft,  fubmitted  to  pay  if.  Cholmley  three 
guineas  for  ^very  boat^  and  feven  fliillings  and  iixpence  for  every 
cobUy  yearly  ;  and  averred,  that  they  had  paid  the  fame  more 
out  of  apprehension  of  being  deprived  of  divers  liberties,  &c. 
which  they  enjoyed  in  Robin  Hood's  Say  under  him  and  his 
ahceftofs,  lords  of  the  manor  of  Filings  than  of  right.  They  alfo 
f^ld,  that  although  they  had  been  advifed  that  no  tithes  of  fifh 
could  be  demanded  of  common  right,  and  denied  the  plaintiff's 
right  thereto  fince  the  twelfth  of  September  1 748,  yet  for  peace's 
fake,  they  had  offered  his  agents  yearly  one  guinea  for  every 
ioatf  andifcvcn  fhillings  and  fixpence  for  every  cobU\  that 
the  plaintiff  had  refufed  the  faid  offer,  and  demanded  &x  guineas 
yearly,  and  feven  fhillings  and  fixpence  for  every  coble ;  but  that 
they  conceiving  the  faid  demand  to  be  very  unreafonable,  and  not 
being  able  to  afford  fo  large  a  fum,  they  had  refufed  to  comply 
with  his  demand ;  that  they  had,  notwithflanding,  permitted 
the  plaintiff^s  tithing- man  to  infpeft  their  boats  and  cobles, 
though  they  ^erc  advifed  and  convinced  that  no  perfon  had  1 
right  fo  to  do.  They  admitted,  that  they  had  not  paid  the 
plaintiff  any  tithe  for  their  fifh  caught ;  and  faid,  that  they  had 
kept  no  account  of  them,  except  what  they  commonly  called  a 
garth  angle  account,  which  was  by  notching  upon  a  fmall  pole 
'  whereon  a  hook  was  fixed  for  the  counting  of  fifh  by  fcores  ; 
but  that,  as  they  had  accounted  with*  their  men  every  week, 
the  garth  angle,  they  believed,  was  afterwards  deflroyed  ;  but  that 
they  had  fet  forth  an  account  of  the  number,  according  to  the 
befl  of  their  recollcftion. 

The  plaintiff  replied  ;  the  defendants  rejoined  ;  and  witneflcs 
were  examined  on  the  plaintifPs  behalf  only.  Upon  hearing 
counfel  for  the  plaintiff,  no  counfel  appearing  for  the  defead- 
ants  i  and  reading  an  affidavit  of  fervice  oifubpatna,  kfc.  \ 

The  Court  ordered  the  feveral  ancient  cufloms  and  ufages 
'  of  rendering  and  paying  the  tithes  of  fi(h  caught  and  taken  by 
£fhermen  living  or  refiding  at  RMn  HocuFs  Bay,  or  at  any  other 
place  or  places  within  the  reftory  of  WUtby,  or  the  tltheable 
places  thereof,  to  be  perpetuated  and  eflablifhed,  as  fet  forth  and 
demanded  by  the  bill ;  and  the  faid  defendants  to  refpeftively 
account  with  and  fatisfy  the  plaintiff  the  value  of  the  twentieth 
part  of  all  fuch  fifh  as  had  been  taken  and  caught  by  them, 
or  any  of  them,  in  their  five  men  boats  or  other  veffels  in  the 
fummer  fcafon^  and  landed  within  the  reftory  fince  the  twelfth 

of 
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of  Siptemher  1748,  accdrding  to  the  ?incicnt  ufagc  andvcuftonJi  Tii#«fimo# 

as  demanded  by  the  bill  j  and  alfo  to  account  in  li^c  manner  for      Ndk^'cit 

all  fuch  fum  and  funjs  of  money  received  by  them,  and  every  of    c«2wcia» 

them^  from  theiale  of  herrings  and  other  fi{h  caught. by  tltem  iit 

their  ^ve  men  boats  or  other  vefTels,  and  fold  or  difpofed  of  ;kt 

TTarmouthy  or  at  other  places  not  within  the  reflory^  and  make 

him  a  Tacisfaftion  for  the  tithes  thereof  (to  wit)*  at  the  rate  of 

twelvegencc  for  every  twenty  (hillings  or  pound  fo  receiyed  bjr 

them  from  the  fale  of  fuch  fi(h,  fince  the  faid  twelfth  of  Sipttm^ 

ber  .37481  according,  to   the    ancient   imnlemdtill  ufag.e  and 

tuflb.n  as  ftated  by  the  bill ;  arid  to  refpefilvely  dkcotint  for  the 

tithe  of  all  fuch  tithe  fifh  as  had  been  causht  and  taken  by  theni^ 

or  any  of  them,  in  their  cobles^  (ince  the  faid  twelfth  of  September 

1 748,  as  demanded  by  the  faid  bill  \  and  pay  the  plaintiflT  his 

cods  of  thi$  fuir;  to  be  taxed ;  the  decree  to  be  binding  upon  all 

the  defendants^  unlefs  caufe,  &c« 

On  thefirft  of  June  1758,  no  caiife  being  (hewn  by  the 
(^fendant§9  the  Court  prdered  the  decree  to  be  made  abfolUte  } 
iimd  the  deputy,  in  purfuance  thereof,  made  his  repdrt,  dated 
the  fourteenth  of  February  *759»  ^"^  ^^  ^c  attending  for  the 
defendants,  the  faid  decree  and  report^  no  exceptions  having 
been  taken  to  the  fame,  and  no  coiinfel  appearing  for  the 
defendants,  were,  on  the  twcilty-third  oi February  17595  ratificdt 
itkl  Confiriiied  with  coils. 

Parker,  ChkfBarbn, 

Smythe,  Bnron^ 

AbAMSi  Binrm. 


Tope  k^^ainji  Helyar^  KitA«rT«i« 

3i«  Geo.  %9 
Cornwall y  0.2d  February  X75J)« 

HpHE  reftor  of  Saint  Melyofi^  in  the  county  of  CornnValf,  The  rcGor  of 
*  claimed  the  tithes,  both  great  and  fmall,  of  a  farm  occupied  ^Jfj^"^^  ^^ 
bythe  defendant  and  her  late  brother  filice  1743,  called  tie  jj^j^    ^^     the 

Bartdn  cf  NeHuton,  in  the  faid  parifh..  great  and  (mail 

-  The  defendant  admitted  that  the  plaintiff  was  re£tor,  &c.  and  the  firnn  called 
entitled  to  the  tithes  of  the  reiiory ;  and  that  (he  and  her  brother  the    Ssrtim    ff 
had  occupied  the  faid  barton  or  farm  of  Newton  for  ten  years  ^^wfw^ 
jpaft  -,  but  faid,   that  the  faid  Sa^Un  of  Newton^  and  the  lands 
thereto  belonging,  had  been  parcel  of  the  pofleffions  of  the  priory 
of  Bodmin f  in  the  (aid  county  (being  one  of  the  greater  monaf- 
teries),at  the  time  of  the  diflblution  thereof,  itidj  at  the  time  of 
the   diffoliitiohj  were  held    and    enjoyed  by   the    prior   and 
convent  of  the  (aid  priory j  free  and  exempt  from  the  payment  of 
tithes  ;  that  by  the  (latutc  of  3 1.  Hen.  8.  the  fame  otight  ftill  to 
be  held  arid  enjoyed  free  and  exempt  from  the  payment  of  tithes 
In  the  fame  manner  as  the  faid  prior  and  convent  had  held  and 
Vol;  II,  N  a,  enjoyed 
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^  jo^«         enjored  the  fame  ;  that  no  tithes  had  ever  been  paid  for  the  laid 

«f4»^        farm  and  lands  j  and  therefore  (he  iniiHed,  that  the  faid  farm 

HxLTAB,      ^^^  exempted  from   the  payment  of  tithes,  and  the  plaintiff 

not  entitled  to  any  difcovery  of  the  titheable  matters  ariilng 

therefrom. 

The  plaintiff  replied  ;  the  defendant  rejoined  ;  and  witneflcs 
were    examined    on  both   iides  ;  and  upon    hearing  counfcl ; 
and  reading  the  depofitions  of  fevcral  witncfles  j  an  order  of  this 
court,  dated  the  twelfth  of  February  inOant,  to  prove  exhibits  ; 
an  indenture,  dated  the  eighth  of  Ocloher^  in  the  thirteenth  year 
of  ^ueen  Elizabeth^  between    TV,  Jenl'ms  and  Peter  Coryton  ; 
a  licence  or  grant  from  J,  Brefewood^  fubftitute  of  the  Bifhopof 
Exeter i  dated  the  twenty-third  of  0J7d?«^rr  1540,  to  P,  CorytiM 
and  his  wife  to  have  their  facraments  in  their  chapel  ;  a  terrier 
of  the  parfonage  and  glebe  lands  of  Sal /it  Alelyon^  dated   1 726  5 
another,  figned  by  the  minifVer,  oiRcers,  and  other  inhabitants 
of  the    parifh  ;  a  grant  from  Reynold  de  Ferrers  to  yohn^  the 
fon  of  Sarirrgod  do  Crenabyary  in  the  twenty-firft  year  of  King 
Edward  \    a   leafe,    dated  the  twenty- fourth  of  yune    1734, 
between  Sir  John  Coryton  and  the  plaintiff ;  two   indentures, 
one  dated  the  ninth  oijipril^  and  the  other  the  tenth,  in  the  fixth 
year  of  King  Charles y  between  Richard,  Lord  Roberts ^  and  fVilliem 
Rous  i  the  will    of  Thomas  Littleton,  dated  the  thirty-firft  of 
January,    in    the    twentieth    year   of    ^teen   Elizabeth  ,•  the 
vifitation  books  in  the  Heralds  Office  for  the  counties  of 
Cornwall,  Devon,  and    others  in    1513  and  1620  ;  a  map  of 
Cornwall ;  an  inrollment  of  a  grant  in  the  treafurer's  remem- 
brancer's office,  in  the  fecond  part  of  originals  of  the  firft  year 
of  Edward  the  Sixths  from  the  faid  king  to  Edward^  the  Dtiiecf 
Somer/et,  of  lands   in  Lanhidroch,  Newton,  Trefry^   Colyersfitd, 
Cofmadrake,   Trevane^    and  Kingwoodhall,  in   the  faid  county ; 
the  minifters    accounts  in  the  augmentation    office    for   the 
thirtieth  and  thirty- fird  years  of  King  Henry  the  Eighth  and  the 
fourth  year  of  Edward  the  Sixths  of  the  poflcffions  of  the  late 
diffolvcd  priory  of  Bodmin ;  a  commiffion  under  the  great 
SEAL  ;  an  inquifition  thereon  taken  in  the  fifteenth  year  of 
the  faid  King  Henry,  on  the  death  of  Richard  Coryton  ;  a  paper 
"WTiting,  purporting  to  be  a  true  copy  of  an  infcription  on  an 
ancient  monument  in  the  church   of  Saint  Melyon,  erefled  in 
memory  of  Peter   Coryton,  Efq.  ;    the  anfwers  ;  and  on  long 
debate  j 

TuK  Court  ordered  the  defendant  to  account  for  the  tithes  of 
the  faid  land?,  as  well  for  the  time  ihe  and  her  late  brother  had 
been  in  poflefiion  thereof  before  his  death, as  for  the  times  (he  bad 
been  in  poflcffion  thereof  Gncc  bis  death. 


Thomis 
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Thomas  a^mnjl  Price;  Triw.  tm«i* 

,  33.  GtoiJ. 

Glamor ganjhtrey  \2thjuly  I759» 

'T^HE  bill  ftated,  that  the  plaintiflF  was,  in  the  year  174a,  The  vicar  of 
■*•  lawfully  prcfentcd  to  the  vicarage  of  Cadoxton  near  Neathi  ^^^^^^i  «<•'• 
in  the  county  of  GAiiwrfrt/»,  and  was  entitled,  as  vicar  thereof,  to  ^^^^^'^fl^^^ 
all  the  vicarial  tithed  of  what  kind  foever,  arifing  in  the  parifh,  j^;^^  „,d  /^/. 
Or  to  fome  pecuniary  fatisfaAion  in  lieu  thereof,  and  particqlarly  lams  the  tithes 
to  the  tithe  of  the  toll  arifms  from  all  mills  therein  ;  that  the  o^  *  «"»^«^  ««« 
defendants  Price  znd  fFilliams  had,  from  thefirftof  May  1746^ 
occupied  certain  water  corn  griji  mills  in  thefaid  parifh,  either  in 
their  own  rights  or  as  tenants  to  other  perfons,  at  which  mills 
they  had  yearly  ground  great  quantities  of  cofn,  grain,  and  malt^ 
to  the  tithe  of  the  toll  of  which  corn  fo  ground  at  the  faid  mills 
he  was  legally  entitled  ;  that  he  had  accordingly  applied  to  the 
defendants  for  a  fatisfadlion  for  the  faid  tithes  ;  that  the 
defendants  pretended  that  there  had  been  an  ancient  mill  in  the 
pari/h  which  was  exempt  from  the  payment  of  tithes,  and  which 
through  length  of  time  had  decayed,  and  beeii  taken  down« 
and  new  mills  erefled  thereon  with  the  old  materials  $  and  that 
therefore  no  tithes  were  by  law  due  for  the  fame^  But 
he  infifted,  oil  the  contrary,,  that  the  mills  for  which  he  noi*^ 
demanded  tithes  had  been  erefled  on  a  part  of  the  parifh  wherd 
&o  ancient  mill  had  ever  {^ood,  for  that  they  were  ereAed  on  a 
new  channel  or  current  of  water,  which  had  been  diverted  from 
its  ancient  courfe  into  a  new  cut  made  for  fome  private  purpofes 
of  the  owner  of  the  foil  on  which  the  fame  was  made  ;  that  they 
alfo  pretended  that  there  were  no  mills  in  the  pariih  but  what 
were  exempt  from  the  payment  of  tithes  ;  hot  that^  on  the  con- 
trary, there  were  fcveral  ancient  mills  therein  which  did  pay 
tithes,  or  fome  recompence  in  lieu  thereof*  The  bill  therefore 
prayed,  that  the  plaintiff  might  have  a  difcovery  of  the  quantities 
of  corn  and  malt  ground  at  the  faid  mills  in  each  year  )  the  valud 
of  the  toll  and  mulfture  thereof ;  and  that  the  defendants  might 
be  decreed  to  come  to  a  jud  and  fair  account  for  (he  value  of 
the  faid  tithesi  and  pay  to  him  what  fhould  appear  to  be  juAiy 
due  qn  fuch  account.  ' 

The  defendaiit  W^////j/«/ admitted,  that  the  plaintiff  ifris  vicar  The  difcudant 
6{  the  pai-i(h,  and  entitled  to  all  fmall  and  vicarial  tithes  yearly  *^''^'^*"  ^»«» 
Jirifing  ihetein,  or  to  fdme  pectiniary  fatisfaaioft  in  lieu  thereof;  g*^/?^, '!nd'S' 
but  whether  he  was  entitled  to  the  tithe  of  the  toll  arifing  from  Canptcnl  wtn 
all  mills,  and  particularly  from  the  new-erefted  mill,  he  could  n6t  Wted  m  fte  of 
fay.  He  faid,  thdt  the  lordfhip  of  Cadoxton,  and  the  ftveral  Jjj*  **»«'*  •/ 
meffuagcs  and  lands  belonging  thereto,  together  with  the  rcftory  ^^^^'^  **^*' 

is  tiihc  frte  ;  that  en  a  brook  culkd  Clydach,  parcel  of  the  manor,  there  was  an  andent  mili  exempted 
from  tiiUes  j  tha'  the  defendant  Price  as  the  lefTee  Of  StanUy,  and  himfelf  as  \h\  ItflVe  of  Rie*  and 
ComfUn,  \ver«  pcfli(&:d  Of  the  faid  andtnf  mill  j  ar.d  that  ihcy  pulled  it  down,  and  with  fome  pan  of 
its  u»auruiU  trc^UU  an^iUr  mill  wn  tlte  Areain  U  Clydath  Sicok,  aad  on  Uadi  which  arc  parcel  of  the 
Tnanor.  •  ' 

N  n  a  and 
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TnoMAt  and  advowfonof  the  pariih-churchof  Ctf/6x/0»,hadbeen  ancicntlf 
^i'"'^  held  and  enjoyed- by,  and  were  part  of  the  poffcffions  of  the 
•  abbots  of  Neath  Ahbeyy  and  their  fucceflbrs,^as  lords  of  the 
manor  of  Cadoxton  near  Neath ;  that  the  faid  manor  or  iordOiip 
was  liow  vefted  in  H.  Stanley^  George  Rice,  and  H.  Compton  ;  that 
the  Earl  of  Brook  was  entitled  to  the  rcftory  and  advowfen  of 
the  parifh-chnrch,  and  to  fuch  tithes  as  belong  to  the  impro- 
priate reftor  thereof;  that  the  faid  G-  Rice  mh\s  own  right, 
the  defendant  M.  Price  as  leflTee  to  //.  Stanley^  and  this  defendant 
y.  Williams  as  leflee  to  i/.  Compton^  were  feifed  of  and  entitled 
to  the  rents  and  profits  of  the  feveral  mefliiages  and  lands  in 
the  pariih  of  Cadoxtotiy  wiiich  were  part  and  parcel  of  the  lord- 
ihip  of  Cadoxton  near  Neatly  and  were  parcel  of  the  poflTeflions  of 
the  faid  abbots  of  Neath  Abbey  and  their  fuccefTors  ;  that  on 
part  of  the  pofieifions  of  the  faid  abbots,  on  a  certain  brook 
Called  Ctydachi  in  the  faid  parifli,  there  was  an  ancient  mill,  whicb^ 
from  time  beyond  the  memory  of  mani  had  been  free,  quit,  and 
exempt  from  tithes  ;  that  the  defendant  M.  Pricey  as  l^^ee  of 
jfnne  Stanley^  vrhofe  eftate  therein  //.  Stanley  now  had,  and  Tl 
WiltiamSf  the  father  of  this  defendant,  who  was  then  th)5  leilee 
of  H.  Compton  and  G.  Rice^  being  poflelled  of  the  faid  ancient 
mllf  as  parcel  of  the  ef^ate  which  heretofore  belonged  to  the 
faid  abbey  of  Neath,  did,  in  the  year  1740,  pull  down  the  faid 
'imcient  mill,  and  with  fortie  part  of  the  materials  thereof  crcft 
and  build  another  mill  on  the  Aream  of  the  faid  brook,  and  oti 
lands  which  were  heretofore  part  of  the  poileffions  of  the  faid 
abbots,  and  which  for  time  immemorial  had  been  free  and 
cfutt  they  conti-  exempt  from  the  payment  of  tithe  \  that  the  defendant  Jif» 
fwcd  to  hold  tU  Price,  and  y.  IVilliami  the  father  of  this  defendant,  having 

A-'Z^h^  "^  ^^^'  ^"^^  ^^"^^  ^^^^*  '^'^  defendant  and  the  faid  owners  of  it 
Att  thereof 'lie*  P^^^^^^^^  ^^  Other  defendants  to  hold  the  faid  new  ercfted  mill 
cohUng  to  their  daring  feveral  years  as  tenants  to  them,  the  profits  of  which  wefe 
refpedhre  fluret  payable  in  ihares,  as  in  the  faid  anfwer  is  mentioned ;  that 
'**•'**"*  he  had  not  at  any  time  heretpfore  occupied  any  mills  what* 

foever  in  the  parifh,  fave   the  faid    mill ;  and   he  admitted, 

that  he  had  never  paid  the  plaint ilf  for  the  toll  arifing  there* 

from  for  any  timciince  he  became  pofleflcd  of  the  profits  thereof  $ 

'  ?*'  ^'  ^'u '"  ^"^  ^^  iniifted,  that  he,  as  leflee  of  the  eftate  of  H.  Compton^ 

^^k^  Ji  ^-    -^^^<»    *"<*.  -^-  -P^'^^>    are   landlords  of  the  faid  mill  5 

Oomptom  ;    and  ^^^  ^^^^  ^^  tithes  whatever  are  due  by  any  right,  ufage,  or 

/Vkt  as  Icifec  of  cuftom  within  the  parifh,  from   any  rents  paid  to  them  as 

f'"*'?*!  *r^flI2  landlords ;  and  thatthc  fame  fo  paid  to  them  ought  to  be  efteeracd 

n^tbtheoiher  ^  ^^  annual  expence  iflTuing  from  the  profits  of  the  mill  j 

dcfendami,  are  ^^^  ^^^^^  ^f  ^ny  tithe  is  due  from  the  faid  mill  to  the  plaintifi"^. 

to  be  confidered  it  is  due  from  the  miller  who  occupies  the  fame  as  a  perfonal 

VJ^  '*^*'^  ^*^^^  ^^^y*  ^°  ^^  Pa^^  ^"*  ^^  ^^^  °^^^  profits  made  by  the  miller 
?*™*  after  all  dcduftions   whatfoever -,  and   therefore. he ^was  nor, 

kd«ethe«fit«n'  ^  landlord,  obliged  to  fet  forth  the  corn,  grain,  or  malt  paid  or 
It  ovfht  to  be  paid  by  the  tnUkr  out  of  his  neatprefiti;  4Dd  nox  out  of  their  reot ; 

deiiTered 


DURING  THE  REIGN  OF  GEORGE  THE  SECOND*  54^ 

I 

delivered  by  the  feid  refpeftive  millers,  but  that  the  plaintiff      T«o*rAt 

Ihould  refort  for  fatisfiiAion  therein  to  the  refpe£kive  millers       ^^ 

VfYiO  were  the  occupiers  thereof.     He  forther  faid,  that  if  the 

ne»r  ere&d  mills  ihould,  notwithftandins  their  haying  been 

ered^ed  with  part  of  the  fame  materials,  and  on  the  ftreamof  th^ 

fame  brook  as  the  ancient  mill,  and  on  land  exempt  from  the 

payment  of  tithes,  be  fub)ed  and  liable  to  the  payment  of  tithes, 

yet  that  no  tithe  ought  to  be  paid  by  new  ereded  mills  untii  ^x^d^^wjnn^ 

fuch  lime  as  they  had  ixjikf  cleared  the  expcnce  of  building  the  |[**^'|2//''  Z 

facne  ;  and  that  the  iame^ithe,  if  any  was  due  thereon,  ihoold  ^(^cT    cbocof 

be  paid  as  a  perfonal  tithe  by  the  occupier  refident  in  the  pariih }  opght  cobe  p«i4 

and  he  averred,  that  he  had  never  reiided  there,  but  in  the  ««^1  H»  proflts 

town  of  Neath  \  and  that  he  was  in  no  other  manner  cpn-  *^*'*  cM*^  t|l« 

cerned  in  the  faid  mills  than  as  landlord  to  two  third  parts  creakaT 

thereof. 

The  defendant  M.  Price,  as  leflcc  to  the  other  third  part  of  Tte  d^cndant 

the  faid  mills,  put  in  the  like  anfwer,  except  that  he  further  faid  ^5**' ^  ^^ 

that  he  did  not  live  in  the  pariih  till  the  year  1753  5  and  that  ^^  „^,'^yj 

he  had  yearly  iince  that  time  paid  to  the  plaintiff  one  guinea,  hcdid  nocrcfide 

which  he  had  accepted  in  lieu  pf  all  his,  the  faid  defendant's,  vi«  in  thc|Mrilh,and 

carial  tithes  4n  the  faid  pariih  ;  and  infifted,  that  he  was  not  ^^^****V' 

liable  to  any  perfonal  tithe  whatever  ariiing  within  the  faid  pa-  ^j^^"  ^^'^^ 
rifh  antil  that  year,-  when  he  came  to  dwell  therein. 

The  other  defendants^  who  were  tenants  and  iervants  to  the  The  other  de» 
other  defendants,  put     in    the  like   anfwers  ;    and  iniiiledf  'endanu      fay, 
that  no  tithe  was  due  from  them  till  the  mills  had  fully  cleared  ^^'^  ***' 
all  charges  and  expences  laid  out  in  the  ereding   thereof; 
that  if  there  was  any  tithe  due  for  the  toll  of  the  faid  mills, 
it  was  either  to  be  ^^fteemed-  a  predial  tithe,  and  due  to  the 
impropriate  re£lor  of  the  pariih  of  Cadoxtcn^  or  elfe  a  peribo^al 
tithe,  $md  of  right  due  to  the  reAor  or  vicar  of  the  pariih  where 
the  defendants  inhabited  and  dwelt  during  thf  time  they  reoted 
^d  occupied  tlie  i^id  mills. 

The  plaintiff  replied  to  all  the  anfwers,  except  that  of  the  de-  The  cault 
fendant  W.  Thomas ;  the  defendants  rejoined  ;  and  witncffe*  ''^"^ 
were  examined  on  both  fides  ;  and  upon  hearing  counfel  \ 

The  defendant's  counfel  objeacd,  that  G.  Ricfy  one  of  ^he  The  ebieaios 
owners  of  the  mill,  was  not  a  party  before  the  court  in  thi^  tbat  O.  tor  is 
caufe  ;  but  on  hearing  the  plaintiff'^  cpuiifc][  thereupon,  the  ^  ^Inl^^  ^ 
Court  over-ruled  the  qbjedtion^ 

And   on  reading   th^  ^epofitions  taken   on  the  plaintiff's  necvkknot 
behalf;  and  the  anfwer  bt  the  defendant  WilRaa^i  ;md  on  n*^. 
debate  of  the  matter  \ 
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TiioMAt  The  Court  declared,  that  the  plaintiff  was  entitled  to  the 

'["¥  tithe  of  the  toll  of  the  faid  new  eredted  mill  in  the  nature  of  a 
The  Court  dc  pcrfonal  tithe  only,  that  is  to  fay <,  the  ^  tenth  part  ot  the  clear 
ciar«s  tilt  vicar  profits  anfing'from  corn,  grain,  and  malt  ground  in  the  faid 
entitled  10  the  mill,  ovcr  and  above  all  incident  charges ;  and  thereupon 
tenth  pirtot the  ORDERED  the  fcvcral  defendants  to  fevcrally  account  with  the 
peVflna?  tithed  *  plaintiff  for  the  tithe  of  the  profits  of  the  mill,  after  an 
Tii«  deicndants  aliourance  of  all  incident  charges,  and  pay  the  fame  to  the 
or<'iKd  to  ac  plaintiff,  with  his  cofts  of  fuit  to  be  taxed  ;  and  the  bill  to 
count  accoid-  ^^  difmiffed  as  againft  IT.  Thomas  the  fervant,  with  forty  (hiU 
Th'/  hui  diiin.f.  ^^"8*  cofts,  to  bc  paid  over  to  the  plaintiff  by  the  other  de- 
fed  a-   -,  anil  fcndants. 

thi:   delendanc  •  * 

fervant 

Exceptions  uk-       On  the  fifteenth  of  November  1 762,  the  defendant's  counfel 

en  10  tiw  rep'it    prayed  time  to  file  exceptions  to  the  report  ;  and  the  hearing 

fpd  ovtr  rukd.  jjpj|,g  adjourned,  the  dciFendants  filed  exceptions  accordingly  j 

^^l^^  ^^*  ^"^  °"  ^^^  twenty-fifth  ol November  1 762,  upon  hearing  counfel, 

^"*  •'  •  and  reading   the  decree,  report,  and   exceptions,  the  Court 

'  prder^d  the  exceptions  to  be  over-ruled ;  the  report  to  be  ratified 

and  confirmed  ;  and  the  defendants  to  pay  their  feveraV  (hares 

reported  due,  in  the  proportion  as  in  the  faid  report  is  men- 

tionedj  for  the  tithes  of  the  profits  of  the  faid  mill,  with  fubfe-* 

guent  cofts.  •     >  r 

Parker,  Chief  Baron^ 
Adams,  Baron. 


HiiAayTfts^  Dewdney  agafttjl  Bertib. 

33.  Gio.  2. 

pevottjbire^  1\Ji  February  if 60* 

The  ref^or  of  'TPHE  plaintifis,  as  owners  and  occupiers  of  lands  and  tenement^ 
KetiH,  in  p«vo«-  *  in  the  parifli  of  Kenrty  in  the  county  of  Devon,  filed  their  bil  j 
"^"h"  .^JJ'*'**^,  *o  eftablifii  a  modus  of  fourpence  a  cow 'yearly,  in  lieu  of  tithe 
mUk  in  llind.  *    niilk,  as  appeared  by  a  terrier  of  the  parfonage  houfe  of  the 

faid  reftory  and  the  glebes  and  dues  thereto  belonging,  entered 
in  the  principal  rcgiftry  pf  the  Bi/bap  of  Exeter ,  in  whofe  diocefe 
the  faid  parifii  is,  and  which  terrier  is  dated  1680,  and  figncd  by 
W.  Gould,  then  reftor,  by  the  bifliop's  command,  and  attefted  by 
G.  Harrifopf  the  churchwarden,  in  which  it  is  faid,  and  r&- 
furned  by  the  then  redor,  that  he  knows  of  no  cuflpm  in  the 
faid  pariih  but 'one  groat  for  the  niilk  pf  a  cow. 

The  reftoi*  denied  the  faid  modus^  and  infifted  on  the  tithes  of 
xpilk  ip  kind^ 

The  CJourt,  on  reading  the  terrier  in  the  bill  mentioned, 
direfted  an  iffue  to  try  the  m^dus* 

A  trial  was  accordingly  bad  ;  and  a  verdift  was  given  for  the 

i  fJcfendant  thaj  there  was  no  fuch  cuftom.     '"  '      ^ 

Tub 
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The  Court  ordered  the  bill  to  be  difmifled,  with  coftsboth     DiwDifir 
at  law  and  in  this  court.  '^"^"^^ 

BimTiK. 

The  Earl  of  Effingham  again/1  Turner.         '^oITgio"!'* 

Torhjlnre^  id  July  1760. 

'T*HE  plaintiff,  as  impropriator  of  Roiherham^  in  tlie  county  of  The  occupiers  of 
'■'     Torh^  claimed  all  manner  of  tithes,  both  great  aqd  fmall,  ^^^^   'yjf?   '^ 
yearly  ariiing  in  the   rcdlory,    except  certain  fmall  tithes  or  J^^^^^^orrlT  ^ 
cuftomary  payments  belonging  to  the  vicar,  as  fct  forth  in  the  and  out  of  the 
bill ;  and  ftated,  that  the  defendants  had  been,  for  feveral  years  ham:«ts         of 
laft  paft,  refpeftively  occupiers  of  land  lying  in  the  townihip  of  '^'^'-r^    .    «"«* 
Kimberivorthy  in  the  fald  parilh,  but  not  within  certain  diftrifts     'J^'  ^  ^)® 
in  the  faiJ  townfhips,  called  Thorpe  and  SchoieSfOv  either  of  them  ;  tktrawt  in  Ytrk^ 
that   in  the  year  17^5  they  had  growing  thereon  wheat,  rye, /hire,   are,    by 
barley,  oats,  peafc,  and  beans,  which  they  had  reaped  and  carried  cuftom,  to  fct 
away,  without  fetring  forth  the  tithes  thereof,  or  making  the  ^^^^^  ^^^ 
plaintiff  any  fatisfaftion. for  the  fame  5  that  by  an  ancient  cuftom  and   beans,  by 
in  the  townihip,  except  in  the  faid  diftri<^s  of  Thorpe  and  Scholes^  cvcrytcnth(hock 
every  occppicr  of  lands  in  the  faid  •townfliip,  except  as  afore-  o""  ^^K  ««^ 
faid,  having  any  fort  of  corn  arifing  therefrom,  ought  to  fet  ^^^j^n  ^^^ 
out  the  tithes  of   fuch  corn  by  every  tenth  ftiock   or  ftook,  flicavct, 
each  ftook  or  fliock  containing  ten  flieaves  ;  that  the  defencl- 
apts,  although  their  lands  did  not  lie  in  the  diftrict  of  Iharpe 
and  Scholes,  refufed  to  comply  therewith,  or  to  make  any  dil- 
covery  of  their  titheable  matters.     I'he  bill  therefore  prayed, 
that   they    might  be   decreed  to    account   with   the  plaint  ift* 
touching  the  feveral  matters  aforefaid,  and  pay  him  what  fliould 
appear  due  to  him  from  them  refpedively  on  the  balance  of  fuch 
account. 

The  defendants  admitted,  that  the  vicar  of  Rofherham  was 
entitled  to  fuch  cuftomary  payments  in  rcfpe£l  of  fmall  tithes, 
as  ftated  in  the  bill  ;  that  the  plaintiff  was  entitled  to  all  tithes 
yearly  arifing  in  the  feveral  townfhips  of  Rotherham  and 
Kimher*iuort Ay  except  fuch  tithes  as  the  Hud  vicar  was  entitled  to  j 
that  air  tithes  within  the  townfliip  of  Kirnherworthj  except 
certain  fmall  tithes  leafed  to  IV,  JViikin/on,  and  thofe  in  refpeft 
of  which  yearly  payments  had  been  made  to  the  vicar, 
had  been,  from  time  to  time,  colledled  or  received  by  the  . 
plaintiff*  until  the  year  1754  ;  that  they  were  occupiers  offeyeral 
lands  within  the  townihip  of  Kimherivcrth  and  parilh  o^  Rother^^ 
ham^  which  did  not  lie  within  either  of  the  hamlets  of  Thorpe  or 
Scholes  \  and  that  they  had,  before  the  year  1755,  g'"^^^  quan- 
tities'of  corn  and  other  grain  yearly  growing  thereon  ;  but  they 
iniifted,  that  on  reaping  the  fame  they  had  duly  fet  out  the  tithe 
thereof,  or  made  fatisfa^Slion  to  the  plaintiff  for  the  fame,  and 
therefore  had  kept  no  account  thereof ;.  that  they  had  fct  out 
;t^e  tithe  thereof  in  kind^  by  fetting  apart  every  tenth  iheaf  or 

N  n  4  reap 
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T«»  Iaex  «  ^^p  of  the  whole  thereof  for  the  tithe,  and  given  the  plaintiff 
SrrivoBAM*  no^fcc  jq  take  the  fame  away  ;  and  that  he  neglefting  (q  to  do, 
the  fame  cither  rotted^  or  was  ftolen  away  ;  that  the  icopropria- 
tor  of  the  parifh  had  conftantly,  or  inoft  commpnlyi  accepted  a 
compofition  at  foihe  certain  rate  ai^  acre  for  the  tithe  of  com 
growing  on  the  greateft  pa^t  of  the  lands  in  the  townfhip  of 
Kimierwortb  ^  that  there  Was  not,  as  they  knew  of,  any  ancient 
cuftom  that  the  occupiers  of  lands  in  the  townfhip  of  Ktmhrr' 
V^ortk^  and  not  within  MaflfrMgh,  ThorpeyZnA  Stcholesy  having  corq 
arifing  'from  thcir'^ands;'  fliould'fet  but  the  tithe  of  any  part 
thereof  by  every  tenth  (Kock,  fuch  (hock  containing  ten,  or  any 
other  number  of  l^eavcs,  or  otL^r  than  as  aforefaid  ;  and  they 
Infifted,  that  they  Were. not  obliged  to  fet  out  their  tithe  corn  in 
^ocks^  or  otherwise  than  in  fheaves  or  reaps. 

The  plaintiff  replied  J  the  defendants  rejoined  ;  andwitncffcs 
were  examined  on  b^oth  fides  ;  and  upon  hearing  couiifel ;  and 
reading  the  depofltions  of  feveral  witnefles  on  both  (Ides;  and 
all  the  defendants  by  their  counfel  declining  an  iflue  at  Uw  for 
the  trial  of  the  cuftom  allcdged  ;  ' *' 

'The  Court  ordered  the  defendants  to  account  for  their 
refpeftive  tithe's  of  wheat,  rye^  barley,  oats,  peafe,  and  beans, 
which  arofe  from  their  rcfpeftive  lands  within  thfc  townfhip  of 
Ktntbirworih  for  the  faid  year,  purfuant  and  according  to  the 
cuftom  ftated  and  fet  forth  in  the  bill,  with  cofts  of  this  fuit  to 
betaxed;      "    -    '  '    '^  '"•  '•         -••••-" 

T.  Parker. 

$.  S.  Smtthe. 

*klCH.  AOAMS. 


TftlK.    TfKM, 


The   rrAor  of 

Ch^trfieUf  in 
J>trijfljirty  hl« 
the  right  of  no- 
minating a  cu» 
rat«  tothe-cha. 
pel  of  Myamp^ 
#M,  in  the  aid 
paridk 


Georg?  againfi  Outrab^. 

a 

'Derb^irCf  ^tbjulj  1757. 

^H£  bill  ftated,  that  the  chapelry  of  J9r.0m//ow,  in  the  r^Qorj^ 
^  of  Chefierfteldy  in  the  county  of  Dfrhy^  being  vacant,  the 
flzmtiff  BrUfWon  vf2S,  on  the  twenty«eighth  of  Auguft  1752, 
nominated  thereto  by  the  plaintitf  G^or^/,  as  appropriator  of  the 
neftory  of  Chejierfieldy  as  he  had  a  right  to  do  ;  that  on  the  firft 
of  SepumhrXhtn  nekt  followipg  he  was  licenfed  by  the  B^i0p  tf 
Lucbfiild  and  Covent/y  ;  that  he  thereby  became  entitled  to  the 
feveral  tithes  and  modujis  in  the  bill  mentioned,  and  aUb  to  fome 
land,  together  With  a  xnanflon-houfe,  lying  and  being  within  the 
chapelry  \  and  that  the  premifes  had  been  immemorially  cBJoyed 
by  the  curates  of  the  faid  chapelry  ;  that  the  faid  curacy  having 
been  vacant  feveral  yeacs,  the  faid  bifhop  granted  the  fame  in 
fequeftration  to  one  Seth  Ellisy  now  deccafed ;  that  on  his  death, 
the  defendant  Srih  Ellis  his  fbn  got  into,  and  bad  ever  fince 
been  in  pofieffion  of  the  faid  manfton-houfe  wd  bodfi ;  that  he 
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PVTEAIf. 


and  the  other  defendants  had  ever  fince  taken  and  received  the  Gsotes 
tithes  ariiing  within  the  faid  chapelry,  and  converted  the  fame  n«^'^. 
to  their  own  n(e,  although  they  well  knew  that  the  faid  Bowman 
in  right  of  his  nominiitioni  or  the  iaid  George  as  reAor  of  the 
parifh»  was  entitled  thereto.  The  bill  therefore  prayed^  that 
the  defendants  might  account  with  and  fatisfy  the  plaintiffs^  or 
one  of  them,  for  the  rents  and  profits  of  the  manfion  houfei 
lands,  and  tithes,  taken  and  received  by  them  fince  the  death  of 
S//A  Ellu  the  father. 

The  defendants  Otitram^nd  Miidleton  faid,  that  the  chapel  of 
Brampim  was  a  very  ancient  building  ;  that  4t  was  parochial,  and 
time  out  of  mind  had  been  endowed  with  a  manfion-houfe. 

*  •  •  ■ 

glebe  lands,  and  tithes,  as  in  their  anfwer  mentioned }  that  the 
inhabitants  of  the  chapelry  were  well  entit!ed,on  every  vacancy  of 
the  curacy  of  the  chapelry,  by  the  voice  of  the  major  part  of 
fuch  of  the  inliabitants  as  fhould  aflemble  in  veftry  for  that  pur* 
pofe  to  nominate  and  appoint  fuch  perfon  as  they  (hall  think  fit 
to  perform  divine  fervice  and  preach  in  the  chapel ;  that  the 
inhabitants  are  obliged  to  keep,  and  time  out  of  nrind  had  kept 
the  chapel  and  chancel  thereof  in  repair  \  and  that  fuch  perfon 
fo  nominated  by  them,  being  Ucenfed  by  the  Bijbop  of  Litchjield 
tfnd  Coventry^  had  a  right  to  perform  divine  fervice,  and  was 
entitled  to  enjoy  the  maufion-houfe,  lands,  tithes,  and  modufes  in 
their  anfwer  mentioned  :  and  they  fet  forth  the  names  of  feveral 
perfons  who  had  been  accordingly  nominated  curates  there  ; 
the  times  pf  theif  nomination  ;  and  averred,  that  they  had 
enjoyed  the  mannon-houfe,  lands,  and  received  the  tithes  till  the 
time  of  their  refpeflivc  deaths  ;  that  on  the  death  of  $,  Ellis^ 
father  of  the  delcndant  £////,  the  defendant  was  nominated 
by  a  majority  of  the  inhabitants,  but  that  the  right  of  nomina- 
tion to  the  chapelry  having  been  fome  time  pail  in  difpute,  the 
blihop  refufed  to  licenfe  him  \  that  he  had  notwithAandlng 
enjoyed  the  manfion-houfe  and  lands,  and  received  fuch  of  the 
tithes  as  could  be  got  in  ^^  and  that  he  had  performed  diviiie 
fervice  in  the  chapel  until  he  wa3  prohibited  by  the  bifhop's 
monition  \  that  the  plaintifi**  George  did,  about  the  time  men- 
tioned in  the  bill,  nominate  Bo*ivman  to  be  curate  of  the  chapel, 
and  that  he  was  licenfed  by  the  hi  (hop  to  preach  in  his  diocefe  ; 
but  they  denied  that  Bowman  had,  by  virtue  thereof,  any  right 
to  the  houfe,  lands,  or  tithes,  he  not  being  duly  nominated  to 
the  chapelry  ;  for  th;it  the  deans  of  Lincoln  or  redlors  of  the 
parifh  never  had  any  right  to  nominate  a  curate  to  the  chapel : 
and  they  fet  forth  what  fums  of  money  they  had  received  in  lieu 
of  tithes,  and  what.titheable  matters  had  arifen  in  ttie  chapelry, 
and  acknowledged  that  they  had  refufed  to  account  for  the 
fame  with  the  plaintiff. 

The  defendant  S.  Ellis  faid  much  to  the  fame  purpofe  as  the 
other  defendants  \  and  averred^  that  on  the  death  of  his  father  he 
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GfOKes       ^35  jy]y  nominated  by  a  majority  of  the  inhabitants  to  the 
OuTiLAM.      curacy  ,•  and  iniifted  that  he  was  thereby  entitled  to  the  hoofe, 
landsy  and  tithes»  ahhough  not  licenfed  by  the  bilhop ;  and  that 
the  plaintiffs  had  no  right  thereto,  or  to  any  account  thereof. 

The  plaintiffs  replied  ;  the  defendants  rejoined  ;  but  be- 
fore any  further  proceedings  were  had,  the  plaintiff"  George  died, 
as  alfo  the  defendant  MiddUtoriy  whereby  the  proceedings  became 
abated  ;  btit  Bowman  and  the  other  two  defendants  examined 
their  witnefles  ;  and  the  caufe,  being  duly  revived  purfuant  to  an 
order  of  the  eleventh  oijum  laft,  came  on  to  be  heard  the  ninth 
of  July  IT  ST*  when,  upon  hearing  counfel  for  all  parties. 

The  Court  direftcd  an  iffue  to  try,  before  a  fpecial  jnnr, 
«*  Whether,  upon  the  vacancy  of  the  curacy  of  the  chapelry  of 
<*  BramptoTiy  by  death  or  otherwife,  the  reftor  of  Chejierfieldiox 
«'  the  time  being  hath  a  right  to  nominate  a  proper  perfon  to  be 
•*  curate  of  the  faid  chapel  r" 

On  the  fixth  of  December  1758,  upon  hearing  the  plaintiff's 
counfel  %  reading  the  pojiea  i  and/  h-earing  counfel  for  the 
defendant  \ 

The  Court  ordered  the  defendant  Ellis  to  deliver  up  to 
Bowman  or  his  afligns  the  houfe  and  glebe  lands,  with  their 
appurtenances,  belonging  to  th^  chapelry  of  Brampton^  and,  with 
the  defendant  Ouiram^  to  account  for  the  profits  they  had 
received  from  the  death  of  Elli/s  father,  and  alfo  for  the  value 
of  the  houfe  and  glebe  lands  during  the  faid  time  ^,the  deputy 
to  take  the  account,  and  to  make  reafonable  allowance  to  Ellis 
for  ferving  the  cure  ;  the  faid  defendants  to  be  examined 
touching  the  profits  they  or  cither  of  them  had  made  or 
received  of  the  chapelry,  houfe,  and  glebe  fincc  the  time  of 
putting  in  the  anfwer  ;  the  plaintiffs  to  pay  the  defendant  Grem 
his  colls  according  to  the  courfc  of  the  court,  and  to  have  ihcm 
repaid  by  Ellis  and  Ouiram,  who  art  alfo  to  pay  the  plaintifii 
their  cofls  at  law  and  in  equity. 
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ACTON. 

HE  manner  in  which  the  vicar  of 
^  Aaon/\n  Suffolk,  is  entitled  to  the 
fmall  liihes  of  the  parift),  Umfrt'uilit  v. 
HUkeringiilf  5* 


ADDERBURY. 

J,  The  vicar  of  Addirburj^  with  the  cha- 
pclric^of  BodiC9tty  Mi//fl«>  and  Bard- 
fordy  in  the  county  of  Oxford^  annexed, 
is  entitled  to  the  tithe  hay  on  the  lands 
called  tbt  Ten  Pound  Plot,  Pta/i  Porridgt 
Meadowi  tbi  Mill  MiodoWf  tbt  Moun^ 
Ward*i  Mtadowi  ibi  Lot  Mtadows^ 
Svtetuay  Mead^  and  H<i^g«J  Mead^ 
Svmeryille^   ff^ifit     '  ^63 

%  But  he  is  not  entitled  to  the  tithe  hay 
arifing  on  tbe  Dtmtfnt  Lands  belonging 
to  the  Bijhof  of  Wintbtfttr^  ^mtr*uiiii 
"J.  Wi/^  263- 

j.  The  vicar  of  Addtrhury  \\  entitled  to 
the  titles  of  Baktrs  Loys,  the  Hamgy^ 
hamt^  the  Ford^  tbi  Cb  */  MiadoiVt  tbi 
H/uns,  and  tbi  Ne^m  CM,  in  kii)d,  but 
only  to  a  certain  portion  of  the  tithe^ 
ari£ng  in  the  chapelry  of  Bardford, 
9om$fVtlU  V.  tFat/gn^    ''     "     47^  ••"> 


4.  The  vicar  of  Addtrhunf  is  entitled  to 
the  tithes  of  wool  and  lambs  arifing  ta 
the  hamlet  of  Addtrbwry  Eafi,  in  kind, 
Gmrdin^r  'v,  Coxy  473 

5.  But  it  is  «lledged  that  there  are  certain 
moduftt  payable  in  Addortu^y  Eaft  in 
lieu  of  the  tithes  oitbf  Lot  Meadowf,  of 
milk,  calves,  barren  cows«  garden  ftafi^ 
and  coItSy  Gardimtr  *v.  Cox,  474. 


AGISTMENT.    •• 

1.  ^teriy  Whether  agiflment  tithes  are 
due  for  'depailuring  cattle  qa  ilMb^le 
lands  where  there  is  no  herbage,  HM  a/. 
RyfilU  45 

2.  Agiftment  tithes  (hall  be  paid  for  cat« 
tie  fed  on  turnips,  Cnj^i  <tr.  Thtobmldu 

S» 

3.  A  cnftom  to  pay  fourpence  an  acre  for 
agiflment  tithes  of  land  when  the  faid 
land  is  depafturedj  i$  bad,  Bon/on  if. 
IVatktnit  57 

4.  No  agiilment  tithes  are  due  for  feed- 
ing cattle  on  a  common  belonging  to  a 
corporation,  for  which  rates  of  palturage 
are  coUed\ed  by  the  corporatiop,  UatUrm 
nvpod  '^^  Gibbon^  59 
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5.  No  agif^mfnt  tithes  arc  payable  for 
feeding  cattle  pn  aftcr-grafs,  the  tiihcs 
of  the  firft  crop  of  which  have  been 
paid,  UndirnjuoQii'v,  GMom^  rg 

6.  The  faw^  point,  jlyj  ^  Flovur^      78 

7.  If  a  farmer  take  in  Iheep  belonging  to 
another  perfon  to  agift  dqring  tEc  win. 

^  Xcr,  and  they  have  lambs,  the  vic^r  is 
not  entitled  to  the  tirties  of  thp  )ambs 
or  wool.  Smith  <u.Rwmlffi^  8g 

8.  The  owner  of  lauds  and  the  owner  of 
cattle  agiftcd  on  thofc  lands  cannot  be 
both  liable  to  pay  the  tithes  of  fuch 
agiftmcnt,  for  the  fame  duty  cannot 
arife  in  two  difFcrcnt  perfons  at  the 
<amc  tinie  ;  and  therefore  a  butcher 
who  carries  on  his  trad(5  in  one  p^rifh, 
but  lodges  and  boards  with  his  faiJier  in 
another  parifh,  and  occafionaMy  turns 
his  beafts  into  his  father's  land  until  it  is 
convenient  to  him  to  flaughtcr  them, 
and  paj's  his  father  for  their  feeding,  Js 
not  liable  to  the  parfon  for  the  tithes  of 
fuch  agiftmcnt,  Fijhtr 'v.  Lehman,  158 

5.  Tihcs  ihall  be  paid  for  the  agiftment 
91  cattle  fraudulently  driven  into  hmd 
not  liable  to  tithes,  hifks  v.  GW/,^, 

\o.  A  cuftom  that  the  landholders  (hi^l  be 
exempted  from  the  payment  of  agifl^ 
mtMi  tiihu  on  paying  alL^  9ther  tul^s 
vhatfoevcr,  is  had,  J^nu  v.  /).5j«V/, 

168 

11.  No  tithes  are  due  for  th^  agiftment  or 
depafturage  of  cattle  tipon  flubblc 
grounds  or  fnc  pafture,  for  which 
tithes  of  the  reTpeatYe  crops  hayic  be. 
tw  been  paid,  f^m^Jtijn  y,  ZU  Cr.fs, 

J89 

12,  A  cuftom  not  to  pay  tithes  for  after, 
pafture  is  good,  Brinikt^  a/.  EJmunds, 

15.  Tithes  (hall  be  paid  for  agiftin^  cat. 
tie  on  turnips,  though  fowcd  on  lands 
from  which  corn  had  been  reaped  and 
tithed  in  the  fame  year,  ^voynfm  ^. 
^'^^y^  320 

14.  A  ojftom  that  perfons  holding  arable 
and  pafture  lands  in  any  pariAin  a  par- 
ticalar  hundred,  (hall  not  pay  agiftment 
tithes  for  barren  cattle  k^  or.  the  pafture 


lands  in  the  pari(h,  is  illegal  and  rofdi. 

I  j:.  Agiftment  tithes  are  not 'payable  for 
(hcep  depaftaoed  on    ftubble  land  or* 
after  graft,  Chapmm^  ^.  K^tp,       f  424 

16.  No  tithes  are  payable  for  the  agift- 
ment of  cattle  fed  and  killed  for  the  afe 
of  the  owner,    Ro6i»/hn  ir.  Tiuiftail, 

488 

AGREEMENT. 
?.  In  what  jpafe  a  parol  agreement  for 
three  years,  ibat  the  farmer  (hail  retain 
his  tithes  during  th^t  tinae,  is  good, 
Keddington  <v .  jSftam/oM,  ^^ 

2,  An  agreement  between  a  parfon  and  his 
parifliioners  that  theyifljall  retain  their 
tithes  in  confidcraiion  of  their  exonc- 
rating  him  from  the  payment  of  the 
poor's  rate,  is  good,  RiyBui  <o.  R^gen, 

^.  An  agreement  or  compofition  between 
a  parfon  and  his  parilhioners  refpcfting 
corn  and  hops,  may  be  determined  by 
Jhc  parfon's  giving  notice,  at  any  time 
b<^fore  the  corn  is  renpcd  or  the  hops 
arc  picked,  that  4ie  wiU  take  ha  tithe« 
in  kiad,  Rejnell^^  Roger j,         75  ^^., 

4«  Sedq»4ere^  For  a  notice  about  ^ree 
weeks  before  the  hop  harvefl  feemsto 
have  been  |ield  infufficient,  RetweJ^^ 

5-  A  reaor  IS  bound  by  an  agrcerocai 

,  made  by  his  prcdeceflbr  to  ukc  a  com- 

pofiaon  m  hcu  of  tithes,  until  he  Mves 

due  notice  10  take  his  tithes  in  find. 

Rnlph^.S^md/4i*d,  ,0^* 

^.  An  agreement  made  by  a  landlord  that 
his  tenant  ftiall  hoid  the  demifed  p^  • 
mifes  ti  die  free,  dws  not  exonerate  the 
ttnant  from    the  payment  of  tithes, 
WtQmtrt  %f.  Batched,  ,q5 

A  L  D  B  U  R  Y. 
The  reaor  of  AldBnrv,  in  Hirtfcrdfiin,  is 
not  entitled  to  the  pthes  of  hndj 
f^rk,  but  the  fame  belongs,  in  kind,  to 
^e  impropriators  of  the  leAorics  of 
Trtngwidmggtnton,  in  the  faid  county, 

ALDINGHAM^ 
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ALDINGHAM. 

!•  The  reftor  diAldinfh  ^m,  in  lattajhim 
S5  entitled  to  the  tithes  of  hemp,  flaxt 
and  hay«  growed    in   the  hamlets  of 

Cleaflor^  and  DtMdrgjif  in  kind^  Tuliie 
•u.  Kiher^  208 

s*  The  pretended  coftom  in  this  parifh, 
that  t1}c  pwners  of  ancient  lands  and 
tenements  (hall,  once  in  two  years,  at 
the  requeft  of  the  parfon,draw  aload  of 
turf  and  peat  to  the  parfonag-*-houfe, 
in  lieu  of  the  tithes  of  hemp,  flaXy  and 
iuy»  is  voidi  7«/aV  <v«  Kitmer^         209 

A  L  D  H  A  M. 

The  rcftor  of  AMam,  in  Si'ffelA,  is  enti- 
tled to  all  the  wood  growing  in  a  piece 
of  woodland  containing  one.  acre  and  a 
half,  iying  to  the  eal  of  Sm^ffhro^k 
W99dj  in  l:ea  of  the  tithes  of  wood  felled 
on  amtithi  grounds,  in  the  faid  pariiht 
S^gofur  V,  Headf  26 

ALDSTONE. 

The  lay  impropriators  of  Aidfl^mj  ia 
Cumberland^  are  only  mettled  Co  fo4ir. 
pence  a-year  for  Hiilhou/$  Temimni  ;  to 
eigfatpence  a-year  for  BaiJes  PartH  ;  and 
to  eightpence  a-year  for  Fa'thiH  F^^m, 
at  the  fea((  of  6V.  Murun^  in  lieu  of  the 

.  tithes  of  all  corn,  grain,  and  hay,  grow- 
iflg  00  the  (aid  farms,  SuphgHjon  v, 

A  LS  T  O  N  F  I  K  L  D. 

The  impropriator  of  the  parifii  of  Alfltim 

Jieldi  in  Siofferdjhney  ts  entitled  to  the 

tithes  arifing  in   the  manor  of  0*vef 

BikJIdntf  othe^wife   called    U^ptt  Eik- 

fione^  in   the  faid  patifl&»  HAt^ut  m^ 

Salt,  468 

ALTON. 

•f he  vicar  of  A'ton,  in  Hampjhin,  with 
the  chapelries  of  l/gltlt^it,  Btnftiad^ 
and  Ktn(Jly  annexed,  is  entitled  to  all 
the  titties  thereof  in  kind,  except  the 
tithes  of  apples,  lambs,  wool»  millsj  and 
pannage  in  Btnjlead  and  KtngJUji  Sniub 
-V.  tiui^int^  ^g 

ALVINGTON. 

Sii  WoOLLAlTOlf. 


APPLES  AND  PIEARS. 

I.  A  modm  of  eightpence  a  hogdiead  of 
cydef  and  perry,  in  lieu  of  the  tithes  of 
apples  and  pears,  is  gpod>  Rcwi  v,  ihft 
Bijb9fi  ^  Ext^it^  lyi 

ft.  A  fifdus  of  one  penny  for  the  titlieeof 

all  hoard  applies  of  every  tencnent  gt- 
thcred  in  the  parifh,  in  lien  of  the  cicho 
thereof,  is  good,  i?94vr  a;.  th4  Bijbop  ef 
Exefer,  IJ7 

3.  A  cullom  CO  pay  a  hoki  htn  tm  Su 
Thomas's  Day^  m  Itcu  of  the  tithes  of 
apple?,  honey,  and  hearth  wood,  bgood« 
Burjhm  IK  Sptmttr^  j^i 

4.  A  ca(lom  that  the  orchard  owner  fiui!! 
careftilly  gather,  prcierve,  meafure,  and 
tell  out  the  tithes  of  his  apples  and  pean* 
except  fuch  as  af e  «(jxi'  in  his  family, 
and  that  in  recompencebe  ihallrbefteFd 
from  the  tithes  of  fnch  afples  and  pears, 
is  bad,  Ptarjt  *v,  Uail,  ^57 

ARKILGARTHDALE. 

The  iaapropriacor  of  Athilg^rthdal^  in 
Yorkjbirc^  is  entitled  to  the  rithea  df afl 
itich  Ittkd  wi  dug  in  the  parifh  as  will 
not  go  through  an  inch  riadte  as  it  falls 
from  the  pick  ;  hot  alt  the  ore  ai  will 
go  througii  fuch  riddle  is  tithe  free* 
Lof/daU  w.  BuihwrJI^  joa 

ASH. 

The  leAor  of  Afly,  near  Stampfori  unA 
Ctmpjty,  in  Sugidky  is  eomled  io  the 
ereat  and  fmaH  tithes  of  thi  Paf'k  Umdi 
m  kind,  and  to  certain  imdm/es  in  fie« 
of  the  tithes  of  cows,  €aivts»  fiiewoed, 
gardenflft  orchards,  pigs»  nfli  fede* 
Bijhopv*  BrabaMf  ^^ 

A  S  T  S  U  R  Y. 
The  reftor  0f  AfiiHiry,  in  CU*fikrt,  is  enti- 
tled to  the  tithes-  of  the  townihip  cf 
OdrUt  in  kind,  Egtrfu  ^\  Joikp^    2ft 

ASTON  FLAMVILLK. 

The  lands  called  thi  Nnm  Imtkfwrtt^  in  the 
V  pariHi  of  Afton  FUm*uilU,  in  the  county 
oiLihcJffr^  pay  tithea  in  .kind  to  the 
re<f^or  ;  but  tkt  OU  UcUiuru  pay  th« 
following  mod^fu,  %fixi  tii  Gro^it^ 
fiXtc*en  (hillings ;  the  Town  Clo/i,  eight 
IhiUiogs;  ih§   Gsttrwi   CU/tf    eight 

3  fliillings  \ 
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ihilUngs ;  thi  Day  Hdu/k  C/o/i,  two 
ihillings ;  ihe  Pa  ksy  nineteen  ftilllings ; 
the  Great  MickU  Huh  one  {hilling  and 
fourpcnce  ;  tbt  Ltttii  Mi  (kit  HlU 
twelve  (hillincs  ;  and  the  Do'ue  Hcufe 
Ci'J'^  one  (hilling  ;  in  all  four  pounds, 
ten  (hillings,  at  Eafter  yearly,  Laabmh 

AUCKLAND. 

Zu  Ba&dgate. 


^ 


B. 


BANGOR. 

The  rcftor  of  Ba^ij^o^^  in  F.'infjhirey  \% 
entitled  to  the  tithes  of  herbage  for  de- 
pailuring  (heep  fed  for  the  butcher,  and 
barren  and  unprofrtable  cattle  on  the 
lands  called  the  Dole  Bangor^  the  Nunttf* 
the  Tyro^l,   and  tti  Bryuax  D^n^ 

i68 


CUtr, 


grijg  J9ntt  'V*  Da^ih 


pari(h  of  Bar/ei&rettghf  la  Dtfhffitirt^ 
pays  a  moJut  of  eight  pound»  on  tJtvf. 

Lad^  Day  to  the  rcftor  of  BirJthorAugif 

in  lieu  of  the  tithes  thereof,    Coci  <t^« 
Turmr,  317 

•BARNACLE. 

The  manor  of  Bamack^  in  IVarwckfljire^ 
is  tithe  free,  HuKfon  v.  FuUingt     255 

BARREN    LAND. 

1.  Tithes  (hall  be  paid  of  com  and  other 
grain  produced  by  lands  foppofed  to 
have  been   barren,  D^a/om  *v.  Nortn, 

46 

2.  The  lands  which  lie  in  the  marlhes  of 
the  parifh  of  Ho'htAth.  in  Lmcoimjhrrtf 
and  which  were  rendered  xnanurable  by 
embankment  in  the  year  16 16)  are  not 
fuch  barren  lands  as  are  exempted  from 
tithes  for  feven  years  by  the  ftatate 
2.  &  3*  Edw.  6*  C.  15.  f.  2.  Hamktm  iv 
fMheriHgham^  184 


B  A  R  D  N  E  Y. 

2.  The  bi(hop  o^ Lincoln ,  as  impropriator 
of  Bartimty^  in  Linc9lnfi,rf^  x%  entitled 
to  the  tithes  of  the  parifh  in  kind, 
except! ne  only  the  tiemtfnt  lands  of  the 
manor  ot  Bardnfy,  ^he  Biflnp  •/  Lin- 
toln  *u,  Ellis,  193 

a.  The  lands  compo(tng  the  feveral  farms 
called  Loiwfitldf  Sbahholmey  tiig^h  Shttp 
h*affy  and  £001^  Sheep  Leaje^  in  the  pa- 
rifh of  Bmrdnejy  were  formerly  parcel  of 
th€  pofleffions  of  the  abbey  of  Bardnty^ 
but  they  arc  not  tithe  free,  Tbt  Bfjhop 
rf  Lincoln  *v,  Ellis',  1 93 

B  A  R  K  W  A  Y. 

The  impropriator  of  Barizvayf  in  Herf* 

/crajbiref  is  entitled  to  the  titles  of  der- 

tain  lands  lying  in  the  open  fields  of 

the  parifh,  and  formerly  pare  of  Rcy^ 

fion  Htatby  Jimsimgfu.  Let  its,  47  S 

BARLEBOROUOH. 

The  eftatc  formerly  called  Langftrd  Par  if 
but -now  called  Park  H^lLaaJsj  in  the 


BARTON    BLOUNT. 

The  le&ox  o^ Barton  Blonnt,  in  Derfy^ire'9 
is  entitled  to  the  tithes  of  the  parilh  in 
kind,  although  it  was  ftated  that  he 
enjoys  land  called  tbe  Par/om't  Mead, 
and  feveral  bca^  g^affss  in  the  parifh « 
in  lieu  of  tithesj  Birch  *v.  Stom,    %v> 

BARTONS   CHANTRY. 

Tbe  lands  which  were  formerly  parcel  of 
the  pofleffions  of  Barton's  Cbanirj,  (!<• 
tuate  in  the  parifh  of  St.  Peter^  in  the 
town  of  Bnekingbam,  are  tithe  fieej 
Rogers  'v*  Symdry,  99 

BEDFORD    LEVEL. 

Landsi  though  extraparochial,  drained  bf 
means  of  the  Bid/brd  Levi  ^  said  rdtaidered 
produdive,  pay  tithes  to  the  king  or  his 
grantee^,  Sba'w  «.  Styles,  4 

BEDMINSTER, 

The  vicar  of  Bedm-nffir  is  only  entitled  to 
foorpence  a  cow  in  lieu  of  tiihe  milki 
and  to  fix  (hillings  and  eightpence  in 
lieu  of  every  tithe  calf,  Cibb*  <u,  Ge^d- 

muni  346 

1  •  SEES- 
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BEES. 

!•  A  cuflom  to  pay  twopence  for  every 
hive  or  butt  of  bees  burnt  or  broke  up 
in  the  pari{b»  in  lieu  of  the  tithes  of 
honey  and  wax,  is  good,  G.uid  v. 
Piaretf  235 

s«  A  cuftom .  to  pay  a  haki  hen  on  Sf* 
Thomas's  D  j^,  in  lieu  of  the  tithes  of 
honey,  hearth  woodland  apples^  is  goody 
BurJUm  y.  Sptmur^  381 

B  I  R  S  T  A  L  L. 

The  manor  of  i?/>^tf/',  in  Torkjhht^h  not 
a  diftind  parifli,  but  part  of  the  parifh 
oi  Sifffiinf^^  in  Torkfinrty  and  though  for- 
merly parcel  of  the  pofTcflions  of  the 
diiTolved  abbey  of  St»  Martin  Albe- 
marit^  Is  not  tithe  free,  Holmt  v.  DrUk' 
rmvp  422 

B  I  R  T  L  E  Y. 

The   impropriator   of  the    chapclry    of 
Birrleff  in  NcrthumhtlanJ^  is  entitled 
to  the  com  tithes  of  Siett  Farm,  Bttnm- 
hope  Farm^  tiin^haugh  Farm,  and  Calf 
Clo/t^  in  kind,  Rad  v.  OUvn,       j^^i 

BISHOPS    LIDDIARD. 

The  vicar  of  Bijbcps  Uddiard,  in  Somtr. 
ffi/hire^  is  entitled  to  the  tithes  of  hay 
made  from  natural  or  artificial  gralTes 
arifing  not  on'y  in  BattU  Mtadvw^  Broad 
Mead^  Common  Mtod^  Small  M:ad^ 
Sawndtrs  Mtad^  and  Fardtn^i  Mtadoiv^ 
but  in  the  reft  of  the  pariih,  Gtale  <v. 
friattr,  203 

BLAKESLEY. 

The  vicar  of  Blahjlij,  in  Northampton/hint 
is  entitled  to  the  fmall  tithes  of  Kirfy 
Fitlds  und  Ntw  CI2A  ia  kind,  Fltubir 

BLETHVAUGH. 

The  re ftor  of  Bhthvaugh,  in  Radnofjhirt^ 

is  onlyenrirlcd  to  a  modus  often  poundi 

a-ycar  in  lieu  of  the  tithes  arifmg  on 

Monattghtofs  Farm,   Mir/dith  <v.   Blajh^ 


B  O  D  E  N  H  A  M. 

The  vicar  of  Bodenbam^  in  Htnfordjhiri^ 
is  entitled  to  fmall  tithes  in  kind, 
hath  way  1;.  Edwards,  x^g 

BONCHURCH, 

The  tithes  of  L9vte9mht  Farm,  in  the  pi^ 
.  ri(h  of  B§9church,  in  Hampjbirf,  be- 
long,  as  a  portion  of  tithes  in  gr9fs^  to 
tlic  grantee  of  the  crown  of  the  manor 
of  Uveiomhif  and  not  to  the  redor  of 
Bonchurch,  Dowms  v.  Mcorm'aftt     ^38 

BONDGATE. 

The  manner  in  which  the  impropriator  of 
the  townfliip  of  ^flt^jr^//,  m  the  parlfh 
of  duckiand,  in  the  county  of  Durham, 
ftiall  receive  the  tithes  thereof,  Bow/fr 
«.  Hedg/on,  ,^5 

BOSTON. 

The  demefne  lands  of  the  manor  of  i^^^*, 
in  the  parlfh  ofHanwoli,  in  MiddUltx, 
though  formerly  parcel  of  the  poflfeffions 
of  the  priory  of  ^/.  HeUn^^  pay  tithes, 
both  great  and  fmall,  to  the  reftor  of 
Hanwellf  Roger/on  v.  CUtboroi,  % 

BOWER    CHALK. 
The  rc6^or  of  Botjutr  Chalk,  in  mitjhirt, 
is  entitled  to  the  tithes  of  iVoitdb%uf€ 
Farm,  ShwttUworth  *v.  Gold,  gj 

BRADWELL, 
The  rcaor  of  Bradwdl,  in  Suffolk,  is  on- 
ly entitled  to  forty  Ihillings  a-ycar  in 
lieu  of  all  tithes  whatfoever  arifing  on 
tbi  Marjb  Lands  in  the  faid  pari(h, 

Ktlhtt  <V.  Burrow,  rog 

BRAIL  SFORD. 

The  pretended  cuftom  in  the  parifh  of 
Brailsford,  in  Dirhyjhire,  that  the  inha. 
bitants  of  any  parilh  in  the  hundred  of 
jfpt>l(trfe  occupying  lands  in  tillage, 
and  pafture  lands,   (hall  pay  no  tithes 

•  for  depafturing  barren  cattle  on  theif 
pafture  lands,  is  illegal  and  void,  Boui^ 
bit  <v.  OJlortki,  1 50 

BRAMPTON. 

SiO    Cl{BSTRtFIB7.D. 

BRAMSHOTT. 
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B  H  A.M  $  H  O  T  T. 

The  Tt^or  of  BramjBotf,  in  Hampjbirff  is 
entitled  to  hit  tithed  in  kind,  RitAwo^ 

«  R  A  U  N  T  b  N. 

Tlie  yicar  oi  Braumi§n,  in  Dtnnnjhirty  Ib 
cntidtd  to  the  foiatl  tithes  of /^r  Barton^ 
c(  StdmrntonC^Mrr^  of  the  Beravgh  CU/g; 
of  apples,  cyder>  cows,  calYCS,  See,  but 
nor  to  the  tithes  of  labbits  fold  oat  of 
the  warxen  called  Br^mntom  Bwtr§wes^  or 
of  fi(h  fold  from  a  private  pond  ;  nor  is 
he  enthled  to  aity  fee  for  breaking  the 
ground  in  the  chancel  of  the  chdrch  for 
the  pnrpofes  of  buriaU  Gngorj  v.  Luu 
trtU^.  114 

FRAYBROOK. 

i.  ^The  rc&or  of  Bray  brooks  in  Northamf^ 
fijhirt^  decs  not  cnjo/  the  lands  called 
tbi  Dwii,  in  lieu  of  the  tithe  hay  ariiing 
oa  thi  Commm  Fiddi  of  the  patt(h> 
R^dg9  nr.  CbapmaWt  4zy 

2«  S«me  point  again  det^mined^  Chapman 
<»•  Sfencfft  449 

BRENTFORD. 

Z«  The  chapel  of  Ne*w  Brtntfwrd^  in  AfiV* 
Mtftx^  is  annexed  to  the  re^ory  olHan- 
nietf^  Ragir/on  n/.  CUthtrot^  a 

3.  The  parilh  oOFfJi  Brtntfird  is  a  diftind 
pariflij  and  has  a  church  of  its  own; 
but  it  feems  as  if  the  iniall  tithes- of 
lands  lying  therein  were  due  to  the 
tt€LQt  of  HMMtviJ/f  Rcgirjin  a/.  Clhht" 

BRICK  SWORTH. 

The  prebendary  of  ^rilr^/^r/i&y  in  Nor^ 
thampunjhirty  is  only  entitled  to  four- 
pence  a  yard  land,  in  lieu  of  tithe  hay, 
excepting  oii  the  eftate  called  IP'oolFtub 
Farm,  UitdirbiU*v.  Sfnggf  361 

B  R  O  A  D  C  L  I  S  T. 

2»  The  pari(k  xABfoaaelft^  in  Di'vonfinret 
is  divided  into  three  paru,  of  which 
the  impropriator  is  entitled  to  the  tithes 
of  two,  and  the  vicar  of  one^each  chang- 
ing a  part  every  year>  Rejnail  v*  Witis^ 

»44 


%.  Cyderf  hoarded  applesi  milch  cowsi  ancl 
heifers, ,  calves^  ^rden  ftuff,  except 
cab^bages  and  turnips,  firewood^  colts» 
bees^and  poultry,  excepting,  geefe,  jMiy 
certain  m^dufis  it,  Vihx  of  tithes  in  kind^ 
Rijnail  tf.  WUU,  244' 

3.  The  fdppofed  cuftom  in  this  parifhf 
that  the  formers  (hall  ted,  and  wincf- 
xow,  and  grafs  cock;  the  firft  math  of 
grafs,  in  Hco  of  tithe  hay  of  the  afcer- 
Hiath,  does  not  exift«  Rtymll  'z;.  WtUt^ 

4.  The  tithes  of  v^heat,  barlef  >  oats,  beansj 
peaie,  and  fnth  like  gtain.  arc  payable 
in  kind;  R^naU  tf,  WuU^  ^    24^ 

SROCKWORTH. 

The  roefTuage  and  landi  called  Ahhoti'i 
Wooay  or  Brochworth  Purk  i  2l  meadow 
called  Mamfmwei  \  i  clofe  called  Thp^ 
pttts  ;  and  the  Ozcta  d  which  adjoins 
Tripp€tf*s  Cto/i,  in  the  p^rifh  of  Br§ck» 
*w9fihy  in  Ghuce/lirjki' ty  are  tithe  free; 
and  the  cIo(e  called  the  LiUjs,  fituatcd 
in  the  fame  pafi(h>  pays  a  midat  of  tbre6 
(hillings  a-year  in  heu  of  frAall  titfics/ 
Laurmct  'v.  iTHUis,  tyS 

B  R  O  M  L  R  Y. 

The  impropriator  of  Brcmlty  S/.  Lnmard^si 
in  MtdaUJix,  is  entitled  to  the  tithes  of 
Nunmfy  FiiUy  Fy€  Fkldj  Baft  Mmrjt^ 
and  the  whole  pariih,  in  kind^  Bsmjtn 
'0.  fFaihaSf  56 

BROUGHTON    GIFFORD. 

The  rcftor  of  Broughita  Gifford,  in  W/r- 
Jbirty  is  entitled  to  the  tithes  of  Huiudt 
Land  and  MiubePt  Mead^  Huh  'o* 
Gcaidingt  165 

BUCKINGHAM. 

< 

The  meadows  and  dofes  called  La£a 
Miadc^y  Braidbufyt  Ciaje,  Gftj  Fttld^ 
Condktt  Cio/ey  ana  a  meadow  belonging 
to  it,  within  the  town  and  boron^^  of 
Buikingham^  are  tithe  free,  as  having 
been  formerly  parcel  of  the  podeffiona 
of 'Bario$*i  Cha»&yf  Rcgen  a/.  Syadty. 

BULKINGTON. 
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BULKINGTON. 

t*  The  governors  of  Johnjlont  SihooU  in 
Oakham,  in  Warwick/hire^  are  impro- 
priators of  the  re^flory  of  Ewking/i^y  in 
the  iaid  county,  and  entitled  to  the 
tithes  of  Hiil  C/o/e,  Hiti  Cloje  Meaiiow, 
and  Far  Lawm^  in  the  hamlet  of  IVifton^ 
jirmjiiad  *v.  Perkins,  24. 

2.  Rot  quterci  Whether  they  have  a  right' 
of  way  from,  the  faid  clofcs  through  xhc 
"yard  of  Perkins  farm  to  their  tithe 


2.  A  butcher  who  buys  a  field  of  tumip* 
for  the  purpofe  of  fattening  his  cattle 
upon  is  not  liable  to  pay  the  tithesroC 
fuch  turnips,  Kirjbann  ^v  IJUh         ^l^ 

B  Y  A  L,  L    F  EN, 

Sit  DOWNHAM. 


barn  in  Su'kingtotif 


^S 


BULLOCK. 

A  cnftom  that  if  any  bullock  (hall  be  fold 
after  it  is  a  year  old,  the  owner  (ball 
pay  to  the  parfon  of  the  parilh  a  penny 
a-year  for  every  year  fuch  bullock; 
when  fold,  is  above  one- year  old,  in  lieu 
of  the  tithes  of  fuch  bullock,  is  good, 
tiar/t  V.  Hall^.  456 

BURIAL. 

Su  CHu&ca. 

•  . 

BURTON. 

There  is  a  pcn(ion  of  three  pounds  a-year 
payable  by  the  reetors  of  Notth  Bw^ton, 
in  Y^rkjbirt^  to  the  crown  or  its  gran- 
tees, Ttmpeji  *v,  barker ^  j6o 

BURY. 

The  corporation  of  Bury  St,  Edmunds,  in 
SuJ'oL^y  as  lay  impropriators  of  the 
parifh  of  St  Mary  and  the  parilh  of 
i/.  7«M''vin  the  town  of  Bunf^  is  cntii- 
tlcd  to  the  fmall.titbes  of  OlAbail  Farm 
in  kind,  although  the  faid  farm  was 
formerly  parcel  pf  the  .poficflions  of  the 
nionaftcry  of  Bury^  and  had  never  paid 
any  tithes,  Tbt  Ctrporaiiom  cf  Bury 'v\ 
E'vans,  385 

B  U  T<:  HER. 

i.  A  butcher  who  carries  on  Mr  trade  in 
one  parilh,  but  lodges  and  boards  with 
his  father  in  another,  and  occaliunally 
tarns  his  beaft^  into  his  father's  lands, 
and  pays  him  for  the  feeding  thereof,  is 
QOt  liable  to  pay  a^if^ment  tithes  for  the 
lame  to  the  parlon  of  the  pariOi  in 
which  his  father  lives,  Fiptr  v.  Lta* 


C. 

C  A  D  O  X  T  O  N.  ^ 

The  vicar  of  Cadoxton,  near  Neath,  111 
Glamarganfohe;  is  entitled  tp  a  tenth 
part  of  the  clear  profits  ariiing  from  the 
riew  water  corn  mills  ereded  on  Cljdeittk 
Brotik,  Thomas  fv  Price f  f^f 

% 

X 

CALVES. 

i.  A  cuftom  to  pay  for  every  calf  calve<i 
in  the  pari(h  one  halfpenny  on  the  fVe^ 
9iffiay  bifire  Eofier  Sunday,  as  a  mo  ins  in 
lieu  of  the  tithe  of  fuch  calf«  is  good^ 
BrintkU'wv.  Edmunds,  -^14 

a.  A  cudom  to  pay  fix  (hillings  and^ eight- ^ 
pence  fore^ery  tenth  calfy  without  fay« 
ing  what  i^  to  be  pdd  wh€re  there  are 
nos  ten  calves,  is  bad,  Gibbs  i/»  Goed* 
man,    .  34/ 

3.  A  cuftom  to  pay  one  calf  in  cverjr 
feven  ;  the  (houlder  of  each  calf  under 
feven  that  is  killed,;  and  no  more, 
unlefs  there  are  feventeen  calvea,  isgood^ 
Salmon  'V.  Rakt,  34^ 

C  A  N  t  L  E  Y. 

The  re6lor  of  C^ntley  and  Scuthiv£tod,  ia 
^'o'folk,  is  not  entitled  to  the  tithes  of 
faggots  and  billets  made  of  the  topwooa 
of  timber  treesi    fiorden  if.  Knr^t^ 

.    C  A  R  E  B  Y.  r 

X.  The  rcftor  of  Carebfy  in  Unalnjhin. 
is  entitled  to  the  tithes  of  the  hamlets  of 
Curebv,  Urt/e  Bytbam,  Jxvnfy,  and  of 
the  clofes  called  Bermr's  C'e/e,  Har» 
ringtens  Cio/e,  and  th$  Long  Cle/i,  Hat* 
ihtr  *v»  Haicbtr^  168 

O  a  »•       > 
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^  Tlif  b^^s  called  Cr0/9  Wlbf  Marjh 
tUld,  Cold  Oak^  and  IVelfwtt  FieUs, 
^  not  held  and  enjoyed  by  the  re^or 
of  Carely  in  lieu  of  the  tithes  of  the 
nanor  of  Carely ^  Hatcbir  v.  tbg  Bijhep 
rf  Lincoln.  ti2 

CARROTS. 

The  tithes  of  carrots  and  other  roots  fown 
in  the  fields  belong  to  the  redtorj 
Niwton  V.  BitJi  35 

CASTLE    EATON. 

Thfc  leftor  of  CaftU  Eaton,  in  WiUJhire. 
decreed  to  take  his  tithes  in  kind,  the 
defendant  having  ftated  feveral  modufa^ 
bot  DcyleAed  to  afeertain  the  time 
nrheo  ^kj  were  payable,  Goddard  w. 

CASTLE  FoRD. 

The  Itftor  of  Caftlefwrd,  iti  fprkfiire,  is 
entitled  to  the  tithes  both  of  the  firft 
aad  feeond  crop  of  cicn/tr  hay  made  on 
farr  Carr  Clefif  although  there  is  « 
»0^jof  one  (hilling  a-y ear  payable  for 
all  lands  when  ofed  as  meadow,  in  lieu 
of  ail  manner  of  tithe  hay,  Summr  v, 

CATTLE. 

t.  Cattle  bred  for  the  plough  or  pail  pay 
no  titheSy  Hatbw^y  «i;.  Edwards,     1 7S 

1.  See  alfo  Penria  v.  Dngardf  192 

CHAL  FIELD. 

The  itftof  of  Cbajfieldj  in  Wihjhire,  is 
entitled  to  the  tithes  of  Grtat  Chalfitld 
Farmf  Liwis  v.  Gcldingp  i  J  2 

CHARCOAL. 
Xbareoal  ihall  pay  tithesy  Jwdeu  <u.jyen^ 
Jufu,  145 

CHEEKLEY. 

I.  The  redlor  of  Chttkliy,  in  Staff^rdfinre, 
is  pnly  entitled  to  %modui  of  three  (hil- 
lings and  fourpence  for  BiMin's  Mea* 
daw.  Further  J^htu  Field,  Nttier  Johns 
fidfd,^  tht  CM^ltry^  and  the  Brirken 
CJofit  in  lieu  of  the.  tithei  thtseofy 
ih^lts  V.  JFalker.  k2Z 


m 

t.  But  for  lands  not  ploughed*  hut  depaf- 
tured  with  cattle  by  perfons  not  tnlia^ 

'  biting  the  parifh,  the  reAor  claims  two 
(hillings  in  the  pound  yearly  on  the 
talue  of  the  lands,  Rhodes  f.Jf^aJhir, 

GHESHAM    LEICESTER. 

The  impropriator  of  the  parfonage  of 
Chrjham  Leuejfer,  in  Buddngham^re, 
is  bound  to  pay  five  quarters  of  wheat 
yearly  to  tlie  chaplain  of  Ifnfim^ed 
Latimer,  in  the  faid  count}%  Bunsugh 
V*  H^hichcotet  299 

CHESTERFIELD. 

The  reflor  of  Cbefterfield,  in  Derhjfiire, 
has  the  right  of  nominating  a  curate  to 
thechapcl  of  j?rtf/v//0^r,  in  the  faid  pa- 
ri&9  George  a;.  Outran,  522 

CHICKENS. 

&V  PoVLTaT* 

I 

CHILD    OKEFORD* 
See  OcEFonn.. 

C  H  I  L  H  A  M. 

The  \\cikXQiCbiih4m,  in  Kimt,  is  entitled 
to  the  tithes  of  the  pafturage  of  calves, 
•ad  to  the  tithes  of  pigs^^wax,  hops,  and 
milk,  but  net  of  hop-polesj  Bmti  «. 
Sp-akUng^  ^ 

C  H  I  P  S  T  E  A  D. 

t.  The  manner  of  fetting  out  the  tithctsf 
wheat  in  the  parilh  of  Chif/fe/id^  in 
Surry,  is  by  the  Jheafi  and  not  by  the 
fifock.  Lamb  *u*  Tstttr/all,  419 

2.  The  re^or  of  Chiphead  \%  entitled  to 
the  tithes  of  apples,  pigs,  peafej  wood, 
garden  ftuflf,  calves,  kmwr  milk,  and 
wool*   in  kind,    Lamb  <v.  TattnfalU 

4*9 

C  H  I  R  T  O  N. 

The  vicar  of  C^>/««.  in  mhjbir$,  is  en- 
titled  to  the  tithes  of  hay  anting  mhia 
the  hamlet  of  Connock,  in  the  (aid  pariffa, 
excepting  on  the  thfee  meadows  called 
the  Rumings^  thf  Proebold  MnuStw^  and 
Btwhy  Mead,  the  tithe  hay  of  which 

beloogf 
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^lotagl  to  Hit  unproprutor  cfChiripfr, 
Pitra  <v.  fTammr,  261 

CHISHULL    MAGNA. 

The  vicar  of  Cbijhtdl  Magna,  in  Efe:^,  is 
entitled  to  the  tithes  of  hay,  all  the 
finall  tithes,  and  to  four  quarters  of 
wheat,  fouf  quarters  of  barley,  four 
quarters  of  oats,  and  forty  (hillings 
jnparly  fronl  the  impropriator  of  the  pa- 
riih  :  and  the  faid  quantities  of  grata 
aikd  forty  (hillings  are  a  charge  upon  the 
inheriunce  of  the  rcftory,  and  the  ar- 
tears  thereof  payable  by  the  ownen^ 
Sma  v.  Cook,  415 

CHURCH. 

i«  An  obligation  to  repair  the  chancel  of 
the  church  does  not  exempt  the  partv 
from  the  payment  of  tithes  in  kinci> 

3.  A  vicar  is  not,  of  common  right,  enti- 
tled to  a  fee  for  breaking  the  ground  in 
the  cbunctl  of  the  church  for  the  pur- 
poies  of  burial,  Gngoryv,  Lat/rell,  114 

3.  Nor  for  the  breaking;  of  the  ground  fot 
the  burial  of  the  inhabitants  either  in 
the  church  or  church-yard,  Fra/iklyn  v. 
Sf.Cro/s,  1S6,  189 

4.  In  what  cafe  a  vicar  (hall  be  entitled 
to  fmall  tithes>  although  he  was  never 
tndowtdf  Fox  ^v,  Baru^eil,  538 

5.  The  impropriator  of  the  churchy  and 
not  the  vicar  or  ordinary  of  the  diocefe^ 
is  entitled  to  dig  np  the  foil  of  the 
chaMu/f  to  make  graves,  and  to  licence 
the  internaent  of  the  dead  therein ;  but 
this  right  mult  be  exercifed  fo  as  not  to 
prevent  or  incommode  the  celebration 
of  divine  worfhiip,  CouJJmaker  1/,  the 
B^of  of  London,  ^59 

CLEVEDON. 

The  vicar  of  C/evedoM,  in  Zomerfetjbire^ 
is  entitled  to  fmali  tithes  in  kind. 
Walker  *u,  Tktton,  347 

C  L  O  V  E  L  L  Y. 

The  icAor  of  Clovelly,  in  Devonflfire,  is 
entitled  to  one  ftiUixig  in  every  twenty 
ftiiHings  value  of  Bem/itrs  .brought  into 
CioviLj  Kiy^  by  the  filhcrmch  of  the 


pari(hi  firll  dedn6(ing  the  forced  tetf^ 
or  feventh  part  of  the  herrings  fo 
brought  itty /iff*// <v.  C/r^rri/fAif      285 

CLOVER. 

X.  Clover  feed  pays  at  a   fmall  tithe, 
WJli$  V,  Payne,  382 

2*  CloVer  grafs  pays  tithes  for  both  the 
firft  and  fecond  crops,  WMjn  v.  HeU 

h^^  494- 

COLTS. 
^ee  Ho&sBS. 

COMPOSITION. 
Sie  AoaBByiNT — Melksham. 

COMPTON   GREENFIELD. 

The  red^or  of  Compton  GreinfitU,  in  G/»v 
ctfierjbirey  is  entitled  to  the  tithe  hay  of 
Rudgey  Ground  and  FUtt  Meadow  in 
kind,  Rainftorf  'O*  Dyer,  273 

C  O  N  N  O  C  K. 

The  tithes  of  hay  of  the  hamlet  of  Con* 
noek  belong  to  the  vicar  of  Chirton,  in 
Hiltjbire,  Peira  *v.  Warnner^        261 

C  O.R  N. 

X.  Com  growed  on  lands  fuppofed  barren 
ihall  pay  tithes,  Dodfin  <v.  Norton,    46 

a 

2.  The  parfon  is  entitled  to  the  loofe  com 
which  may  lie  at  the  bottom  of  the 
tithe  cock  of  oom   Ihid,  47 

3.  A  cuftom  to  pay  four  (hillings  an  acre 
for  land  when  lowed  with  fummer  corn, 
and  five  (hillings  an  acre  when  fowed 
with  wimer  corn,  in  lieu  of  tithes  in 
kind,  is  bad,  Ben/on  1;.  WatAinSf       57 

4.  A  modus  to  pay  fo  much  a  year  in  lien 
of  the  tithes  of  all  com,  grain,  and  hay 
oti  a  particular  farm  is  good  ;  although, 
from  the  nature  of  the  foil,  no  corn  had, 
within  the  memory  of  man,  been  growa 
in  the  pari(h  until  within  twelve  years 
before,  Siephen/omw.RrJin,  291 

5.  A  cuiiom  not  to  pay  tithes  for  ftabble 
of  corn,  Sccm  it  good,  Briuckio^  *o. 
Edmunds,  314 

O  0  2  i.  Acaftom 
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6.  A  cuftoTn  to  fct  out  the  tithes  of  corn 
in  'Jboekt  and  not  in  Jbui've  y  is  good, 
Bendijh  *v.  Ketth/ft  346 

7.  It  fccms  that  the  tithes  of  barley  and 
oats  may  be  fet  out  in  heaps  and  ftocks, 
unlef^  there  is  a  cuftom  in  the  parilh  to 
firft  bind  them  inco  (heaves,  ^heBtfoop 
of  Rothjiif  T/.  Linjdiy  ^62 

8*  Tithes  arc  due  for  corn  growing  on 
head  lauds^  RohUfin  'u,  TwJiaU^    486 

CORSCOMBE. 

• 

The  farm  called  Totter fwhelme farm  in  the 
parilh  of  Cor/cemhf,  in  Dorfttjhirfy  al- 
though it  was  formerly  parcel  of  the 
pofleifions  of  the  abbey  of  for//,  one  of 
the  greater  abbies,  and  of  the  Ci/fgr. 

.  tian  ordtr^  is  not  lithc  free,  Polla-d  nj, 
^^*»>  203  n^tl't 

C  O  R  S  L  E  Y; 

Stt    NoRRlCE SCUDAMORE. 

COSTS. 

I.  If  a  defendant  to  a  bill  for  tithes 
tender  a  Certain  fiim  to  the  plaintiff, 
and  die,  and,  After  the  proceedings 
arc  revjved  againft  his  executor,  the 
plaintiff  agrees  to  accept  of  the  tender, 
but  the  executor  refufcs  to  pay  it,  the 
executor  on  the  tender  being  decreed 
fufficient,  Ihall  pajr  cofts,  JoHei  nj 
Tipping,  6- 

a.  If  Cofts  are  afcertained  before  the 
death  of  a  defendant,  and  the  fuit  is 
revived  againft  his  executor^  9s  well  for 
the  duty  as  for  the  cofls,  the  executor 
ihall  pay  cofts,  Dilavali  <v,  BUckit^ 

80,  8r 

3.  If  a  modus  be  fet  up  as  payable  at 
L^g^ai,  and  the  jury  find  the  modus ^ 
but  that  it  is  payable  at  Eajiir,  the 
party  fciring  up  the  modus  (hall  pay 
cofts,  and  the  crofs  bill  filed  to  efta- 
blifli  the  modus^  difmiflcd  without  cofts, 
CoodnAiiu  *v,  Waiiey,  1  ^g 

COVERHAM. 

I.  The  manner  in  which  the  tithes  of 

.the  parifli   of  Co<verbnm,  in  Torkjbirey 

iball  be  paid,  Turntr  v»  Gc/dart,       14 


2.  The  rcftor  of  Ccvnhcm  and  zV:vt: 
tithes,  &c.  thereunto  belo'^^i-i  •;  .>  .*• 
granted  in  fee  by  ^e;r.  1  ;..;;£• 
with  a  refervation  ot  the  adv'ow:  >n 
of  the  church  of  Ccvtrham  to  hob  10 
her,  her  heirs  and  fucccffbrs,  as  of  her 
inaudr  of  Eofl  Greeniv  ib  in  K-'t  by 
fealty  ohly,  in  fefc  foca'ge,  and  not  /« 
eapili,  Turatr  H/i  Gtid^rtf  17 

3.  And  therefore  the  tithes  are  due  to  ibt 
Grantee  and  not  to  the  prejtntie  of  the 
Crown,  Turmr  v.  Geidart^  17 

C  O  W  D  E  N. 

The  reflor  of  Cowden,  in  Ktnf^  is  intitled 
to  Eajler  offerings,  of  common  right, 
and  to  tbc  tenth  part  qf  the  value  of 
the  odd  numbers  of  calves,  fiicep,  and 
hmhs,  B^erion  *v.  Sti//,'  251 

COWS. 

1."  A  modus  to  pay  twoj>ence  for  a  new 
milch  cow  and  three  halfj^nce  for  an 
old  milch  cow,  declared  void,  Jones  v, 
Cafwl  borne,  lol 

« 

z.  A  mcd'js  of  ieveripence  for  every 
milch  cow  with  calf,  and  elevenpence 
for  every  milch  cow  without  calf,  in 
lieu  of  tithe  iniik,  is  good,  Rovte  *o» 
the  Bjhop  of  ExttiT,  137 

3.  A  cuftom  to  pay  twopence  a  cow  if 
ftie  calve  in  the  ineadow  ground, 
and  fourpence  if  (he  calve  in  the 
pafturc  ground,  is  good,  Bow/er  *r, 
Hod^fon^  1^6 

4.  A  modus  oi  eightpence.a  cow  and 
fourpence  a  heifer  in  lien  of  tithe  milk 
and  calves,  is  good,  Phtitips  -u.  Symts, 

5.  A  modus  of  fourpence  a  year  for  every 
milch  cow  having  a  calf,  and  twoj>encc 
for  a  barren  cow,  is  good>  Gouid  v, 
Pearety  2j« 

6.  See  alfo  Tbompfon  «?•  Hilti  fp 

;•  But  fee  Jones  'v,  Hughes,  28S 

8.  A  cuftom  to  pay  two  (hillings  yearly 
at  Cbriflmas  for  every  cow  that  has  a 
calf,  and  one  (hilling  for  every  cow 
that  has  no  calf  during  the  year,  i^ 
lieu  of  the  tithe  of  the  milk  and  calf 

of 
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of  (ach  coWi  is  good;  Hauei  *u  GooJ* 
nutJt,  288 

g.  A  moi^us  of  fourpcnce  halfpenny  a  cow* 
yearly  on  Lammas  Day  in  lieu  of  tithe 
milk,  is  goodj  Smalley  ^,  Dtath,    498 

C  R  A  M  L  I  N  G  T  O  N. 

The  landholders  of  the  tovvnfhip  of  Cram* 
hngion^  in  the  parifti  of  5/.  Kicholaiy  in 
Ne^toftl  in  iHOTtbumhirJandt  arc  not  in- 
titled  by  cuftora  to  lodge  the  corn  tithes 
in  their  own  barns,  to  threfli  the  fame 
for  the  impropriator,  and  to  retain  the 
ftraw,   'Jobnjom  1;.  La^u/on^  3  2 

CRICKLADE. 

1.  The  vicar  of  Crickladey  in  Wtijhire^  is 
intitled  to  the  fmall  titHcs  of  a  parcel 
of  ground,  lying  in  Small  Mead.  c:lllcd 
Jribts  Han^e.  in  kind;  for  he  does 
not  enjoy  the  piece  of  ground,  called 
the  Guar's  Ha*wf,  in  lieu  of  all  fmali 
tithes,  arifing  on  ihi  Hwwes^  Flood  a;. 

•  Jtrtber,  280  n9tis 

2.  The  vicar  of  Criek!ade  St,  Sampftn..  is 
intitlfd  to  an  annuity  of  forty  pounds 
from  the  farmers  and  occupiers  of  fuch. 
of  the  improvedand  inclofed  parts  of  the 
Tort  ft  of  Brayflon  as  lie  within  the  faid 
parifhy  purfuant  to  the  decrees,  made 
m  the  reign  of  Cbarin  iti  fir  ft  and 
Gtor^t  tbt  t'irjt  by  the  court  of  exche- 
quer, Cutbbtrt  If,  Pifydell^  2  80 

C  R  O  S  T  H  VV  A  I  T  E. 

1.  The  landholder?  in  the  parifli  ofCr^ifc. 
<wa*/^f  in  the  forefls  of  IViibbuf  ne  and 
Borrotu^ali  in  Cumberland,  pay  a 
modus  of  elevmjx'nce  for  ^vcry  ten 
lambs,  tenpcnce  halfpenny  for  every 
nine  lambs,  tenpence  for  every  eight 
lambs,  and  fo  decreafing  the  price 
which  thedccreafe  of  numbers,  in  lieu 
of  tithe  larabs  in  kind,  Laitbts  *v.  Cbr'f* 
tian^  35  S 

a.  The  owner  of  lands  not  lying  in  the 

forefts  of  IVt^bturnt  or  BorrowUaie^  pay 

*  tenpence  for  every  ten  lamb«,  and  fo 
decreafing  a  halfpenny  in  a  miit,in  lieu 

of  tithe  iambs  in  kind,    Luttbes  'u, 
Cbrijitan,  356 


3.  But  thcfe  modufts  do  not  cover  the 
tithe  of  the  wool  of  xhtfi'/ijbeanwg^  of 
the  faid  lambs,  though  they  include 
the  tithe  of  their  wool  after  th«y  be- 
come b}g  Jh^'pt  La  it  bet  1;.  Cbriftiav^ 

•4.  The  two  farms,  called  M'^nk  Hall  anj 
Birkett  fVcedf  in  the  parifh  of  Croft b-^ 
tuuite^  are  tithe  free,  Laititt  'V,  Qbrifm 

tian^  35ft 

5.  The  pretended  cujlom  in  the  parifti  of 
Crofth^xei'e^  that  the  wool  of  the  Eid  r 
Jh  ep  {hall  be  bound  up  after  the  fiieep 
are  thorn,  the  bundles  wcighea,  and  the 
tench  part  thereof  by  weight,  paid  to 
the  vicar,  without  ftiewing  the  remain- 
ing nine  parts,  in  lieu  of  the  tithe  wool 
of  fuch  #/</>r  ^^/^,  difallowed,  Cbrif* 
tian  V.  IVrtn^  357  noti^ 

CUSTCOMBE. 

The  proprietor  of  the  great  tithes  of  Lar^ 
eomle  tf».emenf  in  the  pariQi  of  C*/?- 
eombfi  in  Somerfetfl^ire^  is  intitled  to 
them    in   kind,    Grttt^Jladt  v.   Baker, 

176 

CUSTOM. 

'.  A  cudom  that  the  parfon  (hall  take 
away  the  tithes  of  grafs  in  grafs  cocks 
and  make  the  fame  into  hay  on  his  own 
lands,  or  otherwife  difpofe  of  them» 
as  he  plcafes,  is  void^  H'ei^b  v.  Go/den^ 

S 
2.  A  cudom  that  /reebo/drrs  lliall  pay 
fivepcnce,  and  UaJ  b  Idcr-y  ninepence 
an  acre  quarterly  to  the  vicar  in  lieu  of 
tithes,  and  that  ihofe  who  do  not  hold 
more  than  o^e  acre^  (hall  pay  tithes  in 
kind,  is  void,  Sbapter  <v,  Mubell,     13 

3  Acuftom  that  the  feveral  farmers  in  a 
townlbip,  on  notice  to  the  owners  of 
corn  titht:^,  (hall  tithe  the  corn  ftanding; 
and  that  every  farmer  (hall  carry  his 
rcfpeOive  tithes  to  his  own  barn  under 
the  infpcc'tion  of  the  tithing  man  and 
there  threfh  it  out  and  reiain  the  ftraw, 
is  void,  jfobn/hn  ^    Law/9$i»  3a 

4.  ^''£fe,  whether  a  cullom  to  pay  five 
(hillings  a  boat  in  lieu  of  all  tiie  tithe 
of  fifh  caught  therein,  is  good  Sus^t- 
mun  V,  tonn  r,  -  36 

O  0  3  5  "a 
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5.  A  cnftom  that  the  ftrmcr  ihall  have 
the  loofc   corn.  Ihcd  fi-ora  the    tithe 

flieaTea,  is  void,  Dodfonnj.  Norton,     47 

6.  ^^f,  whether, a  cuftom  to  pay  fo 
much  ^/tyn$  of  two  boats  and  iwo  nets 
each,  in  lieu  of  the  tithe  offilh  caaght 
by  fuch>^»<,  excepting  the  pillage  fiOi 
and  ftranglcd  fifli>  be  good,  mUi^gi 

y.  A  cuftom  or  tnodus  to  pay  four  (hil- 
lingt  an  acre  for  land  when  it  is  fown 
wiui  barley  or  other  fumracr  corn,  and 
five  fliiUings  an  acre  when  it  is  fown 
yith  wheat  or  other  winter  corn,  i% 
pad,  Btn/on^.Wathfii,  5^ 

(.  A  cuftom  or  modus  to  pay  fourpence  an 

.    ^cre  for  upland,  when  fsd  and  depaf- 

torcd,  ^nd  two  (hillings  and  fixpencc 

an  acre  when  mowed  aqd  made  into 

hay,  is  bad,  Siufim  v,  Watkins^        57 

9.  A  cuftom  to  pay  one  (hilling  for  a 
cow  and  calf,  one  goofe  or  pig  if  there 
are  fei^n  gecfe  or  pigs,  and  if  lefs, 

.  none;  fixpencc  for  z  lamb  ;  the  tenth 
part  of  the  wool ;  and  fixpencc  an  acre' 
«>r  grafs  mowed,  n  good,  Riddinsiom 

10.  A  cuftom  to  pay  twopence  for  a  new 
mrich  cow,  and  thr^e  halfpence  for  an 

1°^*^?^^°**^'  »nd  that  the  mornings 
mflk  of  every  Af^^^^jj.  (hall  be  taken 
to  the  p^rfonage  on  Whitjunday,  and 
that  the  parfon  (hall  adorn  the  church 
with  boughs  and  ftrew  the  ailes  with 
roihes,  in  lieu  of  aU  tithe  milk,  is  bad, 
jonii  V.  Ciiwtkorntt  q8 

n.  A  coftom  to  pay  in  lieu  of  fmall 
tithes  certain  annual  fums,  amounting 
to  as  much  as  the  value  of  the  tithes  in 
faiVl,  IS  bad,  Lif^d  V.  Smsll^  1 1  o 

"fl  li^'t ''"?''"'  refpcfting  tithe  filK, 
Itatcd,  Swhorouih  v.  //»«//r,        117 

»3-  9s^ri,  whether  a  cuftom  that  lands 
not  ploqghed,  but  dcpaftured  with 
cattle  by  perfons  not  rcfiding  in  the 
pari(b,  ftiall  pay  two  (hillings  in  the 
potmda  on  their  yearly  value,  be  good. 

14-  A  cuftom  to  fct  afide  all  milk  made 
fn>m  Maj  to  Ni^emlir,  and  to  make 
the  fame  into  ^hccfc,  on  evciy  twcii- 


tleth  day,    in   lieu  of  th^  tidies    of 

milk  for  the  whole  year,  fecms  good, 

Ltivij  V.  Boytenj  121 

^5.  A  Quftom  to  pay  one  fiullii^  for 
every  milch  cow  wjth  calf,  ckvcn. 
pence  for  every  milch  cow  without  cailf, 
one  (hilling  and  i  pcjjny  for  every\ 
hcif(^r  the  firft  year  flie  hath  a  calf,  in 
lieu  of  the  tithes  of  milk  and  calves, 
is  good,  Ro^g  V.  the  BJhof  tf  Exatr^ 

»37 

16.  A  cuftom  to  pay  twopence  a  year  for 
every  new  milch  cow,,  three  balance 
a  year  for  t\tjy  old  milch  cow,  and 
the  milk  of  all  the  cows  on  Wbujmm 
Mord  jj  in  lieu  of  the  lithes  of  calves 
and  milk,  i&  good,  Jmus  v.  Cawthorug^ 

149 

17.  A  modu$  to  pay  twenty.four  (hillings 
a  year  for  a  Arm,  decreed  to  be  too 
rank,  Lo^mdaj  m.  Mooter^  xrj 

28.  A  cuftom  to  pay  twopence  a  co«f  if 
(he    calve    in  meadow  ground,    and 
fourpence  a  cow  if  (he  calre  in  paftftr« 
ground,  is  good,  Bo^fir  'o.  Hod^o^'^ 

19,  A  cuftom  to  pay  two  pengcr  a  days 
math,  in  lieu  of  the  tithes  of  all  giafs 
and  clover  cut  or  mowed  for  hay  or 
feed,  is  good,  Powili  <v.  PtweV^     167 

20.  A  cuftom  to  exempt  landholder* 
from  the  payment  of  tithes  for  the  a- 
gi^mcnt  or  dcpafturing  of  unprofitable 
cattle  on  ceruin  lands,  on  paying  all 
tithes  for  their  other  lands,  is  bad, 
Joaet  V.  Daviii,  j^q 

?i.  A  cuftom  to  take  five  per  cent,  called 
tht  pound  Jhiliingy  on  the  values  of  a 
farm,  in  lieu  of  the  tithes  thereof  is 
good,  BuU'v.  Till,  17  J 

aa.  A  cuftom  to  pay  a  gn)(s  fum  of 
threepence  yearly,  in  lieu  of  the  tithes 
at  a  penny  each,  of  hay,  poultry,  and 
firewood,  is  void,  whether  taken  en-" 
tircly  or  diftributivcly,  Turfm  «y.  C/jrf - 
'•*»  '     1 80 

33.  A  cuftom  to  pay  #«f  JUea  of  voeoi 
or  the  value  thereof  for  every  one  hun- 
dred and  twfinty  (heep,  brought  into- 
a  pari (h  after  Cr^mdltmut  Day,  for 
every  month  fucK  flicep  arc  dep^ft^ed 
X^  the  i>ari(h  i^om  QimdUn^  Day  to 
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C&p^^  Davf  flatcd  and  difallowed, 

Hankin  V.  F otbtringbami  1 84 

34.  If  4  cuftoiii  to  fmy  a  certain  fam  in 
licQ  of  tithes  be  pleaded,  the  day  on 
whioh  the  pajraeot  is  to  be  made  muft 
be  ftatcd»  or  the  coftom  wili  be  dif- 
aliowed,  Goddari  nf.  Ktblt,  191 

25.  See  aMb,  St.  Ehy  ^.  Pntr^    2i9  woth 

z6*  A  caftom  to  pay  threepence  for  every 
lamb  yeaned  is  rank  and  Yoid,  G*/- 
dard  v.  Kehlff  19^ 

21,  A  coftom  that  the  occupien  of  cer- 
tain  ancient  land*  and  tenements,  fliall 
once  in  two  years  at  the  rcgueft  of  the 
parfon^  draw  a  load  of  turf  and  peat, 
which  could  only  he  procured  at  great 
trouble  and  expcnce,  ro  the  parfonage 
houfc,  in  lien  of  the  tithes  of  hemp, 
flaxy  and  hay  grown  in  the  faid  lands, 
is  void,  Tksln  V  Kilntr^  209 

frS.  A  cullom  to  pay  one  (hilling  tn  acre 
for  marih  land  and  fourpence  an  acre 
for  qpland,  in  lieu  oi  tithe  hay  and  all 
fmall  tith€ ,  adjudged  bad,  B0U  v. 
Hodgih  *  * « 

X^.  A  cuftom  to  pay  one  (hilling  in  the 
pound  on  the  former  value  which  had 
been  fet  on  all  the  pailure  and  fwarrd 
ground,  in  lieu  of  fmall  tithes,  ii  bad, 
S$.  Ehyv.  Prior^  aij 

30.  A  modus  to  pay  forty  (hillings  a  year 
i»  lieu  of  tithes  of  land,  rated  at 
forty  pounds  >  year,  is  bad,  I6idf    217 

3t.  A  modus  w  that  the  parfon  enjoyt 
<«  land,  called  tbt  parjou*^  mtadow,  and 
«  alfo  fcveral  btaftiroJIti  in  thie  pari(h, 
«•  in  lieu  of  tithes,"  is  void  for  uncer- 
tainty* Btrcb  *v.  SroMfi  220 

3  a.  A  m0diit  of  a  penny  a  fleece  for  every 
(heep  kept  the  whole  year  in  a  particu- 
lar liberty,  and  a  halfpenny  a  fleece 
for  every  (hcep  wintered  out  of  the 
liberty,  is  good.  Co<kirofl  v.   Uilty, 

31.  A  mdui  to  pay  a  halfpenny  for  every 
lamb,  yeaned  in  a  particular  liberty  i 
a. penny  for  two;  three  halfpence  for 
three;  fourpence for  four ;  one  (hilling 
for  five ;  one  (hilling  and  tcnpcnce  for 
to,  one  filling  ai^d  tcnpence  half- 


penny for  fcten;  one  ftilliiig  aftd 
elevenpence  for  eig^t ;  one  (hillinf  end 
elevenpence  halfpenny  for  nine;  two 
(hillings  for  ten ;  and  fo  in  proportion 
to  the  number,  is  good,  Coiluro/t  v 
Vtleji  220 

34,  A  cuftom  that  if  (hecp  be  wintetdl. 
in  one  pari(h  and  fommered  in  another, 
or  fummered  in  one  pari(h  and  winter- 
ed in  another*,  and  lamb  in  the  foiei^ 
pari(h,  that  the  parfon  of  thenarifliin 
which  the  (heep  lamln  (hall  nave  the 
whole  tithes  oi  the  lambs,  is  gooii* 
Cpckcro/i  v.  Utity,  22 1 

15.  A  cttftoni  that  when  the  bcldied 
padure  grounds  of  a  hamlet  are  pl^owtd 
and  fowed  with  com  or  grain,  ot  laid^ 
down  for  meadow,  and  the  produce 
made  into  hay,  the  parfon  (hall  hi^ve 
the  tithes  thereof  /«  iiW,  bnt  that 
wheii  they  are  eaten  and  depaftuied 
with  (heep  and  cattle,  the  vicar  (hall 
have  one  ihilling  in  the  pound  of  thtf 
yearly  rent  or  value,  upon  (otue  dajr 
after  Mubaiimaif  in  lieu  of  all  tithea 
whatfoever,  is  void,  Harri/on  v.  Sbarfi, 

22s 

36.  A  »0(/i»  of  two  (hillings  in  the  pocmd 
on  the  vlilue  of  a  farm,  in  lieu  of  all 
tiihes,  is  void,  Doadiridgi  v.  Bndgir^ 

37.  A  modtii  of  eightpence  for  a  cow,  and  ' 
foarpence    for    a    heifen  payable  a^t 
Eafierj  in  lieu  of  the  tithes  of  the 
xnilk  and  calves  of  fuch  cow  and  heifer, 
is  good,  PbiUips  <v.  Symitf  Z2^ 

3^8.  A  cuftom  not  to  pay  the  tithes  of 
wood  lands  and  furze  cut  for  (ale,  if 
the  woodlands  have  been  depaftured, 
or  the  furze  not  fold,  difallowed,  PbiU 
Hpi  V  Sjmgj,  229 

39;  A  modus  to  pay  three  (hillings  and 
fourpence  a  year  at  Eafttr^  in  lieu  of 
the  tithe  wool  of  every  fcore,of  (heep 
or  lambs  (hqrn  out  of  the  p%ri(h,  diu 
allowed,  PbiUips  «i/.  Symes^  229 

^.  Several  cuftomaiy  payments  efta« 
bli(hed  in  the  pariih  of  Ss0<utrton  in 
DtvoBjh:rt^  Gould 'v.  Piarctf  233 

41.  A  cuftom  to  pay  fourpence  a  fcore  of 

(heep  depaft'ured  on  a  parcictdar gfoiitid. 

O  04  in 
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Jn  lieu  of  the  tithe  milk  of  the  ewes, 

ia  good.  Blaeiett  v,  Ftnneyy  250 

42.  A  cuftom  not  to  pay  the  tithes  of  the 

•odd  mumters   of  cahcs,    fliccp,  lambs, 

&c.  until  the)r  amount  to  ten,  is  bad, 

Egtrton  v,  5/.  //,  2  c  I 

45.  A  cuftom  to  pay  every  tenth  meal  or 
.morning  and  nights  milk,  from  the 
time  ,of  the  cows  firft  going  on  /^g 
tomtnon  about  the  third  ot  May^  for 
ten-  tithe  meals  or  turns  of  mornin'^s 
and  nights  .milk,' in  lieu  of  all  tithe 
iniljc,.is  bad,  Somir*ville  'u,  Wt/r^     263 

44'.  A  cuftom  to  pay  twopence  a  mower 

..  or  man's  /nath,  in  lieu  of  tithe  hay,  is 

bad,  Somti  'villi  i/.  l^i/t  .  '  26^ 

45.  A  cuftoiri  to  pay  twopence  an  acre 
•  for  Rud^ey  Ground,  except  when  fowcd, 

and  twopence  an  acre  for  f^at  Mfadotv, 
if  not  mowed  or  in  fallow,  is  void, 
Rainftorp  a;.  Dyif^  ^73 

46.  A  cuftom  to  pa^  the  feftor  of  a  fifli- 
^  ing  town,  one  (billing  In  cver>'  twenty 

fhiUings  value  of  herrings  caught  in 
the  adjoining  fcas  and  brought  into  the 
tarbbiit  of  the  town;  firft  deducing, 
«  z/ercidcap  the  fcventh  part  of  tbc 
herrings;  and  that  the  reftor  fliall 
every  iklo^day  morning  during  the  fifli- 
ing  Teafon,  read  a  difcourfc  fuitabic 
to  the  charadcr  of  filhermcri ;  pray  for 
Uieirprofperity  ;  and  read  the  one  hun- 
'dftdind  fifth  pfalm,  and  part  of  the 
£fth  chapter  of  $/.  luh,  \s  good, 
JoK^J  v.  C/fverdfv,  ^g - 

47.  A   cuftonj   that   all  fiftiermen,  who 
,   moor  boats  in  a  particular  parifli,  ftiall 

pay  the  tithes  of  fuch  fifti  as  ibey 
carry  into  fuch  parifti,  although  they 
are  liot  parifhioners  thereof,  is  good, 
Giaa^at  1/.  KtljHadt^  28! 

^^^.^1-^°^°'"  *°  ^^1  ^°°^  pounds  ten 
^  Jhilhngs  a  year,  in  lieu  of  all  the  tithes 
of  corn,  grain,  and  hay  reaped  and 
mowed  on  certain  farms,  is  good,  aU 
though  no  corn  had,  within  the  me- 
mory of  man,  been  reaped  in  the  parifh 
before,  ^///^/•/tf*  ^.  Ritfon^-  \         291 

49.  A  cuftom  that  ill  fuch  lead  ore  as 

.  will  riot  go  through  an  inch  riddle  as  it 

.    falls  from  the  pick  fhall  pay  tithes,  but 

tnat  all  ftch  as  will  go  through  (hall 


be   tithe  free,  is    good,  Lo»/dalt  <;, 

Raiburft,  302 

50.  A  wwdiii  of  four  pounds  ten  fliilHngs 
a  year,  in  lieu  of  the  tithes  of  a  form 
of  the  value  of  tlHrty  pounds  a  year,  \& 
rawk..  and  void,  Ktnntaj  'v,  G««j«v«, 

305 

51  A  cuftom  not  to  pay  tithts  for  th6 
colts  and  lambs,  born  out  of  the  parifli, 
Or  for  after  paflure,  or  for  ha-m  or 
ftubble,  is  good,  Brincklow  v.  Bdmand$, 

52.  A  cuftom  to  pay  the  tithe  of  milk 
by  the  tenth  evening  and  mornings 
meals  milk  in  kind,  commencing  apoa 
the  evening  of  the   next  Mtnduy  (the 

'  Monday  fortnight  after  Eaftit  Daj^)  and 
the  moriiing  following  to  aH  Saitt't 

•  Z>7v  yearly;  to  be  tak?n  ty  the  parfon 
where  the  cows  are  milked,  in  lieu  of 
tithe  milk  of  the  whole  year,  is  bad, 
Brincklotif  «i;.  Edmunds ,  ...  9\± 

53.  A  cuftom  to  pay  halfpenny  on  ihearl 
ing  day  fur  every  (heeb  dcpfturcd  apd 
dying  in  the  pariOi,  between  CaugU- 
nuts  Day  and  Sheonmg  Dur,  in  lieu  of 
the  tithe  wool  of  fuch  dead  lhcep,'is 
good,   Brtmko-w''v.EAmi»Mdsy     .      ^ic 

54.  A  cuftom  to  pay  fourpenoc  a  month 

;0n  Shearing  Duj,  as  2L^$^odus  for  thc 
tithe  wool  of  every  hundred  fhecpin 
thcparlfti  which  had  not  been  wintered 
thcrei-bot  been  brought  in  aficr  the 
fecond  of  Fdrucry  and  kept  till  fhcar- 
ihg  day,  and  after  that  rate  for  every 
lefs  number  of  fliecp,  and  for  alefs  timci 
is  good,  BrimkUiA)  qj.  Edmund  ^    31  r 

55.  A  cuftom  to  pay  on  St.  Ahrk't  /;.^ 
.  one  lainb  out.  of  every  jcn  yeaned  in 

the  parifti;  one  lamt^  out  of  nine,  the 
parfon.  paying  sl  halfpenny  to  the 
owner;  one'  lamb  out  of  eight,  tb» 
parfon  paying  one  peijny  ;  one  in  fevcn, 
the  parlon  paying  three  halfpence ;  no 
lamb  out  of  fix,  but  the  owner  to  pay 
threepence. to  the  pirfon ;  for  every 
five  lambs  twopence  halfpenny,  and  fo 
a  halfpenny  a  lamb,,  if  four,  fliree; 
two,  or  one,  is  good,  BnndU^  ^'. 
Edmunds f  -  j  - 

56  The  fame  cuftom  as  to  pigs,  thc  rar- 

.fon  making  choice  of  the  tithe  pits 

When  they  are  nine  days  old,  and  taking 
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ilicm  away  when  they  ^tc  three  weeks 
duy  is  goody  Brimiiii*w  v»  Edmuuas^ 

^7  A  cuflom  to  pay  on  the  Weintjday 
'  i3efoie  £.^fltr  SunJayy  three  eggs  for 
every  cock  and  drake,  and  two  eggs 
for  every  hen  and  dtfck»  in  lieu  of 
chlckins  and  dqcklings^  is  good,  Brmk- 
lo-w  *v»  Eamundtf  3 1 J 

58.  A  cuflom  not  to  pay  tithes  for  tur- 
kies>  isbad^  315 

C9  A  modbs  of  two  (hillings  a  ye3^r  for 
the  tithe  grift  of  a  corn  mill,  working) 
two  pair  of  ftones,  is  not  deftroycd 
by  adding  a  third  pair  of  ftones  to  the 
fame  frame  woik  and  wheels,  and  only 
working  two  pair  of  ftones  at  a  tiroe^ 
Cocdwin*v,  fVortUy  335 

^o  A  cuftom  to  pay  fix  {hil]in]gs  and 
cightpence  for  every  tenth  calf,  in 
lieu  of  tithe^  daives,  is  bad,  unlefs  it 
appear  that  fomething  is  payable  when 

.  the  farmer  has  not  ten  calves^  Gibbs  *;;• 
Cofdmntif  347 

61  •  A  cuftom  that  if  an  occopier  of  land 
f  has  fcven  calves  or  feven  pigs,  the  reflor 
ih^ll  take  one  calf  or  one  pig  and  no 
more,  unlefs  there  ace  feventeen  calves 
or  feventeen  pigs;  bet  that  if  the  oc' 
cupier  has  feven  calves  in  one  year, 
that  then  he  fhall  have  a*  ftioulder  of 
each  calf  killed  under  feven,  immedi- 
ately that  it  is  killed  or  fixpence  yearly 
at  EaJt^T^  at  the  eIc6lion  of  the  occu- 
piet ;  and  for  each  calf  fold  fixpence ; 
and  for  each  calf  weaned  to  rear  a. 
halfpenny ;  and  fo  in  like  manner,  if 
above  ueven  and  under  feventeen 
.  calves,  in  lieu  of  the  tithes  thereof,  is 
good,  SalfAon  <v,  Rtikii  349 

62.  A  cuftom  that  the  wool  of  a  parti- 
]  cular  dcfcription  of  fiieepihall  be 
bound  up  in  bundles  immediately  after 
the  fheep  are  (horn;  that  the  bundles 
(hall  be  weighed  and*  that  the  vicar 
Ihall  have  the  tenth  part  thereof  by 
weight,  without  infpcfting  the  remain- 
ing nine  parts,  is  void,  Chrifltan  v, 
If'reM,  3  SI  «^'' 

£3.  A  cuftom  to  pay  fo  much  a  piece  for 

'-  Jamba,  in  lieu  of  the  tithes  of  lambs 

aad  oi  their  wouli  as  well  of  thc/rfi 


« 

Jbfaringj  as  "after  they  become   Jhap 
bogsy  is  bad,  L^itbes  *v.  Cbrifiian,    358 

64.  A  cuftom  that  all  the  inhabitants, 
living  in  a  parifh  withir^  a  particular 
hundred  and  occuping  lands  in  tillage, 
pafturage;'  or  feeding  lands  in  the  famd 
parifti  where  they  reftde,  (hall  be  exemp- 
ted from  the  payment  of  tithes  for  de- 
pafturine  their  cattle  oh  fuch  pafture 
or  fteding  lands,'  is  illegal  and  void, 
Boulbti  'V.  Ofiornty  **   '    '  •'     '      360 


65  A  fpftoni  to  pay  0  loaie  iem  on  S/» 
Tboth'ui^t  Day,  in  lieu  of  the  tithes  of 
hearth    wood,  honey,   and  apples,   i^ 

good,  Birr/Iem  *v,  Spetiur,  381 

66.  A  cuftom  to  pay  one  penny  a  year 
for  every  year's  age  a  bulloick  (hall  he 
of,  which  is  fold  out  of  the  pariih, 
after  it  is  one  year  old,  in  lieu  of  the 
tithes  of  fuch  bulloc^,  isgoo4*  FearJ^ 

67.  A  cuftom  that  the  pariftiioners  (hall 
•  be  exempted  from  paying  tithes  of  fuch 

peafe  and  beans  as  (hall  be  gatheie^ 
green  and  ufed  in  the  family,  in  con£« 
deration  of  their  fettipg  out  the  tithes 
thereof  refpe^ively  in  poaks  ana 
(heaves  at  his  own  expence,  it  bad, 
Pia'Jt  *v,  HaU^  4jf6 

68.  A  cuftom  that  the  pariftiioners  (hall  be 
exempted  from  paying  tithes  for  the 
apples  ^nd  pears  ufed  in  their  family,  in 
confideration  of  tlieir  carefully  gather- 
ing, prefcrving,  mcafuring,  and  telling 
out  the  tithes  thereof,  i&  bad,  Ptw/t  *Vm 

69.  A  cuftom  to  fet  out  the  tithes  of  hay 
in  poaks  or  cocks  at  the  expence  of  the 
owner,  in  lieu  of  the  titties  of  after 
grafs,  is  bad,  Ftarjt  <u.  Hall,         j^y 

70.  A  cuftom  that  in  tithing  of  Iambs 
the  farmer  (hall  take  two  Iambs  and  the 
vicar  the  third,  and  then  the  owner 
feven,  and  fo  on  through  every  ten  in 
the  flock ;  and  that  it  there  are  any 
odd  lambs  above  fcven  and  under  ten, 
the  farmer  dial]  pay  fourpence  for 
every  odd  lamb,  difallowed,  Ptar/g  *v» 
Hail,  45y 

71.  A  cuftom  for  the  vicar  to  fetch  or 
fend  for  tie  tenth  fleece  as  ^he  fame 
come  from  the  (hearer^  and  thnr  if 

thew 
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fliere  ^  toy  odd  fleeceinnder  ten»  they 
9^  to  xcmaui  on  account  till  the  next 
^ieapn£-day,  and  then  the  vicar  to  have 
the  tentn  fleece  on  account  of  them>  is 
bild>  Pisr/i  n;.  H0H^  456 

;j|.  A  cuftoi9  thftt  all  the  cheeie,  that  is 
if^e  every  tenth  day  by  any  perfon 
^o^ag  a  cow  or  co^^  from  the  firft  of 

.  Uty  to  the  firft  of  Juguft  yearly,  is  to 
be  deliTered  at  every  fuch  perion's 
bovfe  opon  the  firil  of  ^uguft,  or  fo 
IboA  after  as  demanded  by  the  re^or  ; 
tlte  milk  of  the  evening  of  the  ninth 
day  And  the  morning  of  the  tenth  day 
tp  be  &irly  employ^  in  making  fuch 
iwnuMl  chit/tit  and  the  evening's  milk 
to  be  only  once  Ifcimmed,  in  lieu  of  the 
titWe  miUt  of  the  whole  yeary  is  good> 
G$Us^Horr€Xt  534 

CYDER    AND    PERRY. 

U  A  m§^  to  pay  cightpcnce  for  evtry 
hogCbead  of  cyder  made  of  ap|^es  ga- 
tbered  in  the  parifh.  in  liea  of  she 
tithce  of  fnoh  apples,  is  good»  Rows  v. 
$bs  Bijbop  of  Bxetfir,  157 

$^  A  moiiui  of  twopence  a  boglhead  good* 


n. 


D  K  N  S  T  O  N. 

The  re£lorof />/x2^0»»in  StrJoiA,  is  entitled 
to  a  portion  or  corn  tithes  on  certattv 
lands  lying  within  the  boundaries  of  the 
porifll    of  Stra^i/mli,  Riidington    <cf. 

DISCOVERY. 

^  what  cafe  a  plaintiff  can  have  no  diiV 
covery  of  the  quantities  and  vidoes  of 
tkbaa>  Jnu  «v.  Tifphg^  6  j 


D  r»T  OR, 

The  Ticar  ofDixtor,  in  MoKm^uth/bin^  is 
eadtled  to  the  tithes  of  Pmry  1V^  in 
lrind|/>#«bi^j  170 


DODDERHILI* 

X.  The  vicar  of  OodJerbill,  in  WTufiir^ 
Jbtrty  is  entitled  to  the  tithes  of  Imfntys 

and  Ridgwtjf  Farm,  in  kind,  Ptmia 
nj.  I>ugard^ '  '191 

2»  A  modu  of  foor  poondsf  ten  flulSngt, 
ii!  Ilea  of  the  fmaS  tithes  of  Impw^'t 
Fsrmf  diialiowed,  Psmtm  v.  Dmgard, 

D  O  W  N  H  A  M. 

I.  The  ledor  of  Downlnim,  \ni^  Ifietf 
Etj,  is  entitled  to  the  tichea  of  laads 
called  th§  FodJ^r  Ftf«,  Dmnnhmm  Pmk. 
and  thi  Friths  b»t  oot  to  the  tithes  of 
Bydl  F*M  I  and  only  to  the  m»dsjis  fet 
forth  for  milch  towSjj>ig8,  foals^garckn 
ftoflg  and  E^fier  ofiennga»  Jo9u  n\ 
CatttihoTMe,  07 

z.  He  is  alfo  entitled  to  a  cattlo  gate  for 
fix  cows  in  DowmbMK  Pari,  J^mu  <o. 
Qanahorm^  ^  o^ 

3.  Thecowkeepersoftbepariftef  Dmm- 
bam  pay  to  the  le^r  fwopetM»  a-yaor 
for  every  new  milch  cow,  and  three 
halfpence  for  ^^txj  old  mtkb  cow,  at 
EaftiTf  and  the  whole  moitung's.milkof 
all  the  cows  on  every  IVbti  Mtmday^  the 
owners  to  milk  the  cows,  and  to  carry 
the  milk  home  to  the  parfooage,  in 
lien  of  tithe  milkj  Dinfi^m  <sr«  J^raf/» 

pucks. 

Sh  FbvLTaY* 

D  U  N  W  I  G  HI 

The  impropriator  o{J>mMwiiht  in  Sufo/k^ 
is  entitled  to  the  tithes  of  Q>rats  and 
herrings  in  kind,  S^arsMatr.  Bimur, 


^ 


E, 


E  A  S  E  B  r. 

^0ri,  Whether,  in  the-  parifh  of  Em/H^^ 

In  Ttirk/JIriri,  the  lands  called  tin  B§m 

9  rird 
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Yard  and  Burt§m*t  Farm  are  tithe  free ; 
whether  the  lands  called  the  Moor  pays 
only  zmo^m  of  t wen ty-tWo  pounds,  fix 
fhilltngs  a-year  ;  the  lands  in  Brumpton 
only  Sxteen  poonasi  eight  ihilliogt 
a- year ;  IVmitkmam  Grangt  only  five 
(hillings  a-year  \  and  Longmores  only 
twelve  (hillings  a-year,  in  lieu  of  tithes ; 
whether  there  is  a  cuflom  in  the  parifli 
to  pay  only  twopence  a-year  for  every 
milch  cow,  one  penny  for  every  draft 
cow,  and  one  penny  tor  every  f  al  un- 
der five  ;  and  whether  the  lands  for- 
nerly  parcel  of  the  poifeffions  of  the 
monaftery  of  St.  jigotha,  near  Rifh* 
momd,  are  exempted  fro 91  the  payment 
of  agiftmeot  tithesi  Canmieg  <i;.  Cozv^ 
Uttg,  250 

EASTER    OFFERINGS. 

I*  Vicars  are  entitled  to  Eafter  offeringt  of 
common  right*  Egtrjon^v.  StuU      t^i 

%,  The  Court  will  not  make  a  decree  for 
fajfg/  oftrirngs^oaly,  Laurma  «/•  TtattSt 

EAST    HAM. 

The  impropriator  of  the  great  tithes  of 
^^fi  Hojih  in  EJexf  is  entitled  to  the 
titnes  of  wood  cut  from  hedge- rows, 
and  made  into  faggots  ;  to  the  tithe  of 
hay  in  gra/s.eocifi  and  not  in  hay-cecis ; 
and  to  the  tithes  of  wheat  and  rye  in 
Jhocks^  and  not  in  Jhtaves^  Btndijh  v, 
Kimble f  ^^6 

» 

EATINGTON, 

The  landholders  in  the  vicarage  of  L^wir 
EatingtoH  and  Ovtr  Eatingun^  in  War* 
inUiJhirty  pay  two  (hillings  and  iixpence 
on  the  third  of  May^  and  another  two 
ihillings  and  fixpence  on  the  fixft  of 
Augutt  yearly,  to  the  vicar,  in  lieu  of 
the  unall  tithes  of  each  yard  land  and 
the  right  of  iommcm  thereto  belonging, 

t'lMcgnt  'p»  Ormft  j^  1 3 

« 

^  G  G  S, 

$ii   PoVLTRYf 

E  %  D  E  N. 

The  re Aor  of  £/^/«,  in  NvtbtmherUmd^  19 
only  entitled  to  s|  mdui  of  ten  ihillings 


yearly,  kt  E^lhr.  ia  lio«  oftke  tiil«s  of 
all  corn,  graint  hayitad  htibaget  arifinf 
in  the  village  of  Otttri^rMi,  in  the  faid 
part(h  }  but  he  is  entitled  to  thip  tithi| 
arifing  on  the  farms  called  timely butw^  tit 
Overmeris^  tb^  FiMtt,  Colvtll  WU,  th§ 
Spithopihdsd,  ibt  Spithcpdhugb^  ikt 
Blahupt  Babi/'W9$d,  Browmjirumg  tki 
Cmitltk^pit  tbi  Trmigbtrdf  LuM^dim»xnk 
SilUmUf  in  kiodi  Ftrringdit  <r.  k*lk 

ELKSTQNE. 

The  manor  of  $ikjhu%^  in  the  pariih  of 
JlftttfiiUy  in  Stmfirdjhirti  it  not  tithe 
free,  iimrpur  v.  Ssltf  469 

ELI.ESMEERS. 

1.  The  Ttcar  of  BUi/marip  ia  SbrppJUr^ 
it  entitled  to  the  titkea  of  the  meffaafa 
and  lands  called  tit  Brills  %n  the  town* 
(hip  of  DtiddUjfottf  ahbough  no  titbet 
iiad  ever  been  paid  for  the  fi^ne;^  Oitim 
niilliKBartim^  l6^  ttftii 

%,  ^4frtj  Whether  the  groqod  oaUed 
Lang  ford's  BaJj^  Calcoti,  id  the  pariQl 
of  Eikjmiere^  Kes  in  thp  townlhip  of 
Frtncb^  Prici  «•  figo  %fi^ 

E  L  L  1  N  Q  H  A  M- 

The  re^or  of  ElUngb^m^  v^  f^P9sfifi%  ¥ 
entitled  to  the  tithes  of  the  toll  of-  cpm 
ground  at  a  water  mill  ;  of  the  tumpt 
with  which  the  owners^  cattle  are  fed  ; 
of  the  herbage  with  which  barren  cattle 
are  fed  ;  of  milk,  calves,  i^nd  £^/r 
offerings,  Cri/fe  <v,  Tbiobald{^  '59 

ELMORE    FARM. 
Ste  MiDDLiToxr. 

E  P  P  I  N  G. 

The  vicar  ofEpping,  in  EJ^x^  is  entitlpd.to 
the  vicarial  tithes  of  Burj  Farm,  CoWi 
Farm%  PamtilVt  Farm^  and  Rid/all 
Farm%  in  kind, '  X/jy^.  v.  Small ^       no 

EVIDENCE; 

|.  No  tithes  ever  having  been  paid  isp^ 
fumptive  evidence  that  the  lands  ate 
tithe  free,  Juhrty  r,  St.  Jciiu        134 

2.  But  (ec  fax  V.  Ruttyt  16% 

|.  pepofitioni 


ATABLE    OF 

5»  Depofitions  taken  in  the  original  canfe 
not  allowed  to  be  read  in  the  crofs  caufe, 
Goodwin  *v»  li'ortUyi  334 

4»  The  anfvicrsto  interrogatories  relating 
to  feveral  modufcs  generally  not  allowed 
ta  be  read  as  to  one  of  the  modfjei  in 
particular,  Qoodv-innj.  Worthy ^      534 

5^  The  depofitions  of  an  intcreftcd  wiincfs 
KJcAcd,  334 

^.  A  former  decree  for  the  payment  of 
tithes  is  evidence  of  a  vicar's  right, 
though  no  endowment  can  be  (hewn  or 

'  proof  made  of  payment  under  the  de- 
ccce^  Fax  <v.  Bara^wellf  34Z 

7.  A  depofition  proving  a  diffcfent  mws 
than  that  (tared  in  the  caufe  refufed  to 
be  read,  tiaxui  'v*  Rtynardf  ^6^ 

f  .  The  immemorial  non-payment  of  tithes 

h  too  proof  that  cenain  lands  are  tithe 

.    frec^  iury  *u.  EvanSf  3S6 

9.  The  grant  under  which  a  party  claims 
to  be  exempted  from  the  payment  of 
titheS)  muft  be  proved^  PI  bjitbiad  v, 
Fiutiofij  463 

»o.  In  what  cafe  the  uninterrupted  non- 
payment of  tithes  (hall  not  be  taken  as 
prefumptive  evidence  of  the  lands  hav- 
ing been  difcharged  from  tjje  payment 
of  tithe8>  Jtnntftgs  *v.  Letiis^  470 

lir  An  entry  of  a  terrier  in  the  parifh 
regift^r  of  the  glebe  lands  of  the  leAory 
not  admitted  in  evidence,  Sumhtr  <v, 
WiggtKy  •  221 

12.  An  entry  In  a  terrier,  in  which  the 
rcftor  faid,  that  bt  Jineiv  of  no  cufiom  in 
tbt  parijh  tut  one  groat  for  tht  milk  of  a 
iowy  not  fufiicient  toeftablidi  the  meduf, 
Diwdney  v,  Beriit,  r^o 

EXECUTOR, 

1,  Jn  what  cafe  an  executrix  (hall  pay 
cbm,  Jonti  «f,  Tifpingy  65 

1,  Sec  alfo  Dila'vaJI  <v.  Blackett^  80 

E  Y  N  S  H  A  M. 

The  vicar  of  Eynfiam^  in  Oxford/hire^  is 
entitled  to  the  tithes  of  herbage  and 
furze  on  the  ground  called  hanbury 
Cloje^  although,  it  was  faid,  the  faid 
ground  formerly  Lelon^eJ  to  the  abbey 
C(  Eynfham^  Gc-oU  *l\'    o^dan^        '  2iS^ 


CONTENTS. 

F  A  R  E  H  A  M, 

I.  The  redlory  of  Fareham^  in  Uampfbirt^ 
belongs  to  the  mafler  and  brethren  of 
St,  Croffj  near  Winchffltr^  Franklyn  v» 
St,  Crofsy  184 

%.  The  impropriators  of  Farfbam  do  not 
enjoy  Cowpyund  Crop ^othcrwiCc  Pauy'i 
Qrc/t^  in  iicu  of  the  tithes  of  wood, 
Frunkyn  *v,  St»  Cra/sf  184 

5.  The  vicar  of  Fareham^  and  not  the  im- 

••  propriator,   is  entitled  to  th^  tithes  of 

hay,  clover,  and  cinque  foil,  Fraikyn 

nj,  St»  Croft f  "  1S9 

4.  There  are  msda/es  in  this   parifli  o( 
"    three  halfpence  for  a  colt,  and  one  j^cnny 

for  an  ancient  garden  belonging  to  aa 
ancient  meffaa^c,  Frankyn  v.  ^.•,  CV/jr, 

'      189 

5.  The  impropriators  are  entitled  to  all 
the  corn  tithes  of  the  pari(h  (excepting 
of  thirty  acres  called  CaiKf^  and  four 
acres  called  Po//y*j  Crc/'t,  and  to  the 
tithes  of  lambsi  pigs,  and  gecfe,  Frank" 
l)n  *L\  St*  Crojsy  '  186 

FIFIELD    BRABANT. 

The  reftor  oi  Fifeld  Braf-ant,  in  Wtltfhlre^ 
is  not  entitled  to  the  tithes  of  H'ooskotifi 
Fctnty  although  the  occupiers  thereof 
are  rated  to  t}ie  pari(h,  the  fald  farm 
being  locally  fituatcd  within  the  parifa 
ot  lio<ixtr  Lhaiky  Sbuttlemaorih  v*  Gody 

FIGHELDEN. 

The  impropriator  of  Fioteldt^y  in  JT/V- 
Jhirty  is  entitled  to  the  tithes  of  woci, 
lambs,  pigs,  honey,  and  wax,  ariiingon 
jiitom  Magna  Furm^  in  kind,  Potr  *v. 
S-yaourt  J21 

F  I  8  H. 

1.  Tithes  are  payable  for  fprats  and  her- 
rings, S-TtatMau  *v,  BoiiMtr,  jS. 

2.  ^uarfy  Whether  a  cuftom  to  pay  fri-e 
(hillings  a  boat>  in  lieu  of  all  fi(h  caoghc 
therein,  is  good,  Ihtd»  36 

3.  Filchanls  are  tiiheablcj  fPoiridge  «• 
Utnna^  5Z 

4*  ^^^^ 
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.4.  fluoff.  Whether  a  cuftom  not  to  pay 

tithes  oipiilagi/ijh  Ko^flrttmgitaffhhe 

.  good,  IM.  51 

5.  Fi(h  caught  in  a  wear  orfevcral  fiihery, 
and  fold,  may  be  titheable,  but  fi(h 
bred  in  a  private  pond  are  not,  Gregory 

»  _ 

16.   A  cuftom  to  pay  the  tsyenticfh  part  of 

filh  caught,  or  rwelvepcncc  in  the  pound 

on  what  they  fell  for,  is  good,  Scarbo* 

.  rough  *u    Hunitrt  '   116 

7.  A  bad  cuftom  rcfpcdting  tithe  fifti,  118 

B.  The  reclor  of  S.^-irbcrtuffht  in  Yorkjhire^ 
is  entitled  to  the  twentieth  pirt  of  the 
fifli,  or  the  twentieth  part  of  the  value 
of  fuch  fi(h  as  arc  taken  by  any  jilber. 
men  inhabiting  the  Xo^n  oi Scarborough^ 
whcrsfoevcr  the  fame  may  be  caught  or 
fold,  ThotHpjon  *v   Fields  154 

^.    Stc  alfo   Thi  Bifoof   of  Nor  web   w, 
Graifgir,        .  5^0 

lb.  A  cuftom  that  the  rcdor  of  a  fiQiing- 
lown  ftiall  have  one  ftii41ipg  in  every 
twenty  millings  value  of  the  h(h  caught 
by  the  filhermen  therein,  firft  deducting 
the  fevcnth  part  thereof  on  condition 
that  he  (hall  every  Monday  morning 
during  the  fiftiing  fcafon  read  prayers 
fuitable  to  the  eiuployment  of  fiihcr- 
xr.en  ;  a  long  and  particular  prayer  for 
their  profjxirity  ;  the  one  hundred  and 
tifth  Pfalra  ;  and  parr  of  th6  fifth  chap- 
ter of  St,  Lukci  is  good,  y-«*i  *x;.   de^ 

II.  A  cuftom  tliat  the  impropriator  of 
Paublyn,  in  Corn<wa<lf  (hali  have  ihc 
tiihcs  of  all  fifh  caught  in  Mount's  Bay 
by  the  proprietors  of  boats  ufually 
mo: Ttd  in  the  parifh,  excepting  fifh 
taken  for  bait,  and  filh  m^iifcd  in  the 
lleevcs  offeynes,  although  fuch  propri- 
etors are  not  parilhioner^,  is  good, 
Guua'i'Ui  ^.  Kflynackf         '  284 

FOALS. 

A  fnodus  to  pay  one  penny  for  cvfer)'  foal 
not  fold  within  the  year,  and  the  tenth 
penny  of  the  money  which  every  foal 
19  fold  for^  is  goodi  Jonti  *v^  Canu^ 
thwm^  ^  98 

FORD. 

The  abbey  of  Ford^  in  Dsrfitjhirt,  was 
t>ne  of  the  greater  abbiesi  and  of  the 


CiHirtion  ord^r ;  and  the  farm  called 
Tottefwhtlmt^Ti  the  parifti  of  Cro/combf^ 
in  the  faid  coanty,  together  with  the 
manors  of  Ttirer  and  Caui/€liff^y  were 
parcel  of  its  pofteffions ;  but  they  are 
not  chefeby  tittie  freei  Pollard  n/,  Penn^ 

203  notii 

FOREST    LANDS. 

1.  Woodlands    in    the    Forrfi  of    Deam 
which  have  bc«n  affarud  or  grubbed  uj*, 
and  thereby  converted  into  arable  or    • 
meadow  lands,  Qiall  pay  tithes,  Ev^ifi$ 

nj   Ntvl/y  Z12 

I    ■ 

2.  But  not  u'nlefs  they  were  •Jfirttd  at  the 
time  the  ftatute  of  Edward  tbt  Ftr/t. 
was  paffed,  Hond  <v^  Bnritnw^  31^ 

FOULNESS. 

The  hiftory  of  the  ifland  of  Fow»ffsy  la 
Effrxyjind  the  cftabliftiraf  nt  of  the  cha- 
pelry  therein,  and  the  annexation  of  the 
fame  to  the  reftory  of  SbopUnd^  in  tbe 
faid  county,  Tyreii  «i/.  Kea..e:t,         204 

FOULSHAM. 

J.  The  manner  in  which  the  rcdlor  of 
Fouijhamy  in  Norfctky  is  entitled  to  take  , 
his  tithes,  R:c£  *v,  Mannin^f  466 

2.  See  alfo  Rice  <v.  Binffy^  4.8 1 

F  R  A  N  S  H  A  M. 

Therefor  o{  Great  Fraf^JIyam^  in  Norfolk^ 
is  entitled  to  the  tithes  of  milk  and 
calves  in  kind,  and  to  the  tithes  of  de- 
pafturing  barren  and  unprofitable  cat- 
tle, excepting  thofe  which  are  ufed  for 
the  plough  ;  but  he  is  only  entitled  to 
two  eggs  for  every  fcock,  and  one  t^g 
for  every  hen,  in  lieu  of  tithe  chickens  ; 
to  a  Oiwf f  hen  on  iSr.  7bo7nas'i  Dayy  in 
lieu  of  the  tithes  of  hearth  wood,  honey, 
and  apples  ;  and  to  no  tithes,  or  any 
ffiodut  in  lieu  thereof,  for  draught  horfes, 
yearlings,  and  two  year  olds,  Ewjl-m 
a;;  Spencer^  380 

FRAUD. 

If  a  farmer  hold  two  meadow6>  the  one 
belonging  to  himfelf,  and  the  other 
rented  ot  a  perfon  who  had  entered  intd 
a  compofitioR  with  the  patfon  for  all  the 

tithei 
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tidies  thettofi  And  drives  his  cow8> 
when  tbftjF  are  near  calvingi  into  the 
mtidow  nndet  compofittont  yet  he  (hall 
fiy  the  tithes  of  fuch  calves»  and  of  the 
infture  for  the  cows  to  th6  re^or»  as  if 
they  had  calved»  and  been  fed  on  his 
mmk  landt  Hich*u^  GMing^  165 

FRITTENDBM. 

TheTeftorof /^r/>/«ii^/»«,in  Ktmt^\%ot\\y 
entitled  to  a  me4lm$  of  fourpence  an  acre 
for  all  lands  in  the  fMHriihy  except  wood. 
hndsj  in  iiea  of  the  tithes  of  grafs,  hay, 
pafture,  and  all  fmall  tithes,  the  tithes 
of  j0Wx  excepted^   BUs  v.  B&gnail, 

378 

F  U  R  J5  E. 

I.  A  cnftom  not  to  pay  tidies  kt  farze  cut 
for  fale  ontil  it  is  fold,  is  bad,  Phillips 
Hfm^pms^  229 

!•  Bat  no  tithes  aredne  for  forxe  not  cut 
and  foUj  Pur  %u  S^numrf  322 


G. 
<i  A  L  B  Y. 

!•  tbt  ttClot  of  Ga/fy,  in  Ltieijiirfiirif  is 
not  entitled  to  a  penfion  of  two  marks 
and  a  half  yearly  out  of  the  rectory  of 

i»  Bat  he  is  entitled  to  fifteen  pounds, 
.  twelve  (hillings^  and  eightpcnce  yearly, 
and  the  produce  of  two  pafcels  of 
ground  I  called  thi  Pike  Cioftiy  in  AV- 
10a,  in  lieo  of  the  tithes  of  certain  lands 
in  that  parlih  formerly  belonging  to 
the  pariCh  of  Galiy\  tfragg  <i/.  Wbal-^ 

GEESE. 

A  cnftom  to  nay  one  goofe  out  of  every 
ftven  gee(e,  and  if  there  are  lefs  than 
feven  to  pay  no  tithe  at  all,  is  good, 
RMington  a;.  NhCf  6^ 

G  I  L  L  1  N  G. 

The  lands  called  MeatbiU  Ciofi,  Wlnu^ 
Und  HtMds,   Frifibolmtf  and  HMng 


Chju  in  the  parifli  of  Gilliir;f  In  ftrh 
Jbiui  are  tithe  free,  Goagi  v.  CUrkt^ 

G  O  It  R  A  N. 

I  •  TheVicar  and  incumbent  of  ^/.  Gmrram, 
in  Corn  wail,  is  entitled  to  a  third  part 
of  the  tithes  of  hay,  and  to  the  whole  o( 
the  fmall  tithes,  Sbafttr  <v.  MitchtU^ 

2.  The  pretended  cuftom  of  this  parifli, 
that  all  frtthalders  (hall  pay  iivcpence, 
and  UafeboUers  ninepence  an  acre  quar- 
terly, in  lieu  of  tithes  ;  and  that  thofe 
who  do  not  hold  mote  than  one  acre 
(hall  pay  tithes  in  kind,  declared  to  be 
void,  Chapter  v,  Micbill^  1 3 

G  R  A  N  T» 

In  what  cafe  tithes  are  due  to  the  grMtett 
and  not  to  tbt  ptifenteg  of  the  crown, 
Twratr  *u%  Geldart^  1 7 

GRANTHAM. 

The  vicar  of  the  united  vicarages  of 
Norib  and  Soutb  Gramtbamp  in  Umeatn* 
fiirtyis  entitled  to  the  fmall  tithes  ariA 
ing  on  thofe  lands  where  the  hamlet  of 
Horrocwbf  formerly  ftood,  in  kind  ; 
for, the  fuppofed  modui  of  paying  one 
Ihillinff  in  the  pound  on  the  rent  of  the 
lands,  IS  void^  Harri/on  <v*  Sbmrptf  224 


H. 
HAGBdURNE. 

1.  The  vicar  of  Hagbmnu^  in  Btrijbtre^ 
is  entitled  to  the  tithes  of  corn,  grain, 
and  hay,  and  to  all  other  fmall  tithes, 
excepting  the  tithes  of  wool  and  lambs, 
arifing  on  the  anoient  inclofures  called 
Hagbourm  Dov-h,  Hagbeurne  Purkf  and 
Cbmrtb  Meadf  Wbite  v.  KeMi^  66 

2.  But  there  are  throughout  the  faid  pa- 
rifh  the  following  m^Jmjn^  via*  thtee« 
pence  a  cow  in  lieo  of  tithe  milk; 
twopence  a  i^rrcow  ;  the  left.lhbaldcf 
of  eveiy  calf  killed ;  the  tenth  penny  of 

every 
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ct^  calf  fold  ;  and  a  penny  for  gar- 
tkn  ftuff,  Whin  V.  KtMiff  67 

3.  And  the  impropriator  is  entitled  to  the 
liih^  of  corn  and  hay  arifmg  on  ^tfjp- 
Swr9i  Daw»9  Wbiti  t/.  Kittlt^  69 

HALIFAX. 

I,  The  impropriator  of  Halifax,  in  IVi- 
Jbir^i  is  not  entitled  to  the  tithes  of 
fhcep,  lambs,  and  wool,  in  the  hamlets 
of  Warlfy.  Midgilejy  Wadf-^JLortb^  Hep^ 
Unfiail^  Erringdon^  and  Stmiijietd^  UX 
kind*  but  to  certain  moduftfy  as  ftated'in 
the  cafe,  in  lieu  thereoft  Cockcrafi  nf. 
UtJij^  220 

%,  The  farm  and  lands  called  Widdof^  in 
the  harrlet  of  Heptcnftully  in  the  parilh 
of  Halifax^  pay  to  the  impropriator 
one  (billing  and  eightpencc  a-year,  on 
the  fecond  of  Ftbruary.  in  lieu  of  the 
tithe*  of  hay  aad  com  theneon,  Co(kcr»ft 

'         H  A  L  T  R  E  E. 
Sit  Lakenkbatm* 

H  A  MM  O  O  N. 

The  rcftor  of  Hammoon^  in  Dorfeifiin,  is 
entitled  to  the  tithes  of  Skimmings,  of 
agiftment,  and  to  make  the  tithe  grafs 
cocks  into  hay  on  the  land  of  the  owner, 
Crahb  V.  tiajne,  4*1 

HANNINGFORD. 

The  leftor  of  HamniMg/ord,  in  EJixy  is 
entitled  to  the  tithes  of  Gigori^ck  fFoedp 
and  tbi  F§ur  Atm,  in  kind,  HoUn  v. 
Davis,  *73 

H  A  N  W  E  L  L. 

a.  The  chapel  of  iV/w  Brentford,  in  3fi/- 
dlt/exf  is  annexed  to  the.  rcftory  of 
HomnMilU  in  the  faid  county  ;  and  the 
ioiall  tithes  of  the  faid  chapelry  are  doe 
to  the  redori  who  is  to  provide  a  ca. 
fata  to  tht  faid  chapel,  Rgpgfm  «w 

Clithi^Ht  < 

4.  The  fmall  tithes  arc  due  tothe  ttifer 
ixaok  lands  iytag  aa  well  wichio  the  pa» 
sifla  of  Umwom  u  wkhia  the  aowii  of 
W^  Brfntfird,  although  Wtft  Bnni^ 


ford  has  a  feparM€  church  and  is  a  dlf. 
tia^  pariih»  Ragirfim  *o.  Ciiibtrte,     j 

HARLINGTON.      • 

1.  The  htm  and  lands  in  theparift  of 
HsriingioKf  in  Bidfirdfhiru  caUad  tht 

^  M»llh§m/i  Gra^r,  Hipnniik's  Farm^ 
FHar'f  Fi4ld$y  and  ibi  Baft  Ug^s,  are 
tithe  fieci  Fot  <e^.  Harftf  1^3 

2.  But  HurfFs  Fatm^  ^nd  the  lands  in  the 
Comm9n  Fieldi,  pay  tithea  in  kind.  Foot 
V.  Hmrfti  ^55 

HARROW. 

I.  ^rhe  vicar  of  Harr^wy  in  Middlifixt  19 
entitled  to*  the  fmall  tithes  arifing  in  the 
hamlet  of  Finatr^  in  kind,,  Sauadin  «;« 
Ifiant,  J  J  2 

a.  The  landholders  of  ffarrdw^y  yearfr, 
at  Micbaelmat,  fourpence  for  every  cow 
having  a  ca]f»  in  lieu  of  the  tithes  of  her 
milk  and'  calf  ;  fourpenee  for  evcrr 
barren  cow,  in  lieu  of  the  pafturage 
thereof ;  fourpence  an  orchard,  in  liea 
of  the  tithe  of  its  fruits  ;  twopence  a 
garden,  in  lieu  of  the  tithes  of  its  pro- 
duce ;  and  fourpence  for  every  fcnr 
with  pio;,  in  Heu  of  the  tithes  of  her 
litter  ;  but  they  pa/  the  tithe  of  wo6k 
and  Iambs  in  kind,  Sirut  v.  Saa'mi&tp 

HART. 

The  filhermen  inhabitants  o^HartbfooI,  la 
the  county  of  Durham^  p^Y  one  twen- 
tieth part  of  the  fi(b  caught  in'  the  faid 
port,  or  twelvepcnce  in  tbt  pound,  after 
chams  deduced,  on  the  Taloa  foch  i(h 
fell  for,  to  the  iitoBopriator  af  tht  pariih 
of  Hart,  in  the  laid  cotsnty,  in  liail  of 
tithe  fiih,  Tbi  Earl  tf  Starbaroagb  ^* 
Han/erf  n^ 

H  A  S  K  E  T  0  N. 

The  rcftor  of  Haji^tfm^  i»  S^iJiH,  u  not 
only  entitled  to  the  tithes  of  the  parifh 
of  Hajkiion^  bnt  to  thofc*  of  tlfe  mafioiF 
of  Tborpt  Hai/f  wkethcra  i»  th9  faid  o^ 
M  any  adjacons  paaiOig  Famtb^d  <vt 
Ffii,  43 


H  A  ^  S  A  G  £. 


»AT. 
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HATFIELD. 

The  iropropriataf  .of  ^tf /;$>/</,  m  Yo^hjhirt^ 
is  only  entitled  to  twopence  an  acre  in 
lieu  of  the  tithe  hay  of  the  lands  called 
thi  horth  Ings  ;  to  twopence  halfpenny 
a.year  for  every  ancient  mefTuage,  or- 
chard, and  garden  ;  to  three  halfpence 
a- year  in  lieu  of  the  tithes  of  an  ancient 
cottage  ;  to  three  halfpence  for  every 
litter  of  pigs  under  five  ;  to  the  value 
of  half  a  pig  for  every  litter  above  that 
Qomber  and  under  ten  ;  to  one  pig  in 
every  ten ;  to  twopence  a- head  for  Eafitr 
o€erings  ;  and  to  other  modajts  in  lieu 
of  the  tithes  of  calves,  cows,  goflings, 
chickens,  bees.  tups,  and  ewes  ;  to  one 
penny  an  acre  in  lieu  of  the  tithe  hay 
of  Ancient  Groundi  ;  and  to  the  tithes 
of  BramiAiith  Hall,  Pcpple*well  v,  Har- 


fiildf 


3"9» 


H  A  T  H  E  R  S  A  G  E. 


Tlie  vicar  of  Hatberfagi,  in  Derhjhirt^  is 
entitled  to  ninepence  a  load,  each  load 
containing  nine  dilhes,  of  all  lead  ore 
got  from  the  mines  called  Paftun 
QrQ'vti  and  Benm/om*s  Grc^vs,  in  the  ma- 
nor of  ^//^ff^fj'  AfiddlefOfi,  in  the  faid  pa- 
riih.  Burton  *v»  Sfenar^  336 

,     H  A  :Y; 

J.  The  parfon  is  entitled  to  have  grafs 

'  made  into  hay  upon  the  lands  of  the 

owner  ;  and  therefore  a  cuftom  that  he 

ftiall  take  away  the  tithes  thereof  in 

grafs  cocks  is  void,  ^/  thh  «i/.  Go/dtny  5 

9*  A  cuftom  to  pay  two  (hillings  and  fix- 
pence  an  acre  for  the  tithes  of  land 
when  mowed  and  made  into  hay  is  bad, 
Binfom  V.  IVaikinSf  57 

3,  A  cnftom  to  pay  fixpcncc  an  acre  for 
gfafs  mown  and  made  into  hay  is  good, 
Riddingion  *v.  Ntc$t  6^ 

jL  Tithes  arc  payable  for  hay  made  from 
artificial  graflcs,  Gedlfv.  If  inter  ^   103 

5.  Sec  alfo  Carter  v.  Salt,  121 

6.  Sec  alfo  Coles  nt.  Frapwill,  135 

7.  A  c»ftom  to  pay  twopence  a  day's 
mathi  in  lieu  of  the  tithe  hay  of  a  par- 
ticular placcj  isgoodi  Powtllv,  Powell, 

167 


\ 


8.  A  cuftom  to  pay  one  penny  a.year  4tf 

.  lieu  of  the  tithes  of  the  hay  of  a  par- 

ticular  farm  is  void,  Turton  *v»   C<tff- 

tsn,  181 

9. .A  mfd'ii  of  one  (hilling  an  acre  for 
marfh  land,  and  tenpence  an  acre  for 
upland,  in  lieu  of  tithe  hay  and  all 
fmall  tithes^  adjudged  bad|  Bate  v, 
Ho'^gest  2\<i 

10.  A  mo^lus  pf  one  penny  a-year  payable 
at  E/tfier  in  lieu  of  the  tithe  hay  of 
certain  lands,  melTuages,  and  tenements. 
Is  good,   Finch  *v.  Gerrard,  222- 

11.  A  modui  of  one  (bilHng  and  eight- 
pence  a-year,  payable  on  f he  fecond  of 
February,  in  lieu  of  the  tithes  of  hay 
and  corn  of  a  particular  farm,  is  good. 
Cocker  oft  *v»  UtUj,  221 

1 2.  A  cudom  to  pay  twopence  a  mower 
or  man's  math  of  hay  in  lieu  of  the 
tithes  thereof,  is  bad,    Somtfutlle  v. 

13.  A  cuftom  to  pay  twopence  aaacre  for. 
the  tithe  h:iy  of  Rua^^y  Ground  when 
mowed,  and  twopence  an  acre  for  FUt, 
Meadow  if  not  mowed  or  in  fallow,  is 
void.    Rainftorp  v,  Djir,  273 

14.  The  tithes  of  hay  (hall  be  fet  out  in 
gra/j  eockt^  and  not  in  bay  ceckf,  except 
by  cuftom,  Bendijh  1/,  Kemble,        346 

T5.  Tares  cut  g(ipen.  and  harvefted,  and 
made  into  winter  fodder  in  t)ie  nature 
of  hay,  (hall  pay  tithes  as  hay,  Sfcfre 

'V.  Rrajfisr^ .  373 

16.  The  rank  grafs,  which, 'when  cut  and^ 
made  into  hay.  is  calledj^ifflua/jr^/,  i» 
titheable,  Crabb  ij^  Hayw^  42 1 

17.  .The  perfon  entitled  to  tithe  hay  it 
slITo  entitled  to  make  the  tithe  grafs 
cocks  into  Avf  hay  on  the  land  ot  the 
owner,  Crabb  nj,  Hayne,  421 

1 8.  A  cuftom  to  fe^  out  the  tithes  of  grafif 
in  poaks  or  cocks  at  the  expence  of  the 
owner,  in  lieu  of  tithe  hay  and  the 
9/ter-graJii  is  bad,  Pearje  «i/.  Hsli^  457 

19.  Tithe  hay  is  payable  foe  the  gx^U  cut 
from  the  beadlamds  of  fields.  Rice  v. 
Mannings  466 

20«  Tithes  are  due  for  both  the  firft  and. 
fecond  crops  of  cbver  grafs>  chpueh 

...        ^miSe 


\ 


k 
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■ 

tnade  into  hay  from  the  fame  lands  in 
the    fame    year,    IVakelyn  *v.  Hellytr^ 

494 

21.  A  moJtt^  of  one  (hilling  an  acre  for  all 
lands  when  u fed  as  meadowi  in  lieu  of 
all  manner  of  tithe  hay,  does  not  ex- 
empt the  lands  from  paying  tithes  of  the 
firft  and  fecond  crop  of  clover  grafs 
when  mowed  and  made  into  hay,  Sum^ 
ner  *v»  IViggiiif  521 

22.  A  modus  or  caftom  to  pay  fourpence 
an  acre  for  every  acre  of  grafs  land,  in 
lieu  of  the  tithe  hay  of  fuch  land>  does 
not  include  clover  and  other  artificial 
^rafles  made  into  hay»  Gill*  a/«  Hot  rex, 

SIS 

HEADLANDS. 

The  corn  and  other  grain  growing  on  the 
Headlands  of  arable  grounds  are  tithe- 
abk,  Robiu/on  ^.  Tunftall,  487 

HEATH. 

The  occupier  of  Oldt^tii  Farm,  in  the  pa- 
rifh  o^  HtMih,  in  Dtrbyjbir$^  pays  certain 
modufti  to  the  vicar  of  Htath,  in  lieu  of 
the  tithes  of  new  calved  cows,  ftroppcrs, 
milky  cheefe,  calves,  colts,  and  toal.s, 
Fjrie  *v,  Sorefy,  453 

HEDGEROWSi 
Sti  Wood. 

H  E  D  S  E  R, 

The  re6^or  of  Htdjir^  in  Buekinghamfiirit 
is  entitled  to  the  tithes  of  Moorer's  Farm, 
in  kindy  Lovidaj  v,  Moerer,  151 

HEIFERS. 

A  modus  to  pay  one  ihilling  and  one  penny 
for  every  heifer  the  firft  year  (he  has  a 
calf,  in  lieu  of  the  tithe  milk  and  calf 
of  fuch  heifer>  is  good»  Rowe  or.  r&e 
Bififop  of  Extury  137 

H  E  M  Y  O  C  K" 

The  reft  or  of  Hemyod,  in  Drvonjhire,  u 
entitled  to  the  tithes  of  QUj  Purk^ 
F'Jhtr  'u.Leaman,  ic3 

Vol.  II. 


H  E  N  B  U  R  Y. 

1.  The  impropriator  oi  Henhury,  in  Glou* 
€ifterJhiri/\^  entitled  to  the  tithes  of  grafs 
after  it  is  made  by  the  owners  into  dry 
hay,  except  in  Cook  Marjh  and  KtngU 
Wtfion^  PmUev»  South*weU,  367 

2.  There  is  no  modus  in  the  tithings  of 
Rfd^juukf  Nofib'wuk,  and  SiowtJ^,  in 
the  parifh  of  Hsnburjy  in  lieu  of  tithe 
hay,   Font  1;.  Braceyy  368 

3.  The  vicar  of  Htnbury  is  only  entitled 
to  one  penny  a^year,  at  Eofttr,  in  lieu  of 
the  tithes  of  all  herbs  and  fruits  growing 
in  an  ancient  orchard  ;  to  threepence  a 
cow  in  lieu  of  the  tithes  of  millc,  but« 
ter,  and  cheefe ;  and  a  particular  man- 
ner of  tithing  calves,  except  in  Compun 
Gnenjiild,  Fang  <v.  Southivt//,         3  }o 

HENNINGHAM. 

The  pretended  cuilom  in  the  parifh  of 
Hinniugham  Sib/e,  in  the  county  of 
£j/2xi  that  every  tenth  pole  of  hops, 
the  binds  fevered  from  the  roots  and 
•ft ripped  from  the  poles  is  payable  in 
lieu  of  tithe  hops^is  bad;  for  the  tithes 
of  hops  muft  be  paid,  by  weight  or 
meafure,  after  they  arc  plucked  from' 
the  (lalksj  and  before  they  are  dried  or 

packed,  Sneyd*v^  UnfUfiu,  46 J 

H  E  N  S  T  R  I  D  G  E. 

The  vicar  of  Henfiridgt,  in  ^omtrfttjhirty 
is  entitled  to  his  vicarial  tithes  in  kind » 
Smilb  V*  Ronjoclfffi,^  8S 

HERRINGS. 

1.  Herrings  are  titheable,  StJDaimass  *u. 
Bonntr,  ^6 

2.  See  alfo  Jontsn;.  CU'Uirdiu,  285 

3.  And  Givavas  V,  Kefyfrari,  264 

HERRINGS  WELL. 

The  rcftor  of  HrrrhgfwfUy  in  BuffoJk^  is 
entitled  to  the  fmall  tithes  of  the  pa* 
rifh  ;  and  to  the  tithes  of  the  Iambs  and 
wool  of  the  (hecp  fed  on  tht  Sbeip  fFaiks, 
and  of  the  rabbits  bred  in  tht  iVarrtn 
belonging  to  //*//*/  Farm  ;  but  he  is 
only  entitled  to  the  third  part  of  the 
tithes  of  com  and  grain  of  fuch  lands 

P  p  belonging 


A    TABLE    OF    CONTEKfT^ 


belonging  to  the  manor  ef  Htrringfvotll 
as  were  Tormerly  parcel  of  the  poffef- 
fions  of  the  abbey  of  Bur^  St,  Edmund i^ 
Eurtok  'V.  Holdtn^  5  2  z 

H  E  S  T  O  N, 

1,  The  eftate  and  lands  called  Bulfirodty 
in  the  parifli  oi  H$Jiony  iil  MidMefex, 
are*  tithe  free,  fVood'v.  Bulflrodt,     289 

av  The  vicar  of  Heflon^  in  Middhfixy  en- 
joys every  fcvenih  Icet  of  the  land  called 
the  Holme  Meadovo^  ih  lieii  of  the  fmall 
tithes  thereof,  /F<E?0^  ^.  ^ii^r^^/,    289 

HETHERSETT. 

The  rcAor  of  Hetberfcti,  in  Norfolk,  is 
entitled  to  the  tithes  of  milk»  fruit, 
and  wood,  in  kindi  Btrney  *v,  Robertr^ 

38+ 
HiLDERSTONEi 

%te  Warton; 

H  i  X'T  OFF; 

The  demtfne  lands  of  the  manor  of  Uixtojff^^ 
otherwife  called  ThnUmai  Dr^ve,  in 
the  Ifle  of  Ely ,  are  liot  covered  from  the 
payment  of  tithes  in  kind  of  corn^ 
grain,  grafs,  and  hay,  ^y  a  modus  of  a 
penny  an  acre  upon  Tuejdaj  in  Eafter 
•Ufiikj  Crejfe  of.  IVard,  554 

H  O  A  T  H. 

Set  St.  Paul. 

H  O  L  B  E  A  C  H. 

1.  The  leiTccs  of  the  bifhop  of  Lincoln^ 
who  is  impropriator  of  tne  red^ory  of 
Bolhemeby  in  iAmolnJbire^  are  entitled  to 
the  tithes  of  wheat,  barley,  peafci  beans, 
rye,  meflin,  oats,  hay,  wool,  lambs,  and 
flax ;  and  thc^vicar  to  the  tithes  of  cole- 
feed  and  other  fmall  tithes>  Haukin  <i/. 
Gmy,  9^ 

2.  They  are  alfo  entitled  to  the  tithes  of 
all  iorts  of  com,  grain,  h^y,  wool, 
lambs,  flax,  &c.  ariing  on  the  marih 
lands  which  were  embanked  in  the 
year   l6i6>  Han  kin    q;.   Fotberingham^ 

184 

H  O  L  C  O  'M  B  E. 

I.  The  redlor  oiUdcomhty  in  SomirfitJIstre^ 
is,only  entitled  to  four  (hilling^  a  year 


at  Lammas t  in  lieu  of  tbe  tithe  Tiay  of 
Hulcomhe  Farm  ;  to  twooence  an  acre 
^  in  lieaof  the  tithe  hay  o\  Pittmans  5n3 
Ruddocks  ;  to  four  (hillings  a-year  for 
Moor^tFsirm  ;  and  to  twopence  an  acre 
for  eight  other  farms  mentioned  in  the 
cafe,  Salmon  v.  Rakej  348 

2.  The  farmers  of  Holcombe  alfo  p»y  cer- 
tain modufes  in  lieu  of  the  tithes  of  milk, 
horfes,  gardens,  orchards,  cohs,  Eafitr 
offerings,  calved,  and  pigs,  SJmau  <&. 
Rakt,  349 

m 

fa  O  N  E  Y; 
in  Bees; 

HOPS. 

•         ■ .         .  • 

I.  The  tithes  of  hops  belong  to  the  vicari 
Neuutost  v^  Bird,  3^ 

2«  ^^rtj  Whether,  on  an  agreement  to 
take  two  fhilliiigs  in  the  pound  on  tlie 
price  bops  were  fold  for,  in  lieu  of 
tithes,  the  parfoh  is  to  allow  for  car. 
ri age.  drying,  bagging  and  other  inci. 
dental  charges,  Uili  v.  Rufftll,  45 

3  it*  the  re  is  a  compofition  for  tithe  hops, 
the  parfon  may  determine  the  compofi- 
tion  by  giving  the  hop-owner  notice 
that  he  will  take  his  titnes  in  kind  XX, 
any  time  before  the  hops  are  picked, 
RrfneU'u,  Rogers,  j6  net  is 

4«  But  qii^rre,  Fdr  it  feems  that  a  notice 
about  three  weeks  before  hop-harvefl 
is  not  fufficient,  Ibid^  yj 

5.  Hop-poles  that  have  been  ofed  in 
poling  of  hops  that  have  paid  tithes  are 
not  titheable,  Bate  v,  Sprakling^       87 

6.  Hops  are  not  titheable  until  they  are 
picked,  and  the  tithes  mud  be  paid  by 
every  tentk  bu(hel  after  they  are  picked, 
Blifs  <Vm  Chandler ^  148 

7.  Slutert,  If  the  bines  from  ^hich  hop6 
are  picked  are  titheable.  148 

8.  On  a  contcft  between  the  impropriator 
and  vicar  which  of  them  was  entitled 
to  the  tithe  of  hops,  the  Court  ordered 
a  cafe  to  be  made,  FraMjn  v.  Sf,  Croft, 

186.  189 

9.  Hop.poles  Ihall  pay  tithes^  FoppU<tvell 
nr,  Canbj,  394 

to.  A 
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2  ^,  A  cufiom  to  pay  Kvtry  tenth  pole  of 
hops  after  the  bines  ate  fevered  from  the 
roots  and  dripped  from  the  poles  is 
^ad  ;  for  the  tithes  of  hops  mutt  be 
paid,  by  weight-  o^  mcafare,  after  they 
are  plucked  from  th^  ilalks,.  and  before 
they  are  dried  or  packedi    Saeyd  v. 

.    UnnuiKf    .     .  403*  477 

ti».  Hop^,;  though  planted  in  the  fields  in 
great  quantities,  are  fmall  tithes^  Smith 

>  /^-  ^nz^'h  47 S 

22*  Hops  ntaft  be  picked  and  gathered 

from  the  binds  before  the  tithes  thereof 

are  fet  oot,  iVahon  *v,  Tjcrt^  48  j 

•       H  d  R  N,  C  H  tJ  It  C  H, 

The  impropriator  of  Htyrntburtb,  in  Effex^ 
h  entitled  to  the  t^hes  of  Ho'veung 
Fatk  iii    kind,   San^ftrd  of.  Doiv/et, 

,    .    •  —  H  O.R  S  E  S..  .  .. 

jk  Saddle  horfes  depaftured  on  a  common 
belonging  to  a.  cdrporattoii>  ^  certain 
rates  fixed  by  the  corporation*  do  not 
pay  agiftm^t  tithe  to  the  p&r(on  of  the 

.   parifhi  Umiltnuood'v^  Qi 66001  f,^  ^g 

t,  A  moJur  to  pay  one  penny  a  colt  for 
every  colt  weaned  in  tnc  parifh,  in  lieu 
of  the  tithes  of  all  bolts  foaled  therelni 
is  good,  tipu/d  «i>,  Pearcif  .        >    .     23  j 

g.  A  cuftom-to  pay  no  titlie  lor  colts 
dropped  out  of  the  parilh  is  good* 
Bfincklouf  <u*  EdmunTtsf  314 

4*  A  cuilom  to  pay  fixpence  yearly  af 
Eaflefy  for  every  horfe  or  mare  kept  for 
carrying  coal  or  other  carriage,  in  lieu 
of  the  tithes  of  the  profits  made  by  the 
hire  of  labour  of  fuch.  horfe*  or  mare, 
and  one  penny  for  every  colt,  is  goodf 

,    ^a/mo9<v.  Raitf.  -.349 

j.  Draught  4ior{bs,  ^arliflgs,  and  two 

year  olds,  are  not  titheabie,  BurJUm,  'Vi 

,    S/>iMcir.  .  .381. 

6.  Horfes  fed  and  depnf^ured  for.  the 
purpofes  of  the  team  or  plough  are  not 
litheable,  Lami  *i/.  Ta/ttr/a/J, 


The  landholders  in  the  hamlets  of  f^/f^' 
ne/ff  Crobk.h^:met  mi\d  Southh^imt^  in  thfc 
parifh  of  Hp^vin^h^lm.  in  Torijh-rf^  pay 
yearly  the  foift.  or*threfe  pounds,  fix 
ihiHiiigs,  add  cigbtpence>  in  lieu  of 
fmall  tithes,  lajUr  v^  CtAtbornt^   tyi 

-HUSBAND   A14d   WIFE.  . 

A  fecond  hufband  is  liable  foi^  a  mortuary 
due  to  the  re^or  of  the  parifh  on  the 
death  of  his  wife's  fifS  hufband,  Cmr-i 
ttrv,  Sai/j  120 

HUSBbftPIE    TARfeANT.. 

The  impropriator  o^ti^fij  nt  Tarrant^  in 
Hampjhtft^  is  only  entitled  to  the  titherf 
of  r«rif,  wflo/,  and  /a«r^i,  and  the  vicar 
to  the  other  tithes;  Hxilur  *v,  Co^ptr. 

H  U  S  T  E  R  P  O  I  N  T.  .    . 

J.  The  redlor  of.  Hu/f fr point ^  in  Suffix^  is 

entitled  to  the  tithes  iA  kind,  Doa/t^rt 

,  v.  Norton,  •  46 

2.  The  reftor  of,  Hufit^oitit  is  entitled  la 
tithes  of  the  lands  called  tbt  Barron^ 
Dod/on  *v,  Norton,  .         1 24 

3.  The  reftor  of  ffu/ffrpotnt\s  entitled  to 
thb  tithes  of  milk  in  kind,  D^ti/ott  or* 
OiiVcr,  ij.^ 


Ibi^ 


I. 


I  L  F  O  R  D. 

TUe  lands  called  tbt  Ola  ff^arren,  adjoining 
to  Aldirfirook  houftt  aear  Wanpad^  ia 
EJpx^  do  not  lie  Iri  the  parifh  of  iVan*^ 
fiiad^  but  in  the  parifa  of  tittU  Hford^ 
jM/on-v.JJb,      ..     ,     .  ,         417 


HORSHAM. 

l*he  vicar  of  Horjhams  in  Suftx,  is  enti- 
ded  to  his  tithes  in  kiad»  RoytMl  tt. 
B<fgert,  7  J 


1  S  L  E  W  O  R  T  U.        - 

4^9  The  impropriator  of  IJlfworth,  in  AfiV-t 
d'i/tx^  and  not  the  vicar  is  entitled  to 
the  tithes  of  peafe  and  beanfc,  whether 
gathered  gieen.  or  ripe,  and  to  all  the 
tithe  of  the   glebe  lApds«   GumUj  nr, 

Birt^  ■  351; 

t  p  a  ISNAMPSTSO 
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ISNAMPSTED  LATIMER. 
The  chaplain  of  the  chapel  of  eafc  of 

Ifnampfiid  LMiimer^  in  Buckingbamjhfre^ 
in  the  donation  of  the  lord  of  the  manor 
of  Latimer^ .  is  entitled  to  receive  five 
quarters  of  wheat  yearly  from  the  im- 
propriator of  the  |)ari(h  of  Chtjham  Lei^ 
tifler^  in  the  faid  county,  Butnt^  <v. 
WbUbc%Uy  299 

INGATESTONE. 

I.  The  rcftor  of  hzau/lone^'  in  Efffx^  is 
entitled  to  all  the  tithea  of  the  parifh, 
Ralph  r.  Sandfirdy  104 

a.  The  lands  of  the  manor  of  IngAieflone^ 
in  Eftxy  pay  to  the  rcftor  a  moJus  of 
forty^  (hillings,  by  half-yearly  pay- 
ments, at  Micbatlmai  and  Lady  Day, 
in  lieu  of  all  tithes  ariiing  from  and 
out  of  the  faid  lands,  except  the  land 
called  Hayfiildy  which  pays  a  medvs  of 
ten  (hillings  a-ycar  in  jicu  of  the  tithes 
thereof^  Ralfb  v,  Petri,  274 


K. 

K  E  L  L  I  N  G  T  ON. 

The  vicar  oi  Kellhgtotu  in  Yorkjbire^  19 
entitled  to  the  tithes  of  the-  agiftmcnt  of 
barren  and  onprofitable  cattle,  Almomd 
1;.  Trtmiy  Collegia  442 

K  E  N  N. 

The  reclor  pf  A>»»,  in  Dinjonjhlre^  is  enti- 
tled to  the  tithes  of  milk  in  kind,  De^wd* 
Miy*v.  Bertie,  ^jo 

KINGS  TO  N. 

The  yMT  o(  KingJ^en,  in  Smrfy,  is  entitled 
to  appoint  a  chaplain  to  the  chapel  of 
£afi  Moulfty^  and  fndi  chaplain  is  enti- 
tled to  the  fmall  tithes  ot  fo  much  of 
the  metnT  ^fMettbam  as  lies  witliin  the 
chapelry  of  Eaft  Moui/g^  Ccmer  v^ 
Clarke,  ,     409 


KIRKBY    MALZARI>. 

I*  The  vicar  o^  Kirkf^y  Malzard,  in  Terh 
Jb're,  is  entitled  to  the  tithes  of  hay, 
and  other  tithes,  gieatand  Imally  arifing 
in  the  pari(h  ofKirih  Malzard,  in  the 
hamlets  of  Grt'wiitborpt,  Aze^lty,  and 
Milkley^  and  on  Spnngbmll  Fmrmj  ia 
kind,  Sa'vev.fTrmbir,  363 

2  The'vicar  of  Kirihy  Malxard  is  enti- 
tled to  the  tithe  hay  and  other  tithes 
arifmg  in  the  hamlecs  of  Larten,  Hi^ 
MefftSi  and  Low  Mejfet,  in  kind.  Save 
'V.  Raynard,  364 

3.  The  vicar  of  Kirkhy  A/a/«uiri/ia  entitled 
to  the  tithe  hay  on  the  lands  called 
Lagrams  ^nd  Whitelands  \  bot  the  lands 
called  Ray  Park  are  tithe  free  ;  and  for 
thofe  called  Readingt  and  Cleai^es  there 
is  payable  a  modus  of  ^'x.  (billings  and 
eightpence  a-ycar,  San/t  <v»  Lodge,  366 

• 

K  I  R  K  D  A  L  E. 

The  lands  called  Flintoftt  and  haeeepers, 
in  the  parifh  of  Kirkdale^  in  YtrrkflfWt, 
were  formerly  parcel  of  th?  po(reflions  of 
the  monaftery  of  Rit^klxy  a  monafter^ 
of  the  Ciftertian  order,  and  are  tithe 
free,  Wbittbtad  v.  tlintoft^  462 


*i^ 


L. 

LAKENHAM. 

The  vicar  o£ '  Lakenbam,  in  Norfolk,  Is 
entitled  to  all  tithea,  except  the  tithes 
of  corh  and  grain,  arifing  on  tbeDtmefM 
Lande  of  the  manor  of  LakeiAam,  Fox 

\    0/.  Bard'weU,  338 


f* 


LAKENHEATH. 

The  lands  called  Redmon  and  Hetkrut  in 
Suffolk^  are  parcel  of  the  territory  called 
Bedford  Ltyei^  and  pay  tithes  to  die 
rc^r  of  leikmitstb^  Sbsw  *v.  Stykh  4 

LAMB, 
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LAMB. 

Sei  Shssp  avii  Lambs. 

•  .  '  - 

$i  Acodum  to  pay  fixprnccforcvcry  lamb 
in  lieu  of  the  tithe  of  ]ambs>  is  good^ 
Rt^tng/0M  'V.  UUt,  6^ 

s.  Tidie&  are  not  payable  for  lambs  dropped 
from  ihoep  taken  in  to  agift  during  the 
winter,  iimith  *v,  RofucUjfftf  89 

j«  A  cuftom  to  pay  threepence  for  every  lamb 
yeaned  is  faid  to  have  been  held  a  rank 
m^Mks^  G0:i4ard  *;;,  Kthit^  1 90 

4.  Amunit/s  to  pay  a  halfpenny  for  one  lamb, 
a  penny  for  two,  tnree  halfpence  for 
three,  fourpence  for  four,  one  ihilling 
for  five,  one  (hilling  and  tenpence  for 
fixy  one  ihilling  and  tenpence  halfpenny 
for  feven.  one  (hilling  and  elevenpence 
for  eight,  one  (hilling  and  elevenpence 
halfpenny  for  nine,  two  (hillings  for  teny 
and  fo  in  proportion  to  the  number,  is 
good,  Cocker offv,  Utity^  •    221 

5«  AcuHom,  that  lambs  yeaned  in  a  foreign 
parllh  from  (hcep  which  had  been  win* 
tercd  there »  (hall  not  pay  tithes  to  the 
parfon  of  the  owner's  pari(h,  but  that  the 
parfon  of  the  foreign  paridi  (ball  have 
the  tithes  of  fuch  Iambs  ;  and  io  where 
the  (beep  are  wintered  in  one  f^ariih,  and 
fummered  in  another,  is  good,  Cock' 
€r»ft  *v,  UtJtjf  221 

6«  A  cuftom  to  pay  on  S^.MarVs  Day  one 
lamb  in  ten,  one  lamb  in  ninei  the  par- 
ion  payine  the  owner  a  halfpenny; 
one  lamb  m  eight,  paying  the  owner 
a  penny ;  one  lamb  in  fcven,  paying  the 
owner  three  halfpence  ;  no  lamb  in  (ixy 
the  owner  paying  the  parfon  threepence; 
no  lamb  in  five,  the  owner  paying  two 
pence  halfpenny ;  and  fo  a  halfpenny  for 
«ach  lamb  under  fix,  is  good,  hrtncklow 

7«  In  what  cafe«  and  under  what  circuro- 
ftancesr  the  fetting  out  the  tithe  of 
lambs  on  ^/.  Mark's  Duy  is  not  good, 
P»9r  V.  Se^mour^  323 

i«  A  cuftom  to  pay  fo  much  for  lambs  in  lieu 
of  the  tithes  of  their  wool,  when  hvg^ 
Jhfe^f  and  no  tithes  for  the  wool  of  their 
£rft  (hearing,  is  bad>  Laithn  *u,  Cbr^^ 

358 


tt^utt 


l6m  Acuftom  in  tithing  lambsi  that  the  far- 
mer (hall  take  twoj  and  then  the  vicar 


one,  and  then  the  fanner  feven,  and  fo  on; 
and  the  farmer  to  pay  fourpence  for  every 
odd  lamb  at  St,  Mark's  Ttdt^  is  bad, 
Peam  V.  Hallf  457 

1 1 .  Lambs,  though  yeaned  oat  of  thepari(hf 

.  (hall  pay  tithes  to  the  parfon  of  the  pa- 

ri(h  in  which  the  oves  were  wintered^ 

R0bin/9it*v.  Tunfiall^         '  486 

LEAD    ORE. 

1 .  A  cuftom,  that  tithes  (hall  be  paid  for  all 
the  lead  ore  dug  in  a  particular  pari(h> 
as  will. not  go  through  an  inch  riddle  a» 
it  falls  from  the  picks  when  firftdug  in 
the  mine,  apd  that  all  fuch  ore  as  will 
go  through  fuch  riddle  (hall  be  tithe 
free,  is  good,  Lonfdalt  <v.  Batburjff  302 

a*  A  cuftom  to  pay  ninepence  a  load,  each 
load  containing  nine  di(hes  of  lead  ore 
clean  dre(fed,  in  lieu  of  the  tithe  of  lead 
ore  got  in  the  manor  of  Steney  MtddU^ 
ten,  in  Dirbyjhiru  IS  goodf  Burfm  «i/« 
Sfinctr^  336 

LEASE. 

Sii  Agrbembnt. 

I  •  A  parol  leafe  of  tithes,  is  void,  Swerdtr 
v»  Bujh%  29 

2.  In  what  cafe  a  parol  leafe  of  tithes  for 
three  year»by  way  of  retainer,  is^ood^ 
Ktddtngton  *u»  Adamfcmy  49 

3  A  covenant  in  a  leafe,  that  the  demifed 
lands  are  ti^e  free,  does  not  exonerate 
the  tenant  from  the  payment  of  tithes^ 

•  if  the  premifes  are  not  tithe  free^  ^fV- 
fMrt  v»  BatchiUr,  1 06 

LEEDS. 

I,  The  impropriator  of  the  tithing  of  Bee* 

fiony  in  the  pari(h  of  Leedty  in  Yorkft>ire% 

is  entitled  to  the  corn  tithes  of  the  farm 

called  Qatt  Bujlen^  in  kind,  Atkimfon  v* 

Ciakef  gl^HOtis 

2 . 1'he  v  icar  of  LeeJs  is  entitled  to  the  tithes 
of  turnips  from  the  owners  or  leiiees 
of  the  land  in  which  they  are  ibwo, 
JCirJba^w  V.  ifitSt  514 

LEIGH. 

The  red^or  of  the  priihes  of  Lvgb  upvm 
Mfdtp  and  Meiis,  in  S^merjetfoiret  is  en- 
titled to  the  great  and  fmall  tithes  of  the 
lands  called  ^be  fVarren^lVbiteifleCUje^ 

Pp3  R^^ 
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jfoiim^j  Clefi,  the  Sevtn  Atm^  the  Tour 
fSc'^eii  a  paddock  near  Blcem's  Mill,  and 
m  fdrJltJ^  Biiiy  Moje  %;.  Bt^dgts^    500 

■    '     L  E  W  E  B,  \       ■ 

The  archdeacon  oTLentjisy  in    ^vjfex^  is 

\J  entitled  to  a  procuration  of  fix  fliilfings 

and  eight  pence'a  year  from  the  rcdlor 

of  Wtahi'tgtotiy ,  Boucbier  *v*  Deddiridg^y 

L  I  L  L  E  Y. 

Tfl€  manner* and  extent  in  which  tlic  im- 

';  propmtor  of  Lillext  in  HirtfQtdJhre^  is 

entitjed  to  the  tithes  of  the  parifh      nd 

of  cert;  in  land  lying  in  the  adjoinjng 

parilt  of  Otiltj^  Ua'Jitld  'v.  Railing, 

:•;:•*;■,  ■ .;  \  -•  47^ 

LITCHFIELD. 

^hc  rciftor  of  tlie  parifh  of  liubfieid^  in 
Hkmfjhir)£y  is-,entiflc3  to  the  lithe^  of 
Litchfild  Ea,mi   Widmou  i;.  Bauhilor^ 

^.'.     ....-'  -*o6 

LITTLE    WENLCOK.- 

Thc  fedor  of  Littlt  Wtuloe'k, ' in  Shre^-^ 

'\  Jhirt^  "  entitled  to  the  tirhc   of  wood 

felled  in  HoUrook  Co'p/ifcey  And  fold  tp  be 

made  into  charcoal  for  the  ufc  of  Liig6» 

ion  Furnace,  Jordim  v.  JiukiHSt         14J 

.  '    '    '  '    * 

LLANS  ANFRAip. 

The  coinmendatory  rcAor  of  Uanfinfraidy 
\i  in  Monfgofjiirjififiri^  is  entitled  to ,  three 
fourths  of  the  tithes  of  the  townlhip  of 
Treugian,  excepting- '  Ea'ftcr  offerings, 
inilk,  and  ]ainl:js ;  to  the  whole,  of  thp 
tithes  of  which,  and  alfo  tdthc  remaih*- 
jng  fourth  part  of  the  other  tithes  the 
vicar  is  entiiledj  Davin  'v.  Pria^        o 

LLANTILLIO. 

The  vicar  of^  Uatfiliio,  with  the  chapel 
of  Ptnrojty  in  Monmoutbjhin  annexed, 
is  not  entitled  taany  tithes  of  the  lands 
belonging  to  tl\c  fre.e  chapel  of  Llan- 
nuair  Gitgsti'dt  and  ortly  jo  a  modui  of 
twopence  ^  day's  math  for, the  tithe  hay 
in  LUntilioy  and  a  penny  a  day's  math 
for  the  tithe  hay  in  Ptnroji  and  Llan^ 
'^viu'r,  Piufll  V,  PeaviU,  186 


LLANVICKANGEL  HELIGEN. 
*   JwNantwell. 

LLANV7AIR  GILGEED. 

The  free  thapel  oVLlanvoair  Giigfed,  in 
,  Mettmottfhjhfre,  .and  the  Grange  or  dc- 
mefne  lands  thereto  belonging,  were  aj^ 
/at red  out  of  the  foreft  of  Grc/mounU  in 
the  parifti  of  Grrjfz'vi'tryy  and  part  of  the 
poffeflion  of  the  abbey  of  Ooore^  iiod  fd 
tithe  free,  Po-wtll  1;.  Pii^ell;  1 67 

L  L  A  N  Y  R  E. 

5«Nantwell, 

LONDON. 

1.  There  are  four  houfes  in  the  pa.ri(h  of 

4  Sr»  Gtles^  without  Cfipplegatty  in  Ltn-* 
cony  which  pay  certain  m^dv/^i  yearly, 
in  lieu  of  the  tithes  impqfed  by  the  fia- 
tute  37.  Hei).  8.  c.  \z.  Bennttt  13.  Tn* 
pa/sy  '97 

2.  The  inhabitants  of  SL  Br idi* sin  Lem^ 
,    don  {hall  pay  tithes  purfaance  to  57. 

Hen.  8.  c;  12    T^^iunUj  v.  Wilfon^  zoo 

JM/lV. 

3.  The  afiefTtnents  nnade  porfiiant  to  the 
.   fiatute  221  &23.  Car.  2.  c.  15-.  for  the 

maintenanoc  of-minii^crs  in  thofc  pa- 
rilhes  which  were  deftroyed  by  the  fire 
pf  £9iu/«',*do  not  exempt  thofe  wh^ 
pay  them  from  paying  titiies  according 
tajy.Hco*  8.  c.  12.  Tf.^nUj^'v  Wn- 

*    LQUGHTON. 

1  •  The  fe^or  of  Lomghton^  in  Bneling^ 
^  bsm/htrey  is  entitled  to  the  tichtB  of  cows 
depaflured  on  the  mcmftd  L^ngs^  of 
wood,  furze  apples,  pears,  lambs.  pi« 
geons  fold,  unprufitable  cattle  in  kbd, 
and  to  Eader  offerin^^  Tbempjin  *u^ 
Holt 9  ^.. .  269 

2.  But  he  is  orJy  entitled  to  twopence  for 
every  new  milch  cow.  and  three  half- 
pence for  every  old  milch  cow  d€pafiu%i 
ed.in  the  Common  F'fia ;  to  a  halfpenny 
fgr  every  lamb ;  to  eightpence  for  every 
fcore  of  ihcep  not  wintered  ip  the  pa- 
rifh ;  to  a  penny  for  all  fire  wood,;  ^xA 
three  halfpence  for  cvjpiy  9al{  wca'nec}, 
Jbomf/on  v.  Holt,  176 
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LUDGERSHALL. 

The  xt(Xor  o^ Luifgerjhally  in  Buekingbam* 
Jhiret  is  entitled  to  the  tithe  of  com  and 
to  the /mail  tiihiM  in  kind;  but  he  holds 
two  meadows  called  the  Parjons  Pieces 
in  lieu  of  the  tithes  of  hayy  and  the 
lands  palled  Btrry  LauJs^  are  tithe  frte> 
Mt^/en  v.  f^pe^  Z7 1 

LULWORTH. 

The  impropriator  of  Eafi  Lvlv:orth,  in 
Dor/efjhirty  is  entitled  to  the  tithes  of 
corn  grain,  and  hay,  of  Cafiit  Fatm 
snd  Park  Farm^  in  kind;  S<wyir  nj.  Wtld^ 

38 

L  .Y  N  E  H  A  M. 

The  impropriator  of  the  parifh  of  £/»/- 
him^  in  Wtltjhirey  is  entitled  to  the 
tithes  of  thofe  lands  which  are  called 
the  Co^  Ltajit  the  Horft  Ltaft^  and  the 
L6*wtr  Long  Furlongs  in  kind ;  but  the 
lands -which  conftitute  Tokinham  Court 
Farm  and  the  field  ca  led  ^il/Mtad,  are 
tithe  free,  HyUon  *i;.  Da^vii^  '  445 
7.  See  alfo  H^alktr  <j,  Htlton^  447  notis 
3.  And  Hilton  v.  Heathy         *  ^^6 


M. 


MAIDSTONE. 

1.  The   rettory  of  McUftone,    in  Kent^ 
'  includes  the  borough  of  Stoney  P^ttk^ 

Loddin'gtop,  zxi^WtJirii^  Bli/j  V.  Cband^ 
Ur,  '  14^ 

2.  The  rcd\or  thcfeof  is  pjitlcd  to  the 
tithes  of  hops  in  kind,  Ib'id^  146 

M  A  L  L  I  N  G. 

The  vicar  of  Eoft  Mailings  in  Kenty  is  en- 
titled to  the  tithes  of  hops  in  kind, '///// 
1/.  Rujill,  46 

M  A  N  A  C  H  A  N. 

The  particular  mode  in  which  the  tithes 
of  corn  and  gr»inf  rowing  on  the  tene- 
ment called  Trtgitho,  in  the  pariih  of 


Manacban,  in  Cornwall,  are  to  be  fet 
o\it,  Gregor'v.  Nicbola J,  536 

MANCHESTER. 

1.  The  rcdlorof  the  pznihof  Mandeflfn 
in  Lancajhtrtt  is  not  entitled  to  four- 
pence  yearly  at  Eafttr  for  every  loom 
ufedby  any  manufacturer  there  in  mak- 
ing and  weaving  ^:anchefter  goods, 
Manibtji'  r  College  *v,  Jndre*w^  488 

2.  Cenain  modules  admitted  to  be  payable 
ii)  Mambefitr^  Ibid',  49  & 

MANOR, 

A  rcflor  may  be  entitled  to  the  tithes  of  a 
manor,  though  part  of  it  lie  in  an  ad- 
jacent parifh,  i  atubardv.Freef         43 

MAPLESDEN. 

The  cftatc  called  MapUfden^  in  the  pariih 
of  Tircfbirfl,  in  Safexj  is  not  tithe 
free.  Lord 'v.  Turk,  201 

M  A  R  F  L  E  E  T. 

The  impropriator  of  the  pariih  of  Paul 
and  Marfltety  in  Yorhjktre^  is  entitled  to 
tithes  in  kind,  Wattrland  <o,  Parker^ 

M  A  R  N  H  A  L  L. 

The  reftor  of  Marnball,  iij  Dor/etjhiret  is 

only  entitled  to   a  moams  of  twopence 

a  cow  yearly,  in  lieu  of  the  tithe  of 

milk  arifing  on  Marnball  Farm^  C/(A- 

Jou  'V^  Dre'Wy  3^* 

MARSTON  MORTAINE. 

1.  The  reftor  of  Marfton  Mortaitie^  in 
Btdfordjbirty  is  eptitled  to  all  tithes* 
both  great  and  iroalU  except  of  corn 
and  grain,  as  well  for  lands  called  tbi 
hcrjecroft  and  ibe  Homnloje  as  for  Pafi 
tun  StAjarth  Ground,  zTidi  all  other  lands 
in  the  pariih,  St.  Eioy  nj.  Prior,        2 1 7 

2.  Sid  ^u^re.  If  there  is  notVi  modut  of 
ten  (hillings  a  year payaUc  in  lieu  of 
all  manner  of  titnes  for  tke  Horjecrojt  \ 
and  another  modui  of  one  penny  in  the 
pound  on  the  rent  or  value  of  the  paf- 
ture  and  S*wartb  Ground,  and  another 
of  forty  (hillings  a  ^car  in  lieo  of  the 

P  p  4  tithea 
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tithes  of  ih  Homt  Clo/e^  St.  EIoj  v. 
Prior,  2.1 7 

MARTYR   WORTHY. 

The  rcflor  of  Afflr/yr  Wordy ,  in  lia-nt' 
Jhirey  is  entitled  to  the  tithes  of  the  field 
called  AJhaonjon^  and  formerly  part  of 
the  poflcflion  of  the  priory  ol  5/.  ^it/- 
thifii  in  Winun,  in  kind,  Ejre^j.  Fike^ 

6i 

M  A  W  N  A  M. 

The  re^or  of  Mauonamy  in  Cornivalli   is 

"  only  entitled  to  a  mot^us  of  one  pound 

two  (hillings  and  eightpencc  a  quarter, 

in  lieu  of  the  tithes  of  i^entuarne  Farmy 

Pih'watne  T.  Fittr^  2S7 

MELKSHAM. 

!•  The  vicar  of  Mtlkjham,  in  IVihJhtrt^ 
is  entitled  to  the  tithe  of  the  lands  cal- 
led lUy,  which  lies  in  the  parilh  of 
hltlkjhom^  and  not  in  the  parilh  of 
Wbadi^tHy  although  no  tithes  had  crer 
been  paid  for  them  eijhcr  to  the  vicar 
of  McU'Jbam  or  to  the  rector  of  Wbudatnj 
fox 'v.  Rutty ^  16a 

X,  S^uaret  Whether  there  is  a  cuftom  in 
this  parilh,  that  the  vicarial  tithes  (hall 
be  compounded  for  by  way  of  ambula« 
tory  cpropofition,  Fox  v-  ^ytty,       160 

M  E  N  D  I  P. 
Sti  Leigh. 

MEVAGISSEY. 

The  vicar  of  Mi^aKtjJiy,  in  ( ormLaVy  is 
entitled  to  the  tithes  in  kind  of  all  pil- 
chards and  other  fifli  caught  at  fea,  and 
brought  into  and  cured  in  the  faid  pa- 
rilh, tVorlridgt  *v,  Hinna^  50 

MICKLEIIAM. 

The  reftor  of  Mhkliham^  in  $urryy  is  en- 
titled to  the  tithe  of  hops  in  kind,  WoU 
ton  *v*  Tyirt,  483 

MICKLEOVER. 

The  manner  in  which  the  vicar  of  Mitkle^ 
9'\.e>%  in  Dtriyjhin,  is  intitled  to  a  fx>r- 
tioA  of  the  tithe  of  hay  ariling  in  cer* 


tain"  clofes  in  the  hamlet   of  LUtleotr^ 
in  tlie  faid  parifhj  ffiimot  <z/.  Uarpwm 

495 

MIDDLETON. 

The  re^or  of  f^UdJletom^  in  Sm/Tox,  is  en- 
titled to  the  whole  tithes  ariling  on  £/- 
tifore  Farm,  Pocock  v.  Sparks,  54 

2.  The  lead  ore  got  in  Pafiure  Greofo  and 
Benni/oH  G*ovi,  jn  the  ;nanor  pf  Stontj 
hUadltt'Ut  in  the  parilh  of  Htthu/egi, 
in  Derbxjhirt,  pays  the  vicar  ninepence 
a  loady  each  loavi  containing  nine  difhes, 
in  lieu  of  the  tithes  thereof^  Burton  v, 
Spcimrt  336 

MILK. 

1.  The  tithe  of  milk  is  to  be. taken  by 
every  tenth  meal,  and  not  by  the  tenth 
of  c\cxy  milking,  Doo/om  1/,   Norton^ 

47 

2.  See  alfo  Dodjon  v,  Olrvtr,  143 

3.  The  tithe  of  milk  moft  be  carried  to 
the  parfonagc  houfe,  £aii  <Um  Sfrmd- 

ling,  87 

4.  A  cuftom,  that  the  pariihioner  (hall 
carry  every  Monday  morning's  milk  to 
the  paxfonage  on  i^hitjunday,  and  that 
the  parfon  Ihall  adorn  the  church  with 
boughs,  and  Hrew  the  ailes  with  rufhes, 
is  bad,  Jonei  v.  Carthorse,  98 

5.  Eut  fee  Dtnjiou  *v,  Jones ,  149 

6.  A  cuHom  to  fet  apart  all  the  milk 
cows  produce,  from  the  firft  of  May  to 
the  firll  of  Ncvetntftrt  and  to  make  the 
fame  intochecfeon  every  twentieth  d^j 
for  the  ufc  o'f  the  vicar,  in  lieu  of  the 
tithe  milk  of  the  whole  yearj  feen  s 
good,  Lewis  V,  £o<wiKf  131 

7.  A  culiom  to  pay  fevenpence  for  every 
cow  with  calf,  and  elevenpence  for 
every  cow  without  a  calf  yearly  on  Ai:- 
ebatlmas  Day  in  lieu  of  the  tithe  of 
milk,  is  goodj  Rowe  v,  Bijb^f  of  Bxe^ 

tir,  137 

8.  A  culiom  to  pay  twopence  yearly  for 
every  new  milch  cow,  three  halfpence 
for  every  old  milch  cow»  and  the  miJk 
of  all  the  cows  on  IVhit/mn  Monday^  in 
liea  of  the  tithe  of  milk,  is  good. 
^Jonts  %\    CaHuib$rne,  149 

9-A 
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^.  A  viodus  of  eightpence  a  cow  and  four' 
pence  a  heiier,  m  liea  of  tithe  milk  and 
calvesy  is  good,  PbtiUpi<v.  Sjme:,  229 

xc  A  cadom  to  pay  every  tenth  meal,  or 
morning  and  night's  milk,  from  the 
time  the  cows  ^o  upon  the  common^ 
about  the  third  of  ilfu;,  to  the  third  of 
Ju^fji  yearly  for  the  tiihe  meals  or  turns 
of  morn  in  c  and  night's  milk,  in  lieu  of 
all  tithe  niilk  throughout  *the  year,  is 
bad     6  m£ffu>:     nj,  I'f'-  ,  26  c 

J  1.  A  mo  JUS  of  fourper.ce  a  cow,  payable 
atX/»w'-ij,  anci  ihr  C|;e  .ce  a  neifcr  in 
lieuof  thetiihc  r.ilk  thereof,  diiallow- 
cd,  Jones  *v»  HugL..,  2S8 

1 2.  A  cuftom  to  \uy  the  tithe  of  rai'k  by 
the  tenth  evening  and  morning  mer.l's 
mi  k  in  kind  commencing  on  the  Mon- 
day fortnight  after  E^'Jier  Da\y  and 
the  morning  folic  wing  to  .ill  Saint^s 
Doj  yt^iiYt  to  be  taken  by  the  parfon 
where  the  cows  are  milked,  and  no 
tithe  milk  to  be  paid  for  the  reiidue  of 
the  year,  is  bad,  Brimkloiu  *u*  Ed- 
munds, 3 1  j|. 

15.  A  cuftom  to  pay  the  whole  tenth 
morning's  meals  milk,  mixed  toge« 
ther  with  the  milk  of  the  night  before, 
the  cream  being  firft  taken  off  from  the 
night's  milk  from  the  ninth  of  May  to 
the  firft  oi  Ay gnft  yearly y  and  one  whole 
meal  of  milk  made  into  cheefe  for  the 
ire^or,  difalkwed,  BurJUm  <z/.  Sptmar^ 

380 

14.  The  tithes  of  milk  are  due^  although 
the  cowkeepcr  pay  the  tithe  of  calves 
in  kind,  and  keeps  them  on  milk  for 
the  parfcn  until  MUbatlmas^  RohinJ^n 
1/.  lunfiall^  486 

15.  A  modust  th^t  all  the  cheefe  that  is 
made  every  tenth  day,  by  any  perfoa 
keeping  a  cow  or  cows  in  the  pariih 
from  the  firft  of  A/*y  to  the  firft  of  Am- 
guft  yearly,  (hail  be  delivered  at  vittY 
fuch  perfon's  houfe  on  the  fit  ft  oi  Auguft, 
or  fo  foon  after  as  demanded  by  the  rec- 
tor, all  the  milk  yielded  by  fuch  cow  or 
cows  of  the  evening  of  the  ninth  day, 
and  on  the  morning  of  the  tenth  day, 
the  milk  of  the  evening  of  the  ninth 
day  being  only  once  ikimmed,  and 
fairly  ufed  and  employed  in  making 
(uch  cheefes,  in  lieu  of  the  tithe  milk 


of  the  whole  year,  is  good  Gills  v, 

HorrtXy  534 

1 6.  Anentry  in  a  terrieri  that  the  reAorknew 

of  no  cuftom  in  the  pariOi  but  om  groai 

for  the  milk  of  %  eouu,  is  not  fufficient 

evidence  to  eftablifti  that  payment  as  a 

n»dusf  Diiidney  *v.  Btrtie,  5^0 

MILLS. 

1.  Tithes  ftiall  be  paid  for  the  toll  of  com 
ground  at  a  water  mill^  Cnjfe  v.  Thro* 
taldy  5* 

2.  The  Court  divided  in  opinion,  whether 
tithes  of  an  ancient  com  mill  that  had 
never  paid  tithes,  were  payable  or  due 
of  common  rights  Dodjon  n),    Oliver^ 

J44 

3.  Ancient  mills,  that  is,  mills  eredled 
before  the  ninth  yczxo{  Edward  the  Se- 
tonay  which  have  never  in  the  memoijr 
of  man  paid  tithesi  are  tithe  free,  Hughes 
'Vt  BiUinghurft^  208 

4.  A  modus  allowed  for  a  mill  which  had 
originally  only  two  pair  of  ftones, 
though  a  third  pair  had  been  added>  the 
whole  being  carried  by  the  original 
frame  and  wheels,  and  the*  mill  being 
incapable  of  working  more  than  two 
pair  of  ftones  at  the  fame  time,  G«^ 
iviu  «i;.  fTortleyp  33 j 

5.  The  tenth  part  of  the  clear  profits  of 
mills  is  due  to  the  vicar,  in  lieu  of  the 
tithe  thereof,  ^ homas 'v,  Pme,        550 

6.  A  mill  decreed  to  pay  tithes,  though 
eredled  on  the  fcite  ot  an  ancient  mdl 
with  pait  of  the  old  materials,  Thomm 
*v.  Price  9  550 

MINES. 

If  an  impropriator  is  entitled  to  the  tithes 
of  ore,  as  it  fails  from  the  picks  whea 
firft  dug  in  the  mine,  the  court  of  exche* 
quer,  on  a  bill  brought  for  fuch  tithes, 
will  order  the  owner  of  the  mine  toper* 
roit  the  impropriator,  or  his  agents,  to 
go  down  into  and  infpeA  the  mine,  and 
to  ufe  the  tackle  belonging  thereto,  to 
fee  that  no  fraud  is  pra^tifed  with  re* 
fpca  to  the  Olid  tithe^  L§n/44li  *v.  Ba^ 


MODUS. 
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MODUS. 

Sit  Custom — Plea  or  no. 

M  O  N  A  U  G  H  T  O  N. 

The  owner  of  Mofaught9H  Farmy  in  the  pa- 
tifhof  Blteb*vaugh,  in  Rsdnorjhi'ii  pays 
a  modut  of  ten  pounds  a  year,  by  half- 
yearly  payments  at  Miajummtr  add 
<lbrifima%  to  the  reftor  of  Blttkijaugh^ 
in  lieu  of  all  tithes  great  and  fmail.  arif^ 
in^  on  the  faid  farm,  Mtrtditb  <z/.  BUJh^ 

MONMOUTH. 

IdonmQutb  was  anciently 'a  cell  belonging 
to  the  abbey  pf  $u  Flbrmci  at  SaMurts^ 
Tjfi  v*  Reai  170 

M  O  U  L  S  E  y. 

The  chaplain  of  the  chapel  of  Eaft  Mauf* 
/ey,  in  the  pa:  i(h  of  King  ft  on^  in  Surry  y 
is  entitled  to  the  fnlall  tithes  arifing  in 
that  part  of  the  manor  cfMatb^m  which 
lies  within  the  chapclry  of  Eaft  Moul/ty^ 
Comer  <v.  Ciarke^  ^09 

'MOUNTNESYNG. 

The  impropriator  of  the  pariih  of  Mount* 
'  *€^'f  •  otherwife  called  Gyngi  Mounte^ 
mayj  tn  the  county  of  EJ^fx^  is  entitled 
to  the  tithes  of  the  demcfne  lands  of  the 
xoanor  of  Tbtob/,  in  the  faid  county* 
fitfi  V.  JobnJ^u^  388 

MURLINCH. 

The  vicar  of  Murlincb,  in  Sonurftijhirey  is 

only  entitled  to  certain  modujti^  in  lien 

of  tithes-  in  kind  of    cows,    heifers, 

.  calves,  colts,  bay,  and  £^/r  offerings, 

Rockm.Mtrricky  ^65 

MUSTARD. 

Muftard  feed  is  titlieablej  Tjretl  v.  K*n* 
mttM  '    'flo6 


NANTMKLL. 

The  manner  in  which  the  vicar  of  Nant' 
mili,  \n  Rudnorfliiriy  ^lrith  the  chapels  of 
lAcLiiyUt  UMrickangetHtligtHf  and  the 


borough  of  Rayadtr  annexed,  is  entitle^ 
to  tithes,  LitAiis  a/.  Bnvem^  (29 

J^  ]E  W  L  A  N  R 

r.  TThe  vicar  of  Ne-uulanJ^  in  the  Forefl  0/ 
Dtan^  in  GUuitJitrflj^re^  Is  entitled  t» 
the  tithes  afifing  on  the  lands  called  tbk 
Old  Park,  Bnam  Grc<ue,  and  Cbal/ridge^ 
they' having  been  woodlands  ajpart id  ont 
of  the  faid  forcft  ;  bjt  the  lands  called 
Sftead  SLndKiditel/f  formerly  part  of  the 
forcft,  and  now  extra-parochial,  nevet 
having  been  affarud,  are  not  titheable  to 
the  vicar,  E^vant  v.  Nii;ill^ '  2 1  z 

2,  The  vicar  of  Nf^land  is  noj  entitle^ 
to  the  tithe  of'  the  lands  called  If^'hite 
Mead  Park,  as  having  been  a  fart  td  oui 
of  the  foreft  of  Deauy  although  they 
were  formerly  parcel  of  the  faid  furell, 
and  are  now  grubbed  up  and  inclofed. 


Bond  <t>.  Bario'w. 


3^7 


NEWPOR,T   PApNELL. 

There  is  not  a  cuftom  in  the  hundred  of 
Netw'/^prt  Pif^mii  |o  pr^fcribe  in  u$u  der^* 
mand§  fqf  tithe  lybod,  Tbomffom  *v.  Holt, 

270 

NEWTON     LONGVILLE 

• 

1.  The  rcftor  of  Ni*w/on  LorngviUt^  ia 
Buikingbumjbire^  is  not  entitled  to  any 
tithes  arifingon  forty  acres  of  land  at 
Landcn  Eg^,  the  fame  having  been  given 
in  former  ages  tithe  free,  to  provx4e 
lands  fur  the  high  altar,  Briucklovf  v^ 
Cook,  316  Mon^ 

2.  fiut  he  is  entitled  to  the  tithes  of  Gi/- 
fard  Cioji  in  kind,  Bthckih^  *v,  Tomp* 
khjf  3i6««lr/ 

5.  But  he  is  not  entitled  to  the  tithes  o^ 
lanibs  not  yeaned  in  the  parifh,  and  on- 
iy  to  certain  modujn  as  dated  in  the 
cafe,  in  lieu  of  the  tithe  of  (heep,  wool, 
pigs,  poultry,  and  fire  wood,  Briuikl^w 
V.  Edmuudj,  314. 

N  O  R  R  I  G  E. 
The  impropriator  of  the  free  chapplof  JV^r. 
rigi^  in  iViltjbtre^  is  entitled  to  the  fma  1 
tithes  pf  H^rrigt  Farm,  ip  tfie  parifli  of 
l/pt9m  Sendapfon ;  [3(111  the  tradl  of  land 
called  tbf  Sbttp  Dowb,  in  the  pariih  of 

C»rjlej, 
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CorJUf^  is  not  within  the  precin^  of  the 
^chapclry,  Barton  'v,  Pum,  *j87 

NORTON. 

j.  The  rcftor  of  Gal^,  in  Lwtfterjhiri^ 
is  entitled  to  fifteen  pounds  twelve  (hil- 
lings and;eightpence  a  year  frora  the  im- 
propriator of  Norton y  and  Co  the  pro- 
duce of  two  parcels  of  ground  in  Norton 
called  tht  Pikf!  Clofny  in  lieu  of  the 
tithes  of  certain  lands  feverally  lying  in 
the  open  fields  of  Norton^  iVragg  •v. 
Wballiyi  528 

a*  Bat  he  is  not  entitled  to  a  ptnfitm  of  two 
'    marks  and  a  half  yearly,    IFrfigg  'v. 

NOTICE. 

X.  What  notice  is  neceffary  to  determine 
acompofUMn,  RtjmtU'v,  Rogers,       76 

«  Ztt  ^\io  Ralph  ^v^SanJforJ^  105 

3 .  See  alfo  Ria  <v»  Mannings  4^6 

4   See  aUb  Hilton  'v.  Heathy  476 


^    * 


V 

t 
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OCKENDEN. 

The  re6^or  of  South  Othn<ltn^  in  BJjftXi  \% 

\  entitled  to  the  tithes-of  j^wr;  ¥'arm  in 

^ind,  Ktnntitji  o^*  Goodwin^     »  ^05 

t  •        •  ■       ■ 

O  D  R  O  D  E. 


O  K  E  F  .0  R  p. 

*the  manlier  in  which  the  rcftor  of  Child 

'  Oktford,  in  D$r/(tjhirty  \%  entitled   «o 

tithes,  Crabb  i;^  Moorff  ,£11 

O  F  F  L  O  W. 

No  tithes  are  due  for  wood  cut  in  the  hun- 

1   dredof  Q^w,  in  Staffhrdjbirh  ^'wy- 

fiii'v,  Digiy$  318 


?. 

PAR  LEY. 

The  landholders  of /fV/f  Parley,  in  Dorfetf 
^iV/,  except  of  the  lands  tailed  />j(4^ 
hiiry  Farmy  in  the  hamlet  of  Leighy  pa7 
to  the  red^or  at  Eafttr  threepence  a  milch 
cow,  a  penny  for  every  ancient  garden, 
an  halfpenny  for  every  calf  weaned,  the 
left  (houlder  of  every  calf  killed  for  thb 
nfe  of  the  family,  and  a  penny  for  eggs> 
in  lieu  of  the  tithes  thereof  refpe^ivclyj 
but  they  pay  the  tithes  of  firewood  in 
kind>  Bronne^al  Hf,  Bower,         '5$^ 

PATCHING- 

The  re^or  of  theparilh  of  Pate  hi  ng^  in  Suji 
jext  is  entitled  to  the  tithes  of  the  great 
wood  called  Patebifg  Domnty  QtMttehell 
Grove  Cotptee,  Blenn&bay/ett  *v.  Shelley, 

PA  U  L, 

<f/#MARFLE£T, 

PAWLYN, 

The  impropriator  of  P4i«if^»,  In  Cornnvalh 
is  entitled  to  the  tithes  of  all  filh  caught 

'  in  Mount's  Bay,  or  the  adjoining  feas« 
by  the  proprietors  of  boats  ufually 
moored  in  the  parifh,  excepting  fifli  ta- 
ken for  baity  and  fi(h  meafed  in  th« 
ileeves  of  feynes,  although  fuch  pro. 
prietQrs  are  not  parifliioners,  Gwavas*o. 
Ke!jnacky  284 

P  A  W  L  E  T  T. 

X.  The  yicar  of  P«Wf//,  in  Somirfetflnriy  ia 
net  entitled  to  the  tithes  of  the  lands 
called  the  Winter  Lea/e  and  certaia 
Other  lands  lying  in  Gauntjbam  in  the 
faid'parifli>  Vaughan  'u,  Gooaniist,  267 

2.  There    are    modufes  payable  in  thia 

,  parifhj  in  lie^  of  the  tithes  of  cows, 

milk,  calves,  and  agiilmenttj  Vaughan 

«!/•  GoodAJDtw,      '       '      ,  268 

/ 

PEASEAND    3EANS. 

In.  The  tithes  of  peafe  and  beans  fet, 

drilled,  or  fowed  in  rows  or  ranks  in 

the  common  ficldsj  which  axe  boed  or 

.3  .    r  needed 
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weeded  with  the  hand  in  a  garden  like 
manner,  belong  to  the  <vtcar  and  not  to 
tbt  nQory  although  they  arc  fo  fet,  &c. 
after  the  plow  or  fpade,  Nicholas  'u, 
Aujien^  \  2 

2«.  The  tithes  of  peafe  and  beans  fowed 
in  the  fields,  and  gathered  from  the 
Items  and  ilalks  by  gardeners  and  others, 
and  fold  green  in  the  pods,  belong  to 
the  reftor,  Nt^vton  *v.  Birdy  34 

3.  The  tithes  of  peafc  and  beans,  whether 
gathered  green  or  ripe  in  the  prilh  of 
Jflifwarthj  ixx  MUdUJtx^  decreed  to  the 
ijBprapriator.  ^ed  ^^ert^  if  this  was 
not  under  a  leafe  of  the  fmall  tithes 
granted  to  him  by  the  yicar,  Gumley  v. 
£irff  232 

4»  A  cuftom  to  exempt  foch  peafe  and 
beans  as  are  gathered  green  and  ufed 
in  the  family  of  the  owner  from  the 
payment  of  tithes,  in  confideration 
that  he  fiiould  fet  out  the  tithes  thereof 
lefjicAivply  in  poaks  and  (heaves  at  his 
cwa  expencc>  is  bad,  Pear/g  v.  tiaJf, 

PE  L  y  N  T. 

The  impropriator  and  vicar  of  Pelynty  in 

Corn*weJ/f  are  refpcftiveJy  entitled  to 
the  great  and  fmall  tithes  of  the  pari(h, 
in  kmd,  heweU  *v»  Moored  304). 

PENDLEY    PARK.   . 

The  tithes  of  Ptndlty  Park  in  the  chapel- 
ty  of  fF/jigim/909  in  //gr/fonfjhire,  be- 
long to  the  impropriator  of  7riitg  and 
^'ii"''o*'t  and  not  to  the  redlorof  ^/</- 
Surj^  G^re  «•  Toovej,  308 

P  E  N  M  A  R  K  E. 

The  impropriator  of  the  parifh  of  Peti^ 
MMrAty  in  Glamor ganjhire^  is  not  entitled 
to  the  tithes  of  bay  made  in  the  parifh, 
Jtuhnj  Vm  Si»  Jthu,  133 

PENROSE. 
See  LtANTiLLzo*       * 

PIGEONS.  ^ 

'  U  The  tithes  of  pigeons  may,  by  cuf- 
tom,  be  payable  to  the  re^or,  Jcnes  tj. 
Cmuthcrnep  98 


2.  Tithes  arc  not  doc  for  pigeons  nfed 
in  the  family,  Hathway  'v,  Edivards^ 

178 

3.  See  alfo  Po»r  «r;.  Seymour,  322 

4.  See  alfo  Pofplewell  v.  Camhy^  395. 

PIGS. 

z.  A  ceftom  to  pay  one  pig  oat  of  every 
feven  pigs,  ^nd  no  tithe  pig  if  there  is 
a  lefs  number,  is  good,  Rtddiagtom  v. 
Nicet  63 

2»  A  modus  of  one  fliilling  and  fixpence, 
in  lieu  of  the  tithe  pig,  is  good, .700/1 
^.  Caavthorne,  gg 

3.  A  cuftom  to  pay  on  S/.  Marias  Day, 
one  pig  in  ten;  one  pig  in  nine,  the 
parfon  paying  the  owner  one  halfpenny ; 
one  pig  in  eight,  the  parfon  paying  the 
owner  one  penny ;  one  pig  in  (even,  pay- 
ing the  owner  three  halfpence  ;  no  pig  in 
fix,  the  owner  paying  the  parifon  three- 
pence ;  no  pig  m  five,  the  owner  paying 
the  parfot^  twopence  halfpenny;  andfo  a 
halh>enny  for  each  pig  under  fix;  the 
parfon  to  chufe  the  pig  when  it  is  nine 
days  old,  and  to  take  it  away  when 
three  weeks  old,  is  good,  Brgnckio^  ^, 
Edmunds^  j  i  ^ 

4.  A  cudom  to  pay  one  pig  in  feven; 
and  no  more  unlefs  there  are  fevcntccn 
pigs,  is  good,  Salmon  *i/.  Rake^         349 

5.  A  cuftom  to  pay  one  penny  for  every 
litter  of  pigs  under  five,  and  twopence 
for  cv§ry  litter  above  that  nomber  and 
under  ten, '  is  good,  Pofpie^itli  *«• 
Canhy,  \        ^^j 

PILCHARDS. 

Tithes  are  payable  for  pilchards,  Worlridge 
1/.  titnna^  -    ^  ri 

PINNER. 

The  fmall  tithes  of  the  hamlet  of  Pintr^ 
in  the  parilh  of  Harrois:^  in  Msddlejex^ 
are  due  to  the  vicar  of  Harrow,  in 
kiad,  Saunders  <i;,  IfiaMt,  312  Miii 

PLEADING. 

I.  A  plea  in  bar  that  the  defendant  bad 
entered  into  a  compofition  with  the 
reftor  for  his  tithes,  over-ruled,  Kedding* 
ton  V.  Adam/on^  ^ 

u  A 
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1*  A  bill  for  tithes  cannot  be  fullained  on  a 
parol  leafe  of  them,  S^vmnftr  *v.  Bujhy  29 

j.  A  cttftom  refpcding  tithe  fifh  badly 
ilated J  ScarScromgh  *v.  Hmnttr^         iiG 

4«  A  geoeral  admiflion  in  an  anfwer  that 
the  plaintiff,  as  vicar,  is  entitled  to  all 
forts  of  tithes,  cures  the  not  having 
ftated  a  fpecial  title  to  the  tithe  de- 
manded  by    the    bill^   Pji  *v»    Rta, 

170  net  is 

j^.  A  defendant  may  plead  to  a  bill  for 
tithes,  that  he  has  overpaid  the  plain- 
tiff, Holeltr  *u.  Dan/its f  173 

6.  In  pleading  a  modast  the  time  for  the 
payment  of  it  muft  be  afcertained,  God^ 
dard  fv.  Kthle^  190 

7«  Same  point,  5/«  EUj  v.  Prior ^  2  z  S  n9tis 

%•  If  a  modus  be  pleaded,  that  the  par- 
fon  enjoys  land,  called  *'  tbt  par/on* s 
•*  meadc^wt*'  and  alfo  ^  feveral  Aeafi 
*'  vjn  in  the  pari(h,  in  lieu  of 
tithes;"  it    is    void   for   uncertainty. 

Birch  *u»  S/ontf  220 

g«  ^^rtf  Wh^ethcr  the  bifhop  of  the  dio- 
cefs  ought  not  to  be 'made  a  party  to 
a  bill  againft  a  fequeftration,  Jonn  'u. 
Burr  Hi,  236  MOiif 

lo.  The  IciTee  of  a  lay  impropriator, 
need  not  (late  the  fpecial  title  of  his 
leiTor  to  the  tithes  demanded  by  the 
bill,  Taylor 'U.  Cr at  borne  ^         273  n$tit 

I X.  A  plaintiff,  not  being  able  to  prove 
his  title,  permitted  to  add  interrogata* 
ries,  and  to  examine  the  witnefies  under 
a  commiffion,  Canning  v.  Co*u ling,  25  j 

12.  Obje^ion,  that  a  mcdns  was  not 
dated  with  fufiicient  certainty,  over- 
ruled, Sa*ve*v»  Raynard,  36^^ 

13.  In  what  cafe  the  impropriator  mud  be 
made  a  party  to  a  crofs  bill,  filed  to 
cftablifhed  a  wudm*  Savi  <i/.   Raynard^ 

365 

I4«  A  defendant  cannot  prefcribe  in  non 
dtdmandn  even  againd  a  lay  xmpropria- 
tor.  Bury  i;»  E*vant^  386 

1^.  The  owner  of  the  moiety  of  a  parti- 
cular field,  for  which  the  defendant  in- 
fills on'  a  modus i  need  not  be  made  a 
party  to  the  bill,  Rud<v,  Oli'vtr,   433 

16.  The  owner  of  the  lands  from  whence 
the  plaintifiT  by  his  bill  demands  tithes 


need  not  be  made  a  party  to  the  bill,. 
'  }rbiiibead<v.fimuffy  463 

17.  See  alfo  Jennings  *Vm  Lettis^  481 

18.  In  what  cafe  the'  leifee  of  tithes  fhouii 
make  the  impropriator  a  party^       463 

19.  It  is  not  neceiTary  to  make  the  victr 
a  party  to  a  tithe  bill  by  the  impropria* 
tor,  Hatfield  *v»  Ra  wliag,  47a 

20.  The  impropriator  and  his  Teflces  need 
not  be  parties  to  a  tithe  bill  by  the 
vicar/  Seuitb  <v.  Hugginsf  476 

21.  An  agreement  made  with  the  impro- 
priator's agent  to  pay  fo  much  a  year«^, 
in  lieu  of^tithes,  pleaded  by  way  of 
proteftation,  Hilton  a;.  Heath,  476 

22.  The  impropriator  need  not  be  made 
a  party  to  a  bill  brought  by  the  vicar 
for  the   rithe  of  turnips,  Ktrfoanu  v* 

JJl^h    *  5'T 

23.  A  i9f9i/ir/ ftated  to  be  of  fourpence  an 
acre  for  every  acre  of  grafs,  in  lieu  of 
tithe  hay,  is  good,  although  it  do  not 
add,  "  ondfo  in  proportion  jor  a  greater 
or  le/s  qnnntity  than  ene  aere^*'  Gills  ^. 
Horriie,  535 

PLUMSTEAD. 

The  vicar  of  Phmftead^  iii  Kent,  altbougb 
he  fupplies  the  cure  of  the  chapel  of 
Eafl  H^ukbnm^  is  not  entitled  to  the 
tithes  of  green  tares  cut  to  fodder  cat- 
tle with  within  the  chapel  ry,  bittthey 
belong  to  the  impropriator  of  Eafi 
Wickbamy  the  governor  of  Hojkin  Hof- 
pital,  Hodg/on  *u.  Smithy  zi 

POTATOES. 

Potatoes  growing  in  the  common  fieids 
areutheable  as  a  fmall  tithe,  Turtem  <v. 
day  I  en,  l^l 

POULTRY. 

1.  A  cullom  to  pay  three  eggs  for  a  cock 
and  drake,  and  two  eggs  tor  a  hen  and 
duck,  on  the  Wtinejaay  before  Eajier 
Sunday  yearly,  in  lieu  of  the  1  ithes  of 
their  chickens  and  dacklingS|  is  good, 
Brinckiow  1/.  Edmunds,  3 1 5 

2.  But  a  cullora  to  pay  no  tithes  fcfr 
turkies  is  bad>  Brimkionn  ^*  Seknundi, 

3-  A 
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3.  A  ciiftom  to  pay  two  cggt  for  every 
cocky  and  one  egg  for  every  hen^  in 
lieu  of  tithe  chickens^  is  good,  Burf-^ 
Urn  <!;•  ^p€H€tr»  386 

i,.  A  coftom  to  pay  a  leah  htn  on   ^#* 
ThomasU  Dtf}^  in  lien  of  the  tithes  bf 
hearth  wood,  honey,  and  apples»  .is 
'good,  Bmrflem tfm  Spinter^  '    381 

j,  A  caftom  to'  pay  one  penny  for  cvety 
brood  of  go  flings,  not  exceeding  five« 
and  twopence  .for  every  brood  above 
that  number,  and  under  ten,  is  goo^, 

..  PoppUnuill 'Vt  Cflnhyt  30£ 

6.  A  cuftom  to  pay  two  eggs  yearly  for 
every,  cock,  ;a|id  one  egg  for  every  hen, 
in  lieu  ^of  the,  tithes  of  chickensi  is 

p..      PR  E  SJB  JJ  Jl  y.... 

Tlitreis  a  mtulusoi  fqur  pounds  ten.  (hil- 
lings  a  yeaf»  payable  hnlf  yearly,  at 
tiithoiimas  and  Lm/ty  Day  to  the  im- 
propriator of  Prejbury,  in  Cbejhirt^  in 
Ueu  of  all  tithes  both  great  and  fmall, 
arifing  on  the  dtme/nt  lands  of  th^  maopr 
of  SuttQUi  Liigb  *v,  fdacon6tr£f      320 

PRESTON.. 

The  xowkeepers  in  the  parifli  of  Prtfion. 
St*  Majry^  va  Suffolk^  pay  on  Lammas 
Day  yearfy  fouipence  halfpenny  a  'mil^h 
COW)  in  lien  of  her  tithe  milkj  Sm^lUf 
V,  Deaik$  498 

PRlTTLEWEtL. 

1.  The  vicar  of  Prittle^tU^  mEfexi,  aftd 
not  the  impropriator,  is  entitled  to  the 
tithes  of  dcvir/ttdy  the  fame  being  a 
fraall  tithe,  Walli$  v.  Paym,  382 

a.  ^^rff  Whether  there  is  a  modai,  re- 
fpedling  Mtlf09  Hail  Farm^  in  the  pariflx 
of  Priitlinuelit  for  the  owner  of  the 
faid  farm  to  pay  four  feams  of  wheat 
and  forty  (hillings,  and  then  to  take 
ten  acres  of  hard  corn  and  ten  acres  of 
foft  com,  tithe  free,  in  lieu  of  the 
Jmalltitbisoi  the  faid  farm,'  tValiii  v. 
Pofntf  3^» 

PRIORY    WOOD. 
The  hiftoiy  of  Pri^y  Wood^  in  Monmouth" 


PU  C.K.L  E  R  CHURCH. 

The  vicar  of  Puchlerthurcby  in  Glmtt^n^ 
Jbirty  with  the  chapelrics  of  fFffit'lei^b 
and  Ahottfton  annexed,  is  tfnly  entitled  to 
knodu/ejf^n  lien  df  the  fmall  tithes  of 
teffain  ancient  farnn .  in  the  iaid  dia-* 

|>eIrieS|  Gaadjf  v.  £ryam^  420 

•  » 

PYREHILL.' 

There  i^  a  cuftom  in  the  hundred  of /y^« 
hiVy  in  the  county  of  Staffnrd^  to  pre* 
iiribe  im  non  dfdmatido  for  the  tithes 
q(  all  wood  felled  therein,  Rtvti  <v» 
Fitzbcrbtrt,  140 


R. 


>         RABBITS. 

!•  Tlic  tithes  of  rabbits  may,  by  cuftom, 
be  payable  to  the  redor,  Joan  v*  Caw^ 
t  borne  J  ^8 

2.  Rabbits,  though  b^d  i6 1  waftren,  are? 
not  tithabic,  cxctpt  by  caftom,  Gregory 
nf.  Luttrili^  11^ 

R  A  Y  A  D  E  R* 

See  Nantmell. 


•  * 


RE  D  M  6  R  E. 

'ftie  lands  in  SuffJk^  called  Redmore^  are- 
pa  reel  of  the  territot}'  of  Bedford  Lwtli 
Sbanju  v.  Sty  leu  c 

REHEARING., 

The  court  will  not  grant  a  rehearing,  if 
application  be  not  made  for  that  pur- 
pofe  within  fix  monthsafter  pronouncing 
the  decree,  although  the  decree  is  not 
publifhed,  Fox  v.  Baretwelif  344 

R  E  I  G  A  T  E; 

1,  The.  vica.t  of  Ma'gate;  ia  Sarry^  IS 
only  entitled  to  ^jnodai  of  five  (htliii^s 
a  year ^,  in  Jicu  of  the  tithes  of  Park 
Hilly  but  he'is  eptitled  to  the  tithes  of 
the  lands,  called  tise  Budgins,  in  kind,. 
Bird*v,  Forjiert  30 

2.  The  reflor  oiReigate^  and  not  the  vicarr' 
is  entitled  to  the  tithes  of  peafe  and 
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"beans  fct  and  fown  in  the  fields,  though 
gathered  from  the  rfcms  and[  ftalks  by 
gardeners,  and  fold  green  in  the  pods, 

3.  Bat  the  vicar  is  entitled  to  the  tithes 
of  hay  growing  in  the  lands,  called  /A# 
MoorsyZi  the  weft  end  of  ^/j\«vpari(h; 
and  alfo  to  the  tiihe  hay  of  a  clofc  of 
about  two  acres  lying  near  CdUy 
Fa*mt  IMf  34 

4.  The  vicar  alfo  is  entitled  to  the  tithes 
of  hops,  35* 

5.  The  reftor  is  entitled  to  the  tithes  of 
turnips,  carrots  and  other  roots,  fown 
in  the  comnTun  fields,  Niwton  v.  Bir^t 

35 

RIBBESFORD. 

r.  The  reftor  of  Ribhetfcr^^  in  WoraHtr^ 
Jhire^  enjoys  fevcnty  actes  of  land,  in 
lieu  of  the  tithes  of  Rihbes/^rd  Farm 
and  tht  dime/lie  lands  and  coppict  woodsy 
belonging  to  the  manor  of  Ribhttford^ 
Knight  ^.  JVa\ktr\  415 

2\  But  the  above  exemption  does  not 
extend  to  the  lands  called  Stagborougb 
Biddots^  Gofty  Moor^  Nomans  Bank, 
George*i  Coppiftt  Waibaub  BaniterSy 
^ud  iJaJk*i  C2c/e^  41^ 


wool,  lambs,  trefoil,  agiftmcnt  and  paf- 
turage;  but  not  to  a  mortuary  of  tea 
{hillings  on  the  death  of  every  houfc^' 
keeper  dying  in  the  pariih,  and  pofleifed 
o£  a  dear  pcrfonal  eftate  to  the  amount 
ef  forty  poundsi  Carter  *u,  Sa/f,      1 20 

R  O  T  H  E  R  H  A  M. 

The  occupiers  of  lands,  lying  in  the 
townfliip  of  Kimbtrijiortb^  and  out  of 
the  hamlets  of  Tborpi  and  ScboUs^  in 
the  parifh  of  Rotbsrbjm^  in  Torkjhire^ 
arc,  by  cuftchi,  to  fet  out  their  tithes 
of  corn,  pcafc,  and  bca^s,  by  every* 
tenth  (hock  or  ftook,  each  (hock  or 
(look  containing  ten  (hcavesj  EJingb^m 
t/.Turoir,  551 

R  Y  T  O  N. 

The  owners  or  occupiers  of  Gayers  Fields^ 
in  the  parifh  of  Rytont  in  the  county 
of  Du'bam,  pay  a  modus  of  fourpence 
for  every  fcorc  of  (hcep  depaftured 
thereon,  in  lieu  of  the  tithe  milk  of 
the  ewes,  artd  not  in  lieu  of  the  tithe 
Wool  and  tithe   lambs  of  fuch  (hcep. 


RINGSTEAD. 

The  redlor  of  Rinyifttad,  in  Norfolk^  is 
entitled  to  all  tithes,  both  great  and 
fmall,  aiifing  within  the  depopulated 
diilrift,  called  Rmgfttad  Par*ia,  ad- 
joining to  the  parilh  of  Huttjlamotti 
Macgill'V,  Li  SiraagCi  45a 

R  I  P  P  O  N* 

*rhe  dean  and  chapter  of  Rippon^  in  Tork- 

Jhm,  arc  entitled  to  "an  annuity  from 

the   owner  of  the  tithes  of  M  nktoHf 

Eaflvjicky  WeflwUk,  and   E^vrtoK^Tbt 

Dtan  and  Cbupter  of  Rippon   f.  Hindt, 

ftOBINHOOD'S    BAY. 
^/*  Whitby. 

R  O  M  S  E  Y; 

The  re^^or  of  Romfn^  in    HumpJbWe^  is 

entitled  to  the  tithes  of  Ihccp,  t^-cs. 


Bloikttt  *v,  Finney t 


2%0 


s. 


ST.    GERMAIN. 

II  The  rcfVor  of 'S/.  Ge^mai/ty  in  Cort^m 
tva/ly  is  only  entitled  tb  a  modus  of 
ux  (hillings  and  eightpcnce  a  year  for 
each  refpe^ive  tenement  in  Souib  Col" 
drtnnifky  in  Trg/j/gan,  and  in  Nortb 
CoidrinH  ck\  and  to  fourpence  a-year 
from  all  the  occupiers  of  Jorits  Lands^ 
in  lieu  oi /mall  tithes '^  but  he  is  en- 
titled to  the  tithes,  in  kind  of  all  the 
hsy  of  the  lands  in  St.  Germain^  Glan^ 
'vtll'v.  Treia^wny^  1 26 

2.  And  of  the  reft  of  the  parifh  of  Stm 
Germain^  he  is  entitled  to  /mail  titbet 
in  kindf  Glanvdl  *v.  Hancock,  1 2S 


ST.    L  A  U  R  A  N  C  Ei 
^uSt,  Pawl, 


ST. 
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S  T.    M  E  L  Y  O  N. 

The  rcftor  of  St,  Mtyon^  \\\  CornnvoII, 
is  entitled  to  the  great  and  fmall  tithes 
ariiing  on  the  farm,  called  fhi  Barton 
•f  Ni^wHw^  5  If  5 

ST.    NICHOLAS. 

!•  The  corn  tithes  of  the  parilh  of  St. 
Nuhplat^  in  Nt-tvcafflt  upon  Tyne^  are 
divided  in  equal  moieties  between  the 
Biftiop  of  Carifjle  and  the  Dean  and 
Chapter  of  Carifjle^  Jobtiflgn  a;.  Latv^ 
>»#  31 

.  The  impropriators  are  entitled  to  take 
the  com  tithes  in  the  ufual  way,  in 
kind,  and  to  have  a  convenient  way 
for  carrying  the  fame  from  the  lands  in 
the  townihip  of  CramU/tgton,  "Jobnfton 
*u.  Lawjon^  31 

ST.    PAUL. 

!•  The  owner  of  the  fcite  and  manfion 
houfe  of  the  hofpital  of  St.  Laiurane, 
in  the  parilh  of  St.  Fauly  near  the  city 
of  Camirburyy  is  entitled  to  the  great 
and  fmall  tithes  oftwo  parcels  of  ground 
called  xht  Upper  Ho^tb  and'  tht  Loixir 
Iic4itbf  prcel  of  the  manor  of  Bar/ca, 
Rode  'V,  home,  530 

2.  See  alfo  RooAe  1/.  Auflen^        ^^^  metis 

SALCOMBE. 

The  vicar  of  Sakomh/y  in  De'ucnjhirey  is 
entitled  to  the  tithes  of  pea^,  beans^ 
apples,  pears,  hay>  wool,  and  lambs^ 
in  kind  ;  to  a  beartb  penny,  in  lien  of 
the  tithe*  of  fire  vi^ood  ;  to  2i  gatden 
ptn»iyy  in  lien  of  the  tithes  of  garden 
ftufF;  to  twopence  in  lieu  of  Eaft*r  • 
oiFcrings;  to  threepence  a  covtr,  two- 
pence a  heifer^  and  one  penny  a  calfj 
in  lieu  of  the  tithes  of  milk,  butter, 
and  chcefe ;  to  one  penny  fof  every 
colt ;  to  one  penny  a-year  for  every 
barren  bullock>  fold  out  of  the  panlli, 
after  one  year  old,  for  erery  year  foch 
bullock  (hall  be  above  the  age  of  one 
year,  Peer/e  v,  Hall^  456 

SANDALL    MAGNA. 

I.  The  impropriator  of  Sondall  Magna^ 
in  Ywkjbire,  ia  entitled  to  the  tithes  of 


pigs,  geefe,  hensr  and  to  a  cnftomaiy 
payment,  called  a  btn^  in  lieu  of  the 
tithes  of  carts,  Lcmbtrt  v.  Smitb,  436 

2.  The  owners  of  the  great  tithes  of  Cri^- 
g^t^/hne  is  entitled  to  the  tithes  of 
wool  and  Iambs  in  the  townOiip  of 
Sandal!  Magna,  437 

3*  The  tithes  of  clover  feed,  and  tbe  a- 
gillment  of  cattle  in  tbe  parijb  of  Sa^ 
deli  M^^na^  belong  to  tbe  'uiear  and 
not  to  tbe  impropriator  of  the  parilh, 
Lambert  <v,  Smitb,  437 

4*  Bat  in  tbe  trvanjblp  they  belong  to  tbe 
impropriator  and  not  to  the  vicar^  Lam-^ 
bert  1;.  Zoucby  440* 

5.  The  four  ancient  farms,  called  Grice'tp 
jfrtbington'if  Carter*!,  and  Barker^s, 
pay  certain  modafet  to  the  vicar  of  Sam^ 
dall  Magna^  in  lien  of  tithe  hay^  Lam" 
bert  *u.  Smitb,  43^ 

6;  But  tbe  impropriator  is  entitled  to  the 
tithe  hay  arifing  in  the  townftkip  of 
iyandall  Magna,  which  is  payable  in 
kind,  Lambert  v*  Smitb,  439 

7.  The  vicar  of  Sandall  Magma  is  en- 
titled to  the  tithes  of  turnips  and  pota- 
toes, arifing  in  the  townihip,  Lambert 
*v.  Zomcbm  440 

SAWBRIDGEWORTH. 

The  landholders  of  Sa*u;br:dge^vortb,  in 
Hertfordjbire^  are  to  fet  out  the  tithes 
of  barley  and  oats  in  heaps  and  flocks, 
and  are  not  obliged  to  bind  them  into 
(heaves,  ^be  Bijhop  ofRocbefier  *v,  LtM- 
M,  362 

SCARBOROUGH. 

The  reftor  of  Scarborough,  in  Yorkjbirt^ 
is  entitled  to  the  twentieth  part  of  the 
fifh,  or  the  twentieth  part  of  the  value 
of  fuch  fifh  as  are  taken  by  any  fifher- 
man  inhabiting  the  tov/n  of  Scar borougb 
wherefoever  the  fame  may  be  fold, 
Tbomp/on  <:;•  fields  j  3  4 

SCUDAMORE. 

The  lands  called  Nerrige  Farm^  in  tbe 
parifh  of  Upton  Semdamore,  in  W'dtfotrey 
pay  fmall  tithes  to  :hc  impropriator  of 

the 
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flbt  fiee  chapel  of  NtrHgef  in  the  faid 
county ;  but  the  fnA  of  land*  called 
thi  Shttp  Donunf  though  part  of  the 
faid  fann,  pays  tithes  to  the  parifli  of 
Corfity^  Bartm  v.  FUnti  l%1 

SEATON    DELAVALL. 

^Thc  impropriator  of  the  pari(h  of  ^m/m 
DeUnfoilf  in  N$rthnmhirUindf  is  entitled 
to  his  tithes  in  kind^  DtU*0Mii  ^. 
BiMkiih  79 

S  E  R  EM  E  R  STO  N. 

The  lay  impropriator  of  the  townlhip  of 
SiTimtrfton  aQ$l  chapelry  of  Autur9fi^  in 
the  county  of  Dyrham^  is  only  entitled 
to  teh  Ihillings  yearly  on  MUhaehuat 
Dau  in  lien  of  the  tithe  hay  of  the  landsy 
called  the  TVwa  SUij  the  Bajl  Dmifiu, 
and  the  ^trtb  Dimt/ne^  excepting  thofe 
parcels  thereof,  which  are  called  the  Fmrk 
Ch/tt  the  Widww^t  Mtmdvw\  and  Itfw- 
^fnigu  Orie  v.  Clttviringi  ^94 

SETT    OFF. 

A  fett  off  may  be  ^eaded  to  ia  bill  for 
tithesi  HMtr  Hf.Vavis^  173 

S  E  qjj  ESTRATOR. 

I.  A  clergyman  who  holds  a  vicarage  as 
£equeftrator  muft  account  with  the Tnc- 
ceedibg  Vicar  for  the  profits  thereof, 
Jmusn;.  Barnitf  235 

3.  ^^n,  If  the  bifliop  of  the  diocefs 
ought  not  to  be  made  a  party  to  a  bill 
againft  an  ecclcfiaftical  feqaeilrator, 
yoms  V.  Bttftittt  %iS  M»tis 

SHALtORD. 

X.  The  vicar  of  ShadTerd,  in  Surry f  vtio 
holds  ^e  chapelry  of  ^r^M/ry  annexed, 
is  entitled  to  the  tithes  of  peafe,  beans, 
carrots,  and  other  garden  vegetables, 
though  fowed  in  the  common  fie]ds  in 
great  quantities,  and  hufbanded  with 
3ie  plow  inftead  of  the  fpade,  NuMas, 
V.  Jtifitm»  20 

#•  See  alfo  Nieb§ias  ir*  Eilhft,  139 

J.  See  alfo  Smitbltr  v.  Nicholas  and  EU 
li9itt  141 

Vol.  II. 


SHARNBROOKB. 

1.  The  vibarof  Sbarnhr^ke^  in  Bidfori* 
fiirtt  is  entitled  to  the  fmall  tithes  of 
Bridgi  Ckfit  Do^i  Hm/i  Ckfi,  Great 
Clo/ff  Long  Mitd,  Ntw  CU/e,  and 
ff'riHib  Hobae,  in  kind,  BBltm  nf.  GhU 

frey.  35*  ««''' 

2.  The  reAor  of  Sbtmhr^ch  is  entitled 
to  the  great  tithes,  in  kind,  OHtbar  *v. 
Goajrey^  jp 

SHREF    AND    tAMBS. 

I.  A  m»dns  to  pay  one  penny  a  Heece  for 
every  (heep  kept  the  whole  year,  and  a 
halfpenny  a  fleece  for  every  (heep  win« 
tered  eliewher^,  i&  godd,  Cockcroft  or. 
Viiiy,  "221 

%•  A  ciAom  that  die  farmers  (hall  leave 
bonnd  in  the  church  yard,  over  againft 
the  church  porch^on  St.  Mark*s  Day, 
or  on  the  Smaday  or  holiday  following, 
fer  the  nfe  of  the  vicar,  the  tenth 
lamb  yearly  in  kind,  firft  giving  notice 
thereof  at  the  houfe  of  the  vicar,  in 
Uenof  tithe  lambs,  is  good,  G—id'v. 

3*  A  cttftom  to  pay  fourpenbe  on  St^ 
Mark* 9  Day  for  everv  fcore  of  (htep  de- 
paftnred  on  a  farm,  m  lieu  of  the  tithe 
milk  of  the  ewes,  is  good,  Bla<keti  n;. 
Finaiy,  250 

4*  A  cuftom  to  pay  dne  lamb,  oi^  fleece  in 
every  ten  lambs  or  (heep,  in  lieu  of  the 
tithe  wool  and  lambs,  and  carry  on  the 
odd  numbers  until  they  amount  to  ten, 
is  bad,  EgtrHH  <v*  Stiliy  .       251 

J.  A  cuftom  nt)t  to  pay  tithed  for  lambs 
that  are  not  yeaned  in  the  pari(h,is  good, 
Brintkltntf  V.  Edmmn^Sy  314 

6.  A  cuftom  to  pay  dne  halfpenny  on 
(hearing  day  for  every  (heep  depafturcd 
in  the  parifli,  and  dying  between  Can* 
dlemas  Day  and  Shearing  Day^  in  lieu  of 
the  tithe  wool  of  fuch  dead  (heep,  is 
good,  Brintkiotv  *v,  Edmmmdit  314 

7.  A  cUftom  to  pay  fourpence  a  month, 
fmjhiaring  iay^  for  every  one  hundred 
(heep  not  wintered  in  the  pariih,  but 
brought  in  after  the  (econd  oiFehfuary^ 
and  Kept  vW/hearipg  </^jr,and  after  that 
rate  for  every  lefs  number  of  iheepi  and 

Q«q  for 
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for  a  Iefitime»  in  lUu  of  the  titho  wool 
of  Aich  fl^eepi  is  good»  BrimckU^  'u, 
Edmundi,  J 14 

8«  A  caftorn  to  pav  one  lamb  in  ten ;  one 
•  lamb  in  nine,  the  parfbn  paying  tke 
owner  one  halijpenny  ;  one  lamb  in 
eighty  p^yine  the  owneir  one  pepny  ; 
one  lamb  in  ieven»  paying  the  owner 
three  halfpence ;  no  lamb  In  fixy  the 
owner  paying  the  parfon  threepence  ; 
no  lamb  in  five,  the  owner  paying  the 
parfcm  twopence  halfpenny  ;  and  10  one 
halfpeitny  a  piece  for  four,  thrct>  two, 
and  one,  ont  6/.  Market  Day  in  every 
yeafj  is  good,  Btinckb'w  'v.  Edmunds^ 

9.  No  tithes  aie  due  for  the  depafturing 
of  (heep  from  the  time  they  are  Ihom 
until  they  are  foldi  Fwt  v,  Seymour^ 

322 

10.  In  what  cafe  the  (etting  out  the  tithe 
of  lambs  on  St*  Mark's  Dey  is  not  good, 
Po^r  fv.  Stymouti  323 

1 1 .  A  coftom  to  pay  fo  much  for  every 
hQg  Jhetp^  *vi«,  (heep  that  have  been  but 
once  Ifaoroy  in  lieu  of  their  tithes,  and 
of  their  wool  as  bogjheep^  and  no  tithe 
for  the  wool  of  their  firft  Jhtaring  as 
^jR^/yisbad,  Ltutbei  njm  Cbriftiam^  370 

12.  A  cuftom  to  pay  three  halfpence  for  a 
tup^  and  one  penny  for  a  ewe  fold  after 
{bearing  tinie,  and  before  CandUmah  is 
good,  Poppltwill  <u.  Haifiild^  399 

13.  Tithes  are  not  payable  for  the  depaf- 
turing  of  (heep  on  (lubble  land  or  after- 
pafture.  Chapman  *v^  Kttp^  424 

-       S  HILTON, 

The  lay  inipropriator  of  Sbilion^  in  ffar^ 
fwick/hire,  is  not  entitled  to  tithes  arlfing 
in  the  n^anor  of  BartuuU^  Hat^oa  <v^ 
FnldtHg,  2^^ 

SHOBROOK. 

The  landholders  in  the  pariih  ofSbffbrioJ^^ 
in  De^onjh'rty  pay  certain  Mffd^/vy^i  to  the 
reflor  in  lieu  o^  tithes,  KonM  ij.  ths 
B'Jhop  of  Extter^  i  jg 

SHOPLAND. 

The  rcftor  of  the  pari(h  of  Sbopiandt  in 
Efi;ti  with  the  chapel  of  Foulntfi  an* 


nexttd,  is  entitkd,  hi  right  of  hk 
pehy,  to  ^e  tithes  of  LiitU  Bm^^mmi 
Farm^  ficuated  in  theiibad 
7^#//  'v.  Jlefuuu, 


SIMPSON^ 

The  oowkecpers  in  the  townfhf p  of 
/Mf  in  the  paridi  of  Simpf^m,  in  Mmikm, 
ingbam/bin^  pay  a  am/tfi  of  two  fliiUingi 
for  every  cow  with  cali^  and  ooe  Oul-; 
ling  for  every  cow  without  a  calf,  at 
Chriftmoi  yearlys  in  lieu  of  the  tithes  of 
(he  milk  and  the  calf  of  iqck  cows^ 
Ha^wts  *0,  Coodmaw,  388 

skeffin.qton; 

Sluarif  Whether  Grangt  Wcod  Ck/t,  ii| 
the  pari(h  oi Shfingtcn^xn  Ld€ifi€rfi*rt^ 
is  part  of  the  ancient  inclofure  formerly 
made  of  pact  of  the  lotd(hip  of  Sk^mg" 
r#'r,  and  fubje^  only  to  a  modtu  of  ten 
pounds  a-year,  as  being  a  quarter  part  of 
^be  (aid  incjofure,  Browa  'v»  Bearm^ 

a? 

SKEFFLING. 

The  impropriator  of  the  pari(h  of  Shfit 
fltngy  in  2^(9r4/&iV#,  is  entitled  to  the 
tithes  arifing  within  that  part  of  the 
manor  of  BirfiaU  which  is  within  the 
faid  pari(h  ;  for  the  faid  manor,  thoogh 
parcel  of  the  pofTcflions  of  the  diflblved 
abbey  of  Si.  Martin  Albsmarle^  is  not 
tithe  free,  Holme  <v.  Drinirotv,      42a 

S  O  D  B  U  R  Y. 

The  vicar  of  Oid  Sodtmy^  in  GUua/hrm 
Jbire,  is  entitled  to  the  tithes  of  oulk  in 
kind,  3^ones  'u,  Hugbes,  28S 

SOMPTING    ABBOTTS. 

The  impropriator  of  the  re^ory  of  Smp* 
ting  AkUttSf  in  SnJftXf  is  entitled  to  the 
tithes  of  the  hay  and  com  on  #ie  twa 
inclofures  called  FonbUl  and  CrAdkbiU 
IB  kind,  Pinfold  v^  Jidntoaf  39  . 

SOUTHWOOD. 

Stt  C&IITI.ET. 

SPRATS. 
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SPRATS. 
Sprats  are  tithcablei  Shi  at  man  v,  Bon  iter  ^ 

SPA  L  D  I  N  G. 

The  impropriator  of  SpaUhgy  in  Linro/n" 
Jhtrt^  is  entitled  to  the  tithes  of  tht 
Inlandi  in  the  (aid  parifh,  and  of  the 
Ftnt  and  the  Commons  which  were  for- 
merly parcel  of  the  poflcffions  of  the 
abbey  of  ^pttUmgt  Jobu/on  v.  Mann, 

STAINES. 

The  impropiiator  oi  Stainesj  in  MUaUCex% 
isexclufivcly  entitled  to  dig  up  the  foil 
in  the  €hsHctl  of  the  church,  to  make 

f  raves,  and  to  licence  the  burial  of  the 
cad  therein,  provided  he  keep  the 
fame  lepaircd  and  ready  for  the  cele- 
bration of  divine  worihipi  Cotijfmaker 
V.  the  Bfjkop  of  London^  359 

S  T  A  N  D  I  S  H, 

The  rc^or  oiSfndiJh^  in  Lancojhiref  is  en, 
titled  to  all  the  tithes  of  hay,  agiilment, 
and  potatoes,  and  to  all  other  tithes, 
both  great  and  fmall,  arifing  in  the  pa- 
rifh  ;  for  though  he  holds  and  enjoys 
certain  clofes  and  parcels  of  ground, 
and  a  cottage  rent  of  five  pounds 
a  year,  exclufive  of  the  glebe  lands, 
in  right  of  the  rcftory,  they  are  not  in 
lieu  of  the  tithes  of  agiftment;  and  the 
pretended  threepenny  ^«<7£r;, called  **  the 
*'  hoa/e,  hfly,  heft,  anJyardy*  \\\  lieu  of 
the  tithes  of  grafs,  poultryj  and  fuel,  is 
void.  Turton 'U *  Clayton^  180 

STANINGFIELD. 

The  reftor  of  St anhg field,  in  Suffo'k^  is 
entitled  to  the  ttthw  of  Hay  fVood, 
HvJ/iy  Wbody  Rycrofi  IVood  and  Coldbam 
iiaii  Farati  Barhage  v,  Rockewoodt  1 9 

STAVERTON. 

Several' flr«y«/ri  in  the  parilh  of  St  avfrtoftf 
in  Dfvonjbirty  decreed  1^^^  the  vicar 
thereof,  in  lieu  of  the  tithes  of  cyder, 
perry,  milk,  calves,  colls,  honey,  wool. 
Iambs,  and  firewood  ;  and  the  faid  jnt<7- 
iufti  eftablibed,  Hoitldv,  Ptira^    232 


STRADISHALL. 

1.  The  manner  in  which  the  -reftor  of 
Strad'j/paiJiin  Syffhlk^  is  entitled  to  tithes, 
Keddmgton  <z;.  /Idam/on,  47 

2.  There  are  medm/es  in  the  parifh  of 
Siraaifijal  y  in  Strfolk,  of  one  (hilling 
for  a  milch  cow  and  her  calf;  of  one  pig 
or  goofe  if  there  are  feven,  and  if  le»* 
none ;  of  fixpence  for  a  Iamb  ;  and  of 
fixpcnce  an  acre  for  grafs  mown,  Bed^ 

d:ngtonv»  Nice^  62 

3.  There  are  divers  lands  within  .the 
boundaries  of  Stradijbaily  the  tithes  of 
which  belong  to  the  re^or  of  Denftttn^ 
ReddingtQH  «.  Nhe^  63 

STOKE    ABBOTTS. 

1.  The  redor  of  Steie  Jhhettsy  in  Dor/etm 
Jh.te,  is  entitled  to  the  tithes  of  furze 
cut  for  fale,  of  coppice  wood  though 
fed  with  cattle,  of  wool,  and  oflambs> 
in  kind,  and  to  Eafitr  offerings,  PhiU 
iipt  *v,  Symesy  228 

2.  There,  is  a  modus  in  the  parifh  of  Stoke 
Ab^otti  of  eightpence  a-ybar  for  a  cow, 
and  fourpence  a-year  for  a  heifer,  pay« 
able  at  Eafie  ,  in  lieu  of  the  tithe  of  the 
milk  and  calves  thereof,  thtUipe  1/. 
Sjm'fy  229 

3.  The  pretended  modus  in  this  paridi  of 
three  (hillings  and  fourpence  a-year  for 
every  fcore  of  (heep  or  lambs  (horn  out 
of  the  parifh,  in  lieu  of  the  tithe  of  the 
wool  of  fuch  fheep  and  Iambs>  dif-^ 
allowed,  PhiLipf  1;,  Symeit  230 

4.  The  pretended  cuftom  of  not  paying 
the  tithes  of  wood  and  furze,  except 
wnen  the  furze  was  fold  and  the  wood- 
lands not  depadurcd,  difallowcd,  Phil- 
lips  V.  Sy/j:e'y  229 

5.  There  is  no  cuftomary  payment  in  this 
parilli  in  lieu  of  £  fitr  dfferin^s ;  and 
the  parfon  is  bound  to  keep  a  bull  for 
the  ufe  of  the  parifh,  Phillips-  v*  Symes^ 

230 

STOKE    HAMDEN. 

The  rcftor  of  Stoke   uftder   Hamden,  '  if* 
Somerje-fiirey  is  entitled  to  a  moaut  of 
one  pound,  fix  fhillings,  and  eightpence  ' 
a-ycar,  in  lieu  of  the  tithes  of  Pa  her  ton 

Q,  q  2  Bndgi 
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SriJ^i  Mil! ;  to  twdpcDcc  a-he«d  for 
E^flir  ofiertngs;  and  to  the  tithes  of 

tai-de'n  ftufF,  apples,  and  poaltfy,  in 
ind,.  Prjor  v«  Shtre,  525 

STRATFIELDSEA. 

The  rcftot  of  StratfiiU/ea^  in  Hampfiin^ 
is  not  entitled  to  tithes  for  the  depaf- 
tufing  of  (heep  oti  lands  which  had, 
during  the  fame  year,  paid  tithes  either 
of  com  or  hay  ;  hoc  he  is  entitled  to 
the  tithes  of  iheep  which  had  not  paid 
tithes  of  wool  and  L^mbs,  or  which 
were  depaflured  for  hire  on  lands  that 
had  not  paid  tithes^  Chapman  <v.  Kap^ 

424 

STUBBLE. 

1.  The  haum  or  ft ubble  of  arable  lands 
is  not  titheable,  Bhn{k'o*w  nj.  Edmunds^ 

2.  Tithes  arc  not  payable  for  (heep  de- 
paflured on  ftubble  lands^  Qhupman  <z'. 
Ketpi  -.  424 

S  T  U  R  T  O  N. 

'I'he  vicar  of  Sturron,  in  Nottingbcmjhire^ 
is  entitled  to  tirhcs  for  depafturing  cat* 
tic  on  tht  Conv  Pojiurtt  thi  Herfi  Paflur^^ 
and  thi  Cattle  GafiSy  in  the  grounds 
called  the  Upper  fng  and  thi  Out  lug ; 
but  not  to  tithes  for  d:;pafturing  on 
aftcr-grafs ,  on  grounds  of  which  tithes 
were  paid  for  the  Tirft  crop,  jfyd  v. 

SUDBURY. 

The  impropriators  of  the  parilh  of  St. 
Grti^orfj  and  the  chapelry  of  St.  Piter ^ 
in  Sudoyrty  in  SuJ'.iky  are  not  entitled  to 
ajiftmenc  tithes  for  faddle  horfes,  cows, 
and  other  cattle  fed  and  depaftured,  by 
freemen  of  Sudbury,  oii  Kiigt  Mi'Jb 
and  Portman*!  Cror^  commonly  called 
iht  Comm9fft  for  which  the  faid  freemen 
have  paid  the  part u re  rates  to  the  cor- 
poration of  Sudhuryy  VndirwQod  v. 
Gthho",  eg 

SUNNING. 

I.  The  vicar  of  the  parifli  of  ^«fi»*/Vi  in 
Berhjhirfy  is  entitled  to  the  fraall  tithes 
of  the  manor  of  Earlynvhltes  i  q(  i\\^ 


meiTuage  called  Earfy  Bartholoml^i 
of  the  farms  called  Beafi  Lands  and 
Wb-te  Innings  ;  and  to  the  tithes  of  all 
other  lands  in  the  faid  parifli,  and  in 
the  chapelry  of  Earlfvubite  KnighiSt  ex- 
cepting the  tithe  of  corn  ^fummer  apples, 
hay«  JiL<v^  c^dna,  mills,  and  fifh,  Uugb  s 
<z/.  Englefitldy  6 

2.  The  vicar  of  Sunning  is  entitled  to  the 
tithes  of  wiilcws  grown  and  cut  from 
the  willow  beds  on  the  Eyotts  within  the 
parilh,  or  to  a  modns  of  fix  fhilliiigf 
a-year  in  lieu  thereof,  but  not  to  the 
tithes  of  B4linghnrjf*s  MiUs.  they  being 
ancient  mills,  and  never  having  paid 
tithes,  Uugbisv,  BiUingbnrftt         20; 


SURRY. 

Part  of  the  Weald  of  the  county  of  Snrry 
is  not  tithe  free,  An/tomb  v.  SteddaiU 

13X 

SUTTON. 

The  demefne  lands  of  the  manor  of  Snt-^ 
/«»,  in  Chefljire^  pay  a  nsodns  of  four 
pounds,  ten  fbillings  a-year  to  the  im- 
propriator  of  Prefiurj^  in  lien  of  great 
and  fmall  tithes,  Ltigb  v.  Fnncpnbergbg 

32a 

SUTTON    WALDRON. 

The  re^or  of  Sntten  Wnldr$n.  in  DerftU 
Jhirff  is  entitled  to  all  tithes  in  kind 
ariling  on  lands  called  the  Dro^vt^  tbg 
Brook  way  t  Sntfn*s  Farm^  Seades  Tent" 
menty  Ponlden^j  Common^  and  StiWs  Com^ 
men,  Napier  v.  Kingy  ^z 


SWINNERTON. 

The  inhabitants  of  the  parilh  of  Stvinner^ 
tonf  in  StaffffTitJhiret  V9iy  no  tithes  for 
wood  felled  therein,  the  faid  parilh  ly« 
ing  in  the  hundred  of  Pyrebiilf  in  which 
there  is  a  cuftom  to  prefcribe  in  nam 
dedmando  for  the  tithe  of  all  wood  cat 
or  felled  therein,  Rj*vee  v.  Fitzberbert^ 

249 

TANDRIDGE. 
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TANDRIDGE. 

The  farmer  of  Su  Jamn  ths  J^/fh,  in  the 
pariQi  of  Tatufrufgh  in  the  couDty  of 
inrrjf,  is  entitled  to  tithes  in  kin4  of 
Tauiin^ge  Mead^  H^mry  Miad^  and  Black 
Gro*ui  C^ppici,  lying  in  tbf  Wtald  of 
^^'^^j^  froo^  Gay  Mtad  fbuthwardj  Jnf. 
.tomb  a;«  Suddatl^  1 31 

TANKERSLEY. 

The  rcaor  of  TankitJUyy  in  Tckfiirey  is 
only  entitled  to  a  modus  of  one  pound, 
fix  (hillings,  and  eightpence  yearly,  at 
Eafttr^  in  lieu  of  the  tithes  of  the  lands 
palled  iki  Park<  OR  the  fouth  fide  of 
Pttlty  Bro9k  ;  to  one  (hilling  a* year,  at 
l^ammtit,  in  Ijeu  of  the  tithes  of  ibi 
Dtme/at  Land*  of  the  manor  of  IV^rtky  •  . 
and  to  two  (hillings  yearly*  at  Lamma^^ 
in  lieu  of  the  tithes  of  com  and  grain 
ground  at  IfVortUy  Milt\  but  he  is  enti- 
tied  to  the  tithes  of  the  two  clofcs  taken 
out  of  Hirmii  Hll  and  of  Ether JUy 
Spring  WoQd  in  kind,  G^dwia  v.  ff^ort^ 

TARES.     . 

|.  Tarts  cut  green  and  given  as  fodder  to 
cattle  (hall  pay  titlies,  Hodg/oa  v* 
Smiih,  2 1 

^«  Same  point,  S/etn  <v.  BraJ^^r,       374 

TAVISTOCK. 

The  reftor  of  Taviflock^  in  Devonflfirej  is 
entitled  to  the  tithes  of  Pantjclfft  fVood^ 
Statnidge  IToodt  of  the  tenement  called 
Pat*wtHt  and  the  clofe  called  Fitxfwrd^ 
pdget^mii  V,  Dawf  1 Q7 

T  H  E  O  B  Y. 

$ii  MOVNTN^SYNG. 

THORNBOROUGH. 

I.  The  lay-impropriator  q{ Tbornleromgh, 
in  Buekiwgbamfiftre^  enjoys  a  certain 
ground,  called  thi  Par/onagi  MsadcWf 
in  lieu  of  the  tithes  ariling  on  tht  Lot 
Meaa'ows  in  the  common  fields  of  the 
parUhj  Woodnortb  v.  Cobbatftf         226 


2.  The  lan^s  called  tht  Chsuniry  Pajlurett 
in  the  pari(h  of  Tbornb^ringby  ip  Buck* 
infhatrjbirt^  pay  a  nfdti  of  fix  teen  (hil- 
lings and  fourpence  a-year  to  the  vicari 
in  lieu  of  fmall  tithes,  JVoodnortb  *v. 


Cobb 


aa, 


227 


T  H  O  R  N  E. 


The  impropriator  of  Thornt  and  H^tfieU* 
in  Yo^kjhirey  is  entitled  to  the  tithes  of 
wheaty  willows,  hop-poles,  turkies, 
ducks,  and  fruit  in  Mou  Or  that  dt  in 
kind  ;  to  the  tithes  of  depafiuriug 
barrenl:attle  on  tbt  Commons  in  the  pa* 
ri(h  of  Tborm^  and  on  Dit(b  Marjh^  £>m- 
hU  Briggi  ChjUi  Fien  Gravis,  and  M  er 
CU/es,  in*  kind  ;  to  twopence  a  (latutc 
acre  for  all  tbt  Moor  Lands  on  the  north 
fide  of  Kirkbridgi  Caik/enjoof^  and  one 
penny  an  acre  for  all  fuch  lands  on  the 
fouth  fide  of  the  faid  caufeway,  in  lieu ' 
of  tithe  hay  and  pafturage  ;  10  two- 
pence an  acie  for  tbt  OJd  Ju^gh  '^^ 
Laisd's  Bxd^  and  ^fifield,  9Uid  one  penny 
an  acre  for  the  Loiw  Groimds^  MiddU. 
Marjb,  and  Forda/i  Clf/i  ;  to  twopence 
halfpenny  a  year  for  every  ancient 
houie,  orchard,  and  garden,  in  lieu  of 
the  tithes  of  firewood  and  fruit ;  to  one 
penny  for  every  litter  of  pigs  not  ex- 
ceeding five,  and  twopence  for  every 
Utter  above  that  number  ;  and  to  other 
modufu  in  lieu  of  cows,  calves,  milk, 
foal6>  goflings,  cocks,  hens,  and  bees  ; 
^nd  to  twopence  an  acre  in  lieu  of  the 
tithe  hay  ot  fi6^  F/Wi/j,  W}k*  C!t/ts^  and 
Brad^Jmi  CUjif,  Cburcb  Uofi  Mtadoiv^ 
Nrw  Ckfe^  and  Giiynnt  Ch/t,  Popf  t^ 

THORPE. 

The  impropriator  of  Tborpt.  in  EJex,  is 
entitled  to  the  tithes  of  Tborpt  Farm 
in  kind,    H^itbonugtots  *u.   Sbtaraoftt 

Sti  ROTHBRHAM. 

T  I  L  T  O  N, 

!•  The  vicar  of  I'tlton^  in  Leiafttrfi-rr^  is 

entitled  to  his  tithes  in  kind,  excepting 

in  the  town(hip  of  Wadbwrougb^  Smith 

<v,  Freema/tt  73 

2.  Ceruio  «royv/ti  difallowcd,  73 

Q^<j  3  TIRCE- 
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TIRCEHURST. 

The  farm  csilt^  Maple fd/tn^  in  the  panfti 

of  Tirctbttrft^  in  Suffix^  decreed  not  to 

*be  tithe  free,  although  it  was  alledged 

to  have  been  parcel  of  the  poflefTions  of 

•  the  monafieiy  of  R^hiftjhridge^  of  the 
Cifiirthn  order^  and  in  the  manu ranee 
of  the  monaftery  at  the  time  it  was  dif- 
folvedj  L^rd  *v,  Turi,  201 

TITHES. 

I*  Tithes  are  due  of  common  right ;  and 
therefore  a  vicar  ihall  have  tithes  of 
lands  lying  in  the  parifh,  though  no 
tithes  have  been  ufually  paid  for  fuch 
lands^  Fox  'u.  Rutty^  162 

2*  See  alfo  Ottiuuill  'v.  Bartctij    165  netis 

3.  In  what  cafe  a  vicar  ihall  be  entitled 
to  tithes,  although  he  was  never  tn- 
dowcd,  Fox  f/.  Bardwil/,  338 

TORTWORTH. 

The  reftor  oiTor/fworfh,  in  Ghuceflirjhlre^ 
is  entitled  to  the  tithes  of  Gay^s  Farm 
in  kind,  but  only  to  a  modus  of  one 
fhilling  in  the  pound  on  the  values  of 
Ireland'* s  Farm  and  RvJftlVt  Farm,  Bull 
'V.  Till,  174 

TOTTERWHELME. 

The  farm  called  Tottn*whelmef  in  the  pa- 
ri(h  of  Crofcomhe,  in  Dorfttjhire,  is  not 
tithe  free.  Pollard  v.  Fenn,     203  not  is 

TREGITHO. 

The  particular  manned  in  which  the  corn 
tithes  of  Tngithoj  in  Cornwall,  arc  to 
be  fct  out,  Grtgor  *v,  Nichslast         536 

T  R  E  W  Y  L  A  N. 
The  lefTees  of  the  commendator}-  recior  of 
LlaA/anfraidf  in  Montgomtryjhre,  arc 
entitled.to  thrcc-fourthsof  the  tithes  of 
the  townfhip  of  Trefjjxltn^  except  of 
-  jEt7/?/r  ofFeringbi  milk,  and  lambs,  to  the 
tithes  of  which  the  vicar,  together  with 
the  other  fourth  part  of  the  laid  tithes, 
is  entitled,  Dav^es  v.  Price,  9 

T  R  I  N  G. 

The  impropriators  of  the  paiifhes  of  Trrr»g 
*nd  PFigginion,  in  Herf/ordjhire,  are  en- 


titled to  the  tithes  cf  Fivdle^  Psrk,  in 
kind.  Gore  v.  Toovejy  y:6 

T\J  R  N  I  PS. 

1 .  The  tithe  of  turnips  and  other  roots 
fown  in  the  fields  belong  to  the  feAor> 
Nfnvton  1/.  Bird,  35 

2.  Turnips,  on  which  the  owner  feeds  his 
cattle,  fliall  pay  tithes,  Cri/^  v.  TUom 
Said,  52 

3.  Tithes  are  due  for  tnmips,  though 
fowcd  on  ,the  ground  from  which  com 
has  been  reaped  and  tithed,  and  though 
fed  or  pulled  iti  the  fame  year,  Sivy nf em 

*»«^'>6'»  319 

4.  The  perfon  who  rents  the  land  and 
fows  the  turnips  is  to  pay  the  tithes 
thereof,  and  not  the  perfon  to  whom  he 
fells  them  merely  for  the  purpofe  of 
being  eaten  off  with  cattle,  Ktrjkavi 
*v.  IJlis,  5J4 


W. 


WA  DDINGTON. 

The  re^or  of  Waddington^  in  Lime^hfoire^ 
is  entitled  to  the  tithes  of  milJt  sind/oa/s 
in  kind,  Hill  V,  BarUwf  xii 

W  A  D  H  U  R  S  T. 

The  vicar  of  1f^adhu^/fy  in  S^Jfix,  is  enti- 
tled to  the  fmall  tithes  of  Church  SetiU$ 
Gregorjf'j,  n,}yer's^  Hi>h  To^ttu,  Mill 
Lands,  and  FoxhiUs,  in  kind,  WilUtt 
<y*  Dupieck,  %i 

W  A  L  T  H  A  M  S  T  O  W. 

The  manner  in  which  the  impropriator  of 
IValtbamftoiv^  in  EJ/ixt  is  entitled  to 
tithes,  iFakeljH'v.  Ht'ljer,  494 

W  A  N  S  T  E  A  D. 

IT.e  re(5^or  of  Wanftead,  in  EJ/sx,  is  nof 
entitled  to  the  tithes  of  the  lands  which 
were  formerly  called  the  Old  fVarretf 
the  fa  id  lands  lying  in  the  parifli  of 
Utile  Vf^rdy  Ju/on  ^,  ^Jh,  417 

WAREHORN. 
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'    W  A  R  E  H  O  R  N. 

».  The  rtCioT  of  Iforehorn,  in  Kittft  18 
cntirlcd  to  all  tithes  both  great  and 
fmall,  except  of  com  and  hops,  in  kind 
Bate  v.  Hoa'gfs.  a'O 

t.  The  fuppofed  ctjftom  that  the  reaor  of 
Warehorn  is  only  entitled  to  one  (hil- 
ling  an  acre  for  mttrjhlartd^^v,^  to  four- 
pence  an  acre  for  uflandy  in  lieu  of  the 
tithes  of  hay  and  all  fmall  tithes  ad- 
judged good  ;  but,  on  a  rc-hearing, 
declared  to  be  not  good  nor  valid  in 
law,  Batt  'v*  khdgts^  2 1  z 

3.  The  occupiers  of  matp  land^  in  the 
parilh  of  IV^irehofft,  pay,  on  every 
Michaelmas  Day,  to  the  rcftor,  one 
ftiilling  an  acre,  except  when  fown  with 
com,  grain,  hemp,  or  flax,  or  plmtcd 
with  hops,  in  lieu  of  the  tithes  ot  hay 
and  pafturc  and  all  fmall  tithes,  except 
of  hebp,  flax,  and  hops,  andfourpcncc 
an  acre  for  every  acre  of  up/and,  with 
the  like  exceptions,  Bau  v,  Iloudand, 

X   The  fame  determination,    Sidftey  v. 
^^Bute.  3*5 

W  A  R  K  L  E  Y. 

The  reaoT  of  WarkUj,  in  De^enjhire,  is 
ent.tled  to  the  tithes  of  a  meffuagc 
called  Netvland^t^d  of  a  piece  of  ground 
called  Chiefly  Marjh,  and  to  Eofter 
offerings,  Henwod  v.  Mocky  » 1 9 

W  A  R  T  O  N. 

The  eftate  called  7f////rr>;/^,  with  a  right 
of  common  on  I'cU^^d  0«i«««appurte. 
Dant  thereto,  and  the  lands  thereto  be- 
loneing  in  the  parifh  oiH'arton,  inUfi^ 
f^/f/rrTare  tithe  free,  LamUrt  v.Cum^ 

.  21< 

Mitt,  ^ 

W  A  R  W  O  R  T  H. 

The  vicar  of  Warwortb,  in  Itettingham- 
Jbirty  is  entitled  to  the  fmall  tithes  of 
Bank$  Carr  in  kind,  ffath  a;.  Jack^ 
/on.  ^3^ 

WATHINGTON. 
See  Lewis. 


.     WEALDS. 

The  weald  of  Surryf  on  the  fouth  part  of . 
t;.e  parilh  ofTandridge,  is  not  tithe  ffec, 
-Anjcom h  m,  Steddall,  13* 

W  E  E  F  O  R  D. 

The  prebend  of  Weefotd,  in  the  church  of 
LitdfiihK  in  StaffordJ/fire,  i»  not  entitled 
to  the  tithes  ot  wcod  cut  in  the  hnn- 
drcd  of  Offl'.'w  ;  but  he  is  entitled  to 
the  tithes  of  turnips,  though  fown  after 
the  com  is  reaped,  and  fed  or  pulled  in 
the  fame  year,  S^ynfen  1;.  Dighj^  318 

W  E  L  L  O  N. 

The  impropriator  of  the  parifli  of  fTelloM, 
in  Somer/ry^ire,  is  entitled  to  the  tithes 
of  all  hay,  cinque  foil,  clover,  and 
French  grafs,  arifing  in  the  hamlet  of 
Hajfage^  Coles  v.  Frapnuellf  lOJ 

W  E  N  L  O  C  K. 

See  Lit  TLB  Wbnlock. 

WESTBURY. 

The  vicar  of  H^efihury^  in  Glouceflerfihrtf 
is  only  entitled  to  one  penny  a- year  for 
every  ancient  garden,  in  lieu  of  tithe 
fruit  and  herbs  ;  to  one  penny  forever/ 
cow,  in  lieu  of  tiihc  milk ;  and  to  iive- 
pfncc  a  pipe  of  cyder,  in  lieu  of  ihe 
tithe  of  the  apples  of  which  it  is  irade  ; 
but  he  is  entitled  to  the  tithes  of  calves 
in  kind,  Colcbejier  v.  RyJfJh         373 

WESTERHAM. 

The  impropriator  of  Wefterham^  in  KenU 
and  not  the  vicar,  is  entitled  to  the 
tithes  of  tares  cut  green  and  given  to 
cattle,  or  cut  green  and  harvefted.  and 
made  into  winter  fodder  in  the  nature 
of  hay,  Steers  'v*  B rafter,  373 

W  E  S  T  H  A  L  L. 

The  vicar  of  Wejihall,  in  Suffolk^  is  entt. 
tied  10  the  tithes  of  clover  Teed,  turnips^ 
wool,  pigsy  gcc^*^9  turkics,  chickens^ 
eggs,  honey,  w^ax,  apricots,  and  ducks, 
in  kind  ;  to  twopence  for  every  pcrfon 
above  fixicen  years  of  sge,  in  lieu  of 
Eader  offerings  \  to  the  tiihes  in  kind 

of 
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ef  all  Iiay  arifing  on  ,nen»  laid  do^n 
Lands ;  to  the  tench  of  the  agiftroent  of 
all  barren  cattle^  excepting  gaft  cows ; 
to  one  penny  an  head  for  gaft  cows  and 
dry  cowj;  to  twopence  a  head  for  milch 
cows;  to  fixpence  a  pcpk  for  hemp 
feed ;  to  a  heartf?  hen,  or  ilxpence  in 
lieu  of  the  tithes  of  fire-wood  5  to  four- 
pence,  in  lieu  of  the  tithes  of  apples, 
plun^bs,  peafe  and  nuts ;  to  one  penny 
for  every  lamb  under  ten  ;  to  fourpence 
for  every  calf  under  ten ;  to  one  calf  in 
ten  when  five  weeks  old  ;  to  threepence 
an  acre,  in  litu  of  the  tithe  of  hay  in 
Hard/and  Meadcw ;  and  to  fourpence  an 
acre,  in  lieu  of  the  tiihc  hay  of  Low 
Mdadowj  Smith  v.  Baasj  if.34 

westparleV, 

Sfe  Parley* 

whepsted. 

1.  The  re^or  of  Whepfted^  in  Suffolk^  is 
only  entitled  to  fourpence  an  acrcj  in 
lieu  of  the  tithes  of  grafs  cut  and  made 
into  hay  ;  but  this  modm  does  not  extend 
€0  clover  or  other  artificial  grafa  fown 
on  Vybepfted  Fiild,  and  made  into  hay, 

.  Gtlh  v.  Horrexf  534 

2.  The  reftor  of  Whepfttd  is  only  entitled 
to  the  whole  of  every  tenth  day's  cheefc 
mnle  from  the  firft  of  May  to  the  firft 
of  Auguft ;  the  railk  employed  in  ms^k- 
ing  fuch  cheefc  to  be  coUefted  on  the 
evening  of  the  ninth  day,  and  on  the 
Dooming  of  the  tenth  day,  the  milk  of 
every  ninth  evening  being  only  once 
ikimraedi  GilU  <v.  Horrtx^  534 

WHIPSNADE. 

The  reftor  of  Whiffnaii^  in  Bidfordjhire^ 
is  entitled  to  the  tithes  of  wood  felled 
ip  Dsadmamy  ll^ccd  and  Fahrlefs  Springs 
except  of  oak,  aiiit  mt^iden  trees  above 
twenty  year's  growth,  and  beach  wood 
proceeding  from  ftools  of  maiden  trees 
aboye  twenty  year's  ^rowtlt,  Bihy  v, 

WHITBY. 

1  he  coftomary  manner  in  which  the  im- 
propriator of  Whitby^  in  Torkjhire^  is 
entitled  to  the  ;ithes  of  filb  caught  in 


Robim  Hood's  Bay^  Bijbof  of  Kofwieb 
<V-  Graittger,  54"^ 

W  I  C  K  H  A  M. 

The  governor  of  Sir  John  Hojkius^s  Hof- 
piiai  are  the  impropriators  of  Eetfi 
iVickbam^  in  Kinty  and  entitled  to  the 
tithes  of  ta^es  cut  green  and  given  to 
cattle  for  fother,  Uodg/on  *v»  Smithy 

W  I  G  G  I  N  T  O  N. 

The  pari(h  of  fTiggia/ofh  in  Herf/ord^ 
Jhirf,  is  a  redtory  annexed  to  the  rec- 
tory of  Tringt  in  the  faid  county,  and 
the  impropriators  thereof  are  entitled  to 
the  tithes  of  PmdUy  Farki  in  kind. 
Gore  v.  Toovey^  3^ 

WILLOWS. 
I.  Willows  cut  and  fold  for  bafltcts  or 
other  purpofcs  pay  tithes^    Hughes  v. 
Bdlinghurji^  307 

3.  See  ^Ifo  Pofplewell'v.  Canhj^        394, 

W  I  N  W  I  C  K. 

I.  The  redlor  of  Wiksu/ich  in  Lancajbirtt^ 
is  only  entitled  to  one  penny  a  year  at 
E^tjier  as  a  moduSf  in  li^a  of  the  tithe 
hay  ariling  on  the  lands  belonging  to 
New  Hdily  and  on  fome  land  lying  in 
AJbioMfinMaksrfield;  on  certain  lands  ii^ 
Netvten;  on  certain  lands  in  Rich/ejr, 
within  Culchethy  in  the  faid  pariih  of 
PTinwicki  and  on  the  landa  in  Afi>ton^ 
called  Calland*s  Efiafe^  Finch  v.  Gtr^ 
rcrd^  3f2a 

^.  The  two  ancient  meffuagcs  called 
Gartfvimd  Hall  and  Byrn  Hail,  in  JJh^ 
ie/Ti  in  Makerjieldy  in  the  faid  pariftk  of 
Winwickt  pay  a  modus  of  one  pound  fix 
(hillioffs  and  eightpence,  in  lieu  of  tithe 
hay,  imall  tithes  a^d  Eajler  offerings 
yearly  arifing  thereon.  Finch  v.  Geet- 
dard,  2Z3, 

3.  But  the  reftor  of  fTinwici  is  entitled 
to  the  tithes  of  depafturing  dry,  barren, 
and  unprofitable  cattle  on  all  the  lamds 
of  the  pariih,  excepting  thofc  belong- 
ing to  Qart/wood  Hall  and  Byrm  fiafl, 
for  he  does  not  enjoy  Winwick  Hall  ia 
lieu  of  ihcfc  tithesy  Finch  a;.  Gerrard^ 

W  I  S  B  E  A  C  H, 
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W  I  S  B  E  A  C  H. 

•The  reftor  of  Wifieacb  Sk  Peter,  ih  the 
JJle  of  Eljf  is  entitled  to  the  tithes  of 
cornf  grain,  and  hay,  ariiing  on  all 
lands  in  the  m^xiot  oi  Uixtofft  otherwife 
called  Tbalame's  Drrvt^  CroJk'uJVardy 

354 

WONERTH. 

The  caftom  of  the  parifli  of  IVcnerth,  in 
Sunyy  is,  that  the  farmer  ihall  make 
the  mowing  into  grafs  cocksy  and  the 
rcdor  make  it  into  ha/ on  the  land^  Sed 
^  Webh  v.  GofdiWi  5 

WOOD. 

1.  Wood  felled  and  fold,  to  be  Cdhverted 
into  charcoalj  fhall  pa^  tithes,  Jerdem 
»v,  Jenkinsy  145 

2.  The  wood  lands  lying  in  the  Fo^eft  of 
Deany  which  have  been  affarted  or 
grubbed  op,  and  converted  into  arable 
or  pafture  land>  fhall  pay  tithcSf  E*uant 
v.  NenfilU,  214 

3.  A  coftom,  that  woodlands  (hall  not  pay 
tithes  when  fed  and  depaftured,  difal- 
lowed*  Phillips  v.  Symesf  iig 

4.  Oak)  aih.  maiden  trees  above  twenty 
year's  growth  and  beech  wood  proceed- 
ing from  ftools,  originally  maiden  trees 
above  twenty  year's  growth}  are  not 
titheable,  Biiy  i;.  Huxley f  238 

5.  Afpen  trees  are  titheable,  Bihy  v»  Hux» 
ley.  238 

6.  The  loppings  and  top(nngs  of  trees  a* 
bovc  twenty  year's  growth,  and  wood 
ufed  in  making  or  repairing  the  fences, 
of  the  farm  on  which  it  is  cut)  or  burned 
in  the  family  of  the  owner,  pay  no 
tithes,  ^bompfonn;,  Hobt  271 

7.  Wood  cut  from  hedgerows  and  made 
into  faggots,  ihall  pay  tithes,  Bendijb 

*v.  KembUf  34^ 

8.  A  cuftom  to  pay  a  loaie  ben  on  St, 
Tbomas's  Day,  m  lieu  of  the  tithes  of 
hearth  wood,  honey,  andapplesj  is  good, 
Burflem  v.  S fencer ^  381 

9«  Faggot  wood  and  billets  made  from 
top  wood  cot  from  titti  above  twenty 


year's  growth  before  they  ^tJt  road^ 
pollards>  not  titheable j  Mo  r den  *v^ 
Knight,  478 

WOODHOUSE* 

The  lands  called  ^W-^^i^  Farmt  Ij'ihg 
n^ar  the  parilh  of  Fifeld  Brabant,  in 
WiUJhire,  pay  tithes  to  the  rcdtor  of 
the  parilh  of  Bower  Chalky  Shuttle^ 
•worth  *v,  Gold^  83 

WOOL, 

I.  If  a  farmer  take  in  (keep  (belonging  to 
a  ftranger  to  agift  during  the  winter,  and 
they  lamb  on  the  pafture,  no  tithes  are 
payable  for  the  wool>  Smith  v»  Ronv- 
tliffey  89 

2«  A  cuftom  to  pay  om  fleece  •f  nnool^  or 
the  value  thereof,  for  every  one  hun- 
dred and  twenty  iheep  brought  into  a 
parilh  after  Candlemas  Day,  for  every 
month  th^y  are  depaftured  thereih  dn« 
til  and  after  clipping  day,  is  void>  Han^ 
kin  Of,  Fotheringham,  1 84^ 

3  •  A  modus  of  one  penny  a  fleece  for  every 
fbeep  kept  the  whole  year  in  the  pariQi  1 
and  a  halfpenny  a  fleece  for  every  ihetp 
wintered  elfewhere,  b  good,  Cockcroft 
v.UtUy,  ill 

4.  A  modm  xa  pay  three  (hillings  and 
foarpence  a-year  at  Rafter,  in  lieu  of 
the  tithe  wcol  of  every  fcore  iheep  or 
lambs  (horn  out  of  the  parilh,  difailow- 
cd,  Phillips  *v»Symes,  229 

5.  A  cuftom,  that  the  occupier  of  land 
ihall,  at  yieffummer,  leave  at  or  in  the 
chancel  of  the  church,  the  tenth  fleece 
of  all  iheep  (horn  during  the  preceding 
year,  is  good,  Goiild  <v.  Pearce,      z^^ 

6.  A  cuftom  not  to  pay  tithes  for  the  odd 
fleeces  of  wool,  until  by  th?  purchafo 
of  more  Qieep  they  ihall  amount  to  ten, 
is  bad,  Egerten 'V.  Still,  251 

7.  A  cuftom  to  pay  fo  mudi  for  lambs 
when  they  come  to  be  bog-Jbeep ;  that 
i.^  after  they  have  been  once  (horu.  ia 
lieu  of  their  tithe  wool  as  hog^Jheep,  and 
no  tithe  for  the  wool  of  their^/r///  /hear* 
ing  as  lambsi  is  bad|  Laithes  *v,  Chrifi 
tian,  3  5  (5 

8.  A  cuftoiD,  that  the  wool  A  elder  fbeep, 

I  that 
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that  is,  thofe  (heep  that  have  been  (hora 
more  than  once,  fhall  be  bound  up  in 
bundles  immediately  after  the  fheep  are 
ihorn,  the  bundles  weighed,  and  the 
tenth  part  thereof,  by  weight,  deliver- 
ed to  the  vicar,  without  (hewing  him 
the  remaining  nine  parts,  is  bad,  Chrif- 
MniJ.Wreny  '^^•j  not  it 

9*  A  coftom»  that  the  vicar,  on  notice 
given  him  of  the  fhearing  day,  (hall 
take  every  tenth  fleece  as  it  comes  from 
the  hands  of  the  fhearer,  and  that  all 
tdd fleeces  (hall  go  over  on  account  to 
the  next  (hearing  day,  is  bad,  Pearce  i;. 
Bail^  457 

10.  ^'t^ool  is  tithcable  to  the  parfon  of  the 
pari(h  in  which  the  (heep  were  (horn, 
although  they  were  wintered  in  another 
pari(h,  Robinfon  <v,  Tunjlallj  486 

ji.  Tithes  arc  not  due  for  the  wool  of 
fheep  killed  for  the  ufe  of  the  owner's 
fanulyj  Robinfim  <v,  Tunftall,  486 

WOOLASTON. 

The  red^or  of  Woolafton^  in  Gloucefier* 
Jhire%  with  the  chapeliy  of  Al'vington 
annexed,  is  entitled  to  both  the  great 
and  the  fmall   tithes   of  the   pari(h. 


Griffith  V,  Hughes 
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WYBERTON. 

I.  There  is  a  cuftom  in  the  parilh  of 
WyberUn^  in  Lincolnjhire^  to  pay  the 
leclor  threepence  a  (heep  for  all  (heep 
kept  on  the  common  fen  in  winter,  and 
fold  between  Candlemas  Day  and  Shear- 
ing day^  in  lieu  of  all  the  tithes  of 
fuch  (heep,  Shann  v*  Brumptony       Zz 

a^.  The  re^or  of  Wyherton  is  entitled  to 
his  other  tithes  in  kind,  8^ 


WYBONBURY. 

The  bi(hop  of  Litchfield  and  Coventrx^ 
as  impropriator  of  the  parifli  of  ^"v- 
honbury^  in  Che/hire^  is  entitled  to  the 
tithes  of  hay  arifing  ii>  the  hamlets 
of  Charlton,  Blackenham,  and  other 
places  in  the  pari(h,  laiboi  *v.  SuU 
tnon,  ^y^ 

WYCLIFFE, 

The  reaor  of  Wydiffe,  in  YorifbirB,  is 
entitled  to  the  tithes  of  lambs,  thoogh 
yeaned  out  of  the  pari(h  ;  to  the  tithes 
of  the  wool  of  (heep  wintered  oot  of 
but  (horn  in  the  pari(h ;  to  the  tithes 
of  milk,  although  the  farmer  keep 
and  feed  the  tithe  calves  on  milk  until 
Michaelmas.  He  is  alfo  intitled  to  the 
tithes  of  corn  growing  oa  headlands, 
Robinfon  'v,  Tunftall,  4S6 


Y. 


Y  A  T  E. 

I.  The  reaorof  Tatt^,  in  OUucefier/hirr^ 
IS  entitled  to  the  great  and  ftaaU 
tithes  of  the  whole  of  Lime  Hill  an4 
rates  Court  Farm^  Mafon  *v.  Simp^on^ 

_        .  ^^ 

2*  Certain  madufet   difallowed,     ^fa/on 

<v.Oxnvith,  71  Mis 

V  E  L  L  A  N  D. 
See  Wartok. 


X'ND  OF   THE   SECOND   VQLUMi:^ 


>A 


A    TABLE    OF    CONTENTS. 


liiat  is,  thofe  (heep  that  have  been  (hora 
more  than  once,  fhall  be  bound  up  in 
bundles  immediately  after  the  fheep  are 
ihorn.  the  bundles  weighed,  and  the 
tenth  part  thereof,  by  weight,  deliver- 
pd  to  the  vicatf  without  ihewing  him 
the  remaining  nine  parts,  is  bad,  Chrif- 
tian  *v.  Wren^  357  not  it 

9*  A  caftom,  that  the  vicar^  on  notice 
given  him  of  the  (hearing  day,  (hail 
take  every  tenth  fleece  as  it  comes  from 
the  hands  of  the  fhearer,  and  that  all 
•ddfitects  (hall  go  over  on  account  to 
the  next  (hearing  day,  is  bad,  Pearce  v. 
Hail,  457 

10.  Wool  is  titheablc  to  the  parfon  of  the 
pan(h  in  which  the  (heep  were  (horn, 
although  they  were  wintered  in  another 
pari(h,  Robin/on  cv.  TimJIalit  486 

11.  Tithes  arc  not  due  for  the  wool  of 
iheei)  killed  for  the  ufe  of  the  owner's 
family,  Robinfin  <v.  Tunftall,  4^6 


WOOLASTON. 

The  ref^or  of  Woolafton^  in  Gloucefter* 
JhirCf  with  the  chapcliy  of  Almngton 
annexed^  is  entitled  to  both  the  great 
and  the  fmall  tithes  of  the  pari(h. 
Griffith  V,  Hughes^  S9 

WYBERTON, 

I.  There  is  a  cudom  in  the  parilh  of 
Wy  her  ton,  in  Lincoln/hire  ^  to  pay  the 
fcclor  threepence  a  (heep  for  all  (heep 
kept  on  the  common  fen  in  winter,  and 
fold  between  Candlemas  Day  and  Shear^ 
ing  dayj  in  lieu  of  all  the  tithes  of 
fuch  (heep,  Shanv  nr.  Brumpton^       82 

%.  The  re^or  of  Wyberton  is  entitled  to 
his  other  tithes  in  kind,  83 


WYBONBURY. 

The  bi(hop  of  Litchfield  and  Co^enirr^ 
as  impropriator  of  the  parifli  of  ^r- 
bpnbury^  in  Chejhire,  is  entitled  to  the 
tithes  r>f  hay  arifiDg  ii>  the  hamlets 
of  Charlton,  Blackenham,  and  other 
places  in  the  pari(h,  Ta:bot  <v.  SuL 
mn,  j7g 

WYCLIFFE, 

The  reaor  of  PTydifes  in  YoriJb\re,  is 
entitled  to  the  tithes  of  lambs,  though 
yeaned  out  of  the  pari(h ;  to  the  tithes 
of  the  wool  of  (heep  wintered  out  of 
but  (horn  in  the  pari(h ;  to  the  tithes 
of  milk,  although  the  farmer  keep 
and  feed  the  tithe  calves  on  milk  until 
Michaelmas,  He  is  alfo  intitled  to  the 
tithes  of  corn  growing  on  headlands, 
Robiufon  'v.  Tunftall,  486 


Y. 


Y  A  T  E. 

.  The  reaor.of  Tate,  in  GUucefterfiyire^ 
IS  entitled  to  the  great  and  ftoaU 
tithes  of  the  whole  oi  Lime  Hill  ^nA 
rates  Court  Farm,  Ma/on  or.  Simpfion^ 

n       .  ^^ 

Certain  modufet   difallowed,     Mafon 

iJ.Ox^ith,  7lMiB 

Y  E  L  L  A  N  D/ 
^t  Warton. 
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